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The President 
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National Cerebral Palsy Month, 1985 (Prog. 5289) 
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Aviation economic functions; staff assignments 
and review 


Coast Guard 
RULES 
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Exposure suits; mobile offshore drilling units and 
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Federal standby plan 
NOTICES 
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Consumer Product Safety Commission 
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See also Army Department. 
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OMB review (2 documents) 
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NOTICES 
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Energy Department 

See also Conservation and Renewable Energy 
Office; Economic Regulatory Administration; 
Energy Information Administration; Federal Energy 
Regulatory Commission. 
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NOTICES ; 
Environmental statements; availability, etc.: 
Savannah River Plant, SC; health effects and 
epidemiological studies of operations; extension 
of time 
International atomic energy agreements; civil uses; 
subsequent arrangements: 
European Atomic Energy Community 
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OMB review 
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Air pollution; standards of performance for new 
stationary sources, etc.: 
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Biotechnology regulation, coordinated framework; 
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PROPOSED RULES 

Endangered and threatened species: 
Piping plover; hearing and reopening of comment 
period 
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Housing and Urban Development Department 

NOTICES 

Agency information collection activities under 

OMB review 

Environmental statements; availability, etc.: 
Rochester, NY 


Interior Department 

See Fish and Wildlife Service; Geological Survey; 
Land Management Bureau; Minerals Management 
Service; Surface Mining Reclamation and 
Enforcement Office. 


Internal Revenue Service 

RULES 

Income taxes: 
Charitable contribution of property; temporary 
Charitable contributions, substantiation 
Foreign investment in U.S. real property interests 
Top-heavy pension, profit-sharing, and stock 
bonus plans 
Withholding upon disposition of U.S. real 
property interests by foreign persons; temporary 

PROPOSED RULES 

Income taxes: 
Cafeteria plans (employee benefits) transition 
rules 
Charitable contributions of property; cross 
reference 
Withholding upon disposition of U.S. real 
property interests by foreign persons; cross 
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international Trade Administration 
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NOTICES 
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Exchange of public lands for private land: 
California; correction 

Management framework plans: 
New Mexico 


Minerals Management Service 
NOTICES 
Outer Continental Shelf; development operations 
coordination: 
Tenneco Oil Exploration & Production 


Minority Business Development Agency 

NOTICES 

Financial assistance application announcements: 
Indiana (2 documents) 


Minnesota 
Missouri 
Ohio (3 documents) 


Wisconsin 


Nuclear Regulatory Commission 
NOTICES 
Applications, etc.: 
Pennsylvania Power & Light Co. 
Southern California Edison Co. et al. (2 
documents) 
Environmental statements; availability, etc.: 
Public Service Electric & Gas Co. 
Union Electric Co. 
Operating licenses, amendments; no significant 
hazards considerations; monthly notices 


Occupational Safety and Health Administration 
RULES 

Occupational injuries and illnesses; reporting and 
recordkeeping requirements 


Postal Service 
NOTICES 
Meetings; Sunshine Act 


Science and Technology Policy Office 

NOTICES 

Biotechnology regulation, coordinated framework; 
inquiry 


Securities and Exchange Commission 
NOTICES 
Hearings, etc.: 

Stone Street Fund 1984 et al. 
Self-regulatory organizations; proposed rule 
changes: 

Chicago Board Options Exchange, Inc. 


Small Business Administration 

FULES 

Business loans: 
Preferred lenders program 

NOTICES 

Smal! business investment companies: 
Maximum annual cost of money; Federal 
Financing Bank rate 


Soil Conservation Service 

NOTICES 

Environmental statements; availability, etc.: 
Brandywine Creek Watershed, West Branch, PA 
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VI 
Watershed projects; deauthorization of funds: 
50750 Clear Creek Watershed, IL 
Surface Mining Reclamation and Enforcement 
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RULES 
Permanent program submission; various States: 
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50721 Ohio 
PROPOSED RULES 
Permanent program submission; various States: 
50741 Ohio 
Textile Agreements Implementation Committee 
NOTICES 
Textile and apparel categories: 
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Transportation Department 
See also Coast Guard. 
RULES 
Aviation proceedings: 
50984 Economic functions; staff assignments and 
review; interim 
Organization, functions, and authority delegations: 
50994 Civil Aeronautics Board, transfer of functions 
NOTICES 
50851 Agency information collection activities under 
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Treasury Department 
See also Alcohol, Tobacco and Firearms Bureau; 
Comptroller of Currency; Internal Revenue Service. 
Veterans Administration 
PROPOSED RULES 
Adjudication; pensions, compensation, dependency, 
etc.: 
50742 Disability and death pension award effective 
dates 
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Meetings: 
50852 Educational Allowances Station Committee 
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50910 Department of Energy, Economic Regulatory 
Administration 
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Presidential Documents 


Proclamation 5289 of December 27, 1984 


National Cerebral Palsy Month, 1985 


By the President of the United States of America 


A Proclamation 


For more than 700,000 Americans with cerebral palsy, life is a struggle to 
overcome the challenges posed by brain abnormalities present since very 
early in life, often before birth. As cerebral palsy victims mature, they must 
confront lack of movement control and, possibly, seizures, loss of hearing, 
vision, or other senses, or mental or emotional impairment. This year, nearly 
7,000 children will be born with cerebral palsy. 


Health care professionals and educators throughout our Nation are making 
bold strides in helping those affected to deal with this disorder. Through 
physical rehabilitation and occupational therapy, many cerebral palsy pa- 
tients are learning to lead happy, productive lives in the mainstream of 
society. These efforts have been spearheaded by two voluntary health agen- 
cies, the United Cerebral Palsy Associations, Inc. and the National Easter Seal 
Society. 


Investigators supported by the National Institute of Neurological and Commu- 
nicative Disorders and Stroke and by voluntary health agencies are develop- 
ing new drugs and devices to alleviate the symptoms of cerebral palsy. 
Scientists also are learning how to prevent the disorder, particularly with 
closely monitored prenatal care to minimize risks to the developing child. 
With the combined efforts of concerned voluntary and public health agencies, 
the tragedy of cerebral palsy can be substantially reduced. 


To encourage public recognition of and compassion for the complex problems 
caused by cerebral palsy, the Congress, by Senate Joint Resolution 309, has 
designated the month of January 1985 as “National Cerebral Palsy Month” and 
authorized and requested the President to issue a proclamation in observance 
of this month. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim the month of January 1985 as National Cerebral 
Palsy Month. I call upon all government agencies, health organizations, com- 
munications media, and the people of the United States to observe this month 
with appropriate ceremonies and activities. 


IN WITNESS WHEREOF, I have hereunto set my hand this twenty-seventh 
day of December, in the year of our Lord nineteen hundred and eighty-four, 
and of the Independence of the United States of America the two hundred and 


ninth. 
(0 ono (angen 
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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 





DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 


7 CFR Parts 271, 272, 273, 274, 275, 
276, 278, and 279 


[Amdt. No. 262.] 


Food Stamp Program; Budget Activity 
Forms and Corrections to Food Stamp 
Rules 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Final rule: Amendments and 
corrections. 


SUMMARY: This rulemaking sets forth a 
change in the manner in which program 
information may be requested on Form 
FNS-366A, the Budget Projection 
Statements and Form FNS-366B, the 
Program Activity Statement. The 
amendments wiii provide FNS the 
flexibility needed to change the 
identified areas of program operations 
for which costs are solicited from State 
agencies on Form FNS-366A and 
activities reported on Form FNS—366B, 
without requiring further regulatory 
amendment. In addition, this rulemaking 
corrects erroneous citations and minor 
typographical errors which appeared in 
the February 17, 1984 Federal Register at 
49 FR 6292, the August 15, 1984 Federal 
Register at 49 FR 32533 and the October 
3, 1984 Federal Register at 49 FR 39035 
and deletes references to FNS approval 
of State forms and manuals. 

EFFECTIVE DATE: This regulation is 
effective December 31, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Keith Spinner, Supervisor, State Agency 
Management and Control Section, 
Program Design and Rulemaking Branch, 
Program Planning, Development and 
Support Division, Family Nutrition 


Programs, USDA, Alexandria, Virginia 
22302; (703) 756-3431. 
SUPPLEMENTARY INFORMATION: 


Executive Order 12291 


This rule has been reviewed under 
Executive Order 12291 and Secretary's 
Memorandum No. 1512-1, and has been 
classified “not major.” The rule will not 
have an annual effect on the economy of 
$100 million or more, nor is it likely to 
result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State or local 
government agencies or geographic 
regions. Because this final rule will not 
affect the business community, it will 
not result in significant adverse effects 
on competition, employment, 
investment, productivity, innovation or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Regulatory Flexibility Act 


The rule also has been reviewed in 
relation to the requirements of the 
Regulatory Flexibility Act of 1980 (Pub. 
L. 96-354, 94 Stat. 1164, September 19, 
1980). The Administrator of the Food 
and Nutrition Service has certified that 
this action will not have a significant 
impact on a substantial number of small 
entities. 


Paperwork Reduction Act 


The information requirements 
contained in s272.2(c) have been 
approved by the Office of Management 
and Budget under the provisions of 44 
U.S.C. Chapter 35 and have been 
assigned OBM #0584-0083. 


Final Rule 


The Department has determined, in 
accordance with 5 U.S.C. 553(b)(1)(B), 
that there is good cause that notice of 
proposed rulemaking and public 
comment procedures prior to the - 
effective date of this rule are 
unnecessary and contrary to public 
interest. Moreover, good cause exists to 
make this rule effective on publication 
pursuant to 5 U.S.C. 553(d). First, the 
amendments in this final rule provide 
the accounting flexibility needed to 
change the identified areas of program 
operations for which costs and activities 
are solicited from State agencies without 
requiring further regulatory 
amendments. Second, this rule corrects 
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errors in previous rulemakings and 
makes amendments to conform with 
previously issued Food Stamp 
regulations. Third, the rule conforms 
existing regulations with provisions of 
the Food Stamp Act that provide that 
FNS does not have the authority to 
provide advance approval for State 
handbooks, forms, and other documents. 
Pub. L. 97-253, sections 155, 166, 96 Stat. 
777, 779, September 8, 1982. Also, the 
rule reflects changes made in a prior 
Quality Control rulemaking, 49 FR 6292, 
February 17, 1982. Consequently, the 
Department is issuing this as a final rule. 


Introduction 


The Department published a final rule 
on February 11, 1983 (48 FR 6313) which, 
among other purposes, implemented 
Sections 155 and 166 of the 1982 Food 
Stamp Act Amendments. Section 155 
mandated that the Secretary of the 
Department of Agriculture not require 
prior FNS approval of the Change 
Report Form. Section 166 mandated that 
the Secretary not require a State agency 
to submit for prior approval the State 
agency instructions to staff, 
interpretations of existing policy, 
methods of administration, forms, or any 
materials, memoranda, documents, 
bulletins, or other matters. Although the 
principle references to prior FNS 
approval of forms and instructions were 
amended in that rulemaking, several 
related references throughout the Food 
Stamp regulations vsere overlooked. 
This rulemaking identifies and corrects 
those other references in the following 
sections: 271.2 (the definition of 
deficiency), 272.2({a)(2) and (b)(1), 
272.4(d)(2)(i), 273.12(b)(1), (f}(1) and 
(2)(i){ii), 273.14(b)(3), 274.3(a), 275.5(a), 
275.8({a) and (b)(1){i), 275.14(a) and 
276.3(b). One of these references will 
necessitate changes to the Federal/State 
Agreement. Under the current 
regulations, the Federal/State 
Agreement may be modified with the 
mutual consent of both parties. We have 
modified this language to require that 
this consent be in writing. However, it 
will not be necessary for new signed 
Federal/State Agreements to be 
submitted. The State agency need only 
submit the current agreement with pen 
and ink corrections to the FNS Regional 
Office with a letter agreeing to the 
changes. 

The Budget Projection Statement, 
Form FNS-366A currently requires that 
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each State agency provide estimates of 
its total program operating costs 
allocated among ten categories: 
certification, issuance, performance 
reporting, fair hearings, outreach, 
training, ADP development, ADP 
operations, fraud control, and all other 
direct and indirect Program costs. The 
Program Activity Statement, Form FNS- 
366B requires that each State agency 
provide data on the number of eligibility 
determinations, fair hearings, and fraud 
control activities. The FNS 366A and B 
are the primary means through which 
States report to FNS on how they 
anticipate budgeting their administrative 
funding in the coming fiscal year and 
what activity level was funded by the 
prior year’s budget. Over time, the 
management focus within FNS and the 
States will change, necessitating a shift 
in emphasis on program areas deserving 
particularized attention. As the basic 
purpose of these forms will not change, 
but only an occasional substitution 
among specific program areas, the need 
to go through rulemaking to announce 
these changes is not warranted. 
Therefore, the Department has 
simplified the current regulations by 
deleting the references to the specific 
areas on which data are requested and 
substituting a general statement of the 
purpose of these reports. Therefore, 7 
CFR 272.2 (c)(1){i) and (ii) have been 
amended to provide FNS the flexibility 
needed to change the areas of program 
operations for which costs and activities 
are solicited by modifying the FNS 
designed forms. 

In addition, this rule corrects citations 
and other typographical errors in 49 FR 
6292, 49 FR 32533 and 49 FR 39035; 
deletes the requirement that State 
agency manuals be available for public 
inspection at the National office level; 
more concisely states the definitions of 
negative error, negative case error rate 
and variance and reflects changes made 
through notice and comment rulemaking 
(Quality Control regulations, 49 FR 6292, 
February 17, 1984) and current 
procedures which accommodate the 
mechanics of monthly reporting; and 
deletes an exemption from voluntary 
quit and changes a reference to the 
treatment of household members who 
fail to comply with comparable work 
requirements, to conform with the 
changes published October 3, 1984 at 49 
FR 39035. 


List of Subjects 
7 CFR Part 271 


Administrative practice and 
procedure, Food stamps, Grant 
programs—social programs. 


7 CFR Part 272 


Alaska, Civil rights, Food stamps, 
Grant programs—social programs, 
Records, Reporting and recordkeeping 
requirements. 


7 CFR Part 273 


Administrative practice and 
procedure, Aliens, Claims, Food stamps, 
Fraud, Grant programs—social 
programs, Penalties, Reporting and 
recordkeeping requirements, Social 
security, Students. 


7 CFR Part 274 


Adminsitrative practice and 
procedure, Food stamps, Grant 
programs—social programs, Reporting 
and recordkeeping requirements. 


7 CFR Part 275 


Administrative practice and 
procedure, Food stamps, Reporting and 
recordkeeping requirements. 


7 CFR Part 276 


Administrative practice and 
procedure, Food stamps, Fraud, Grant 
programs—social programs, Penalties. 


7 CFR Part 278 


Administrative practice and 
procedure, Banks, Banking, Claims, 
Food stamps, Groceries—retail 
groceries, General line—wholesaler, 
Penalties. 


7 CFR Part 279 


Administrative practice and 
procedure, Food stamps, Groceries— 
retail groceries, General line— 
wholesaler. 


Accordingly, 7 CFR Parts 271, 272, 273, 
274, 275, 276, 278 and 279 are amended 
as follows: 


PART 271—GENERAL INFORMATION 
AND DEFINITIONS 


In § 271.2, the last sentence of the 
definition of “error” is revised and the 
definitions of “deficiency,” “negative 
case error rate” and “variance” are 
revised. The revisions read as follows: 


§ 271.2 Definitions. 


* * * * 


“Deficiency” means any aspect of a 
State’s program operations determined 
to be out of compliance with the Focd 
Stamp Act, FNS Regulations, or program 
requirements as contained in the State 
agency's manual, the State agency’s 
approved Plan of Operation or other 
State agency plans. 

“Error’* * * For negative cases, an 
“error” means that the reviewer 
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determines that the decision to deny or 
terminate a household was incorrect. 


. * ca * * 


“Negative case error rate” means an 
estimate of the proportion of denied or 
terminated cases where the hosuehold 
was incorrectly denied or terminated. 
This estimate will be expressed as a 
percentage of completed negative QC 

- reviews excluding those cases denied 
based upon processing by SSA 
personnel or denied/terminated based 
upon the rules of certain demonstration 
projects. 

“Variance” means the incorrect 
application of policy and/or a deviation 
between the information that was used 
to authorize the sample month issuance 
and the verified information that should 
have been used to calculate the sample 
month issuance. 


* * * * * 


PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 


1. In § 272.1, the second sentence of 
paragraph (d)(I) is revised to read as 
follows: 


§ 272.1 General terms and conditions. 


* * * * * 


(d) Information available to the 
public. (1)* * * State agency 
handbooks shall be available for 
examination upon request at each local 
certification office within each project 
area as well as at the State agency 
headquarters and FNS Regional offices. 


e 6 2 


* * * * * 


2. In § 272.2: 

a. the fifth sentence of paragraph 
(a}(2) is revised; 

b. paragraph (b) is revised in its 
entirety; 

c. the first sentence of paragraph 
(c)(1)(i) is revised; and 

d. paragraph {c)(1)(ii) is revised. 

The changes read as follows: 


§ 272.2 State Plan of Operation. 


(a) General Purpose and Conten 

(2) Content. * * * This Agreement is 
the means by which the State elects to 
operate the Food Stamp Program and to 
administer the program in accordance 
with the Food Stamp Act of 1977, as 
amended, regulations issued pursuant to 
the Act and the FNS-approved State 
Plan of Operations. * * * 

(b) Federal/State Agreement. (1) The 


aS 


wording of the pre-printed Federal/State 


Agreement is as follows: 


The State of and the Food and 
Nutrition Service (FNS), U.S. Department of 
Agriculture (USDA), hereby agree to act in 
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accordance with the provisions of the Food 
Stamp Act of 1977, as amended, 
implementing regulations and the FNS- 
approved State Plan of Operation. The State 
and FNS (USDA) further agree to fully 
comply with any changes in Federal law and 
regulations. This agreement may be modified 
with the mutual written consent of both 
parties. 

Provisions 

The State agrees to: 1. Administer the 
program in accordance with the provisions 
contained in the Food Stamp Act of 1977, as 
amended, and in the manner prescribed by 
regulations issued pursuant to the Act; and to 
implement the FNS-approved State Plan of 
Operation. 

2. Comply with Title VI of the Civil Rights 
Act of 1964 (Pub. L. 88-352), section 11(c) of 
the Food Stamp Act of 1977, as amended, the 
Age Discrimination Act of 1975 (Pub. L. 94— 
135) and the Rehabilitation Act of 1973 (Pub. 
L. 93-112, Sec. 504) and all requirements 
imposed by the regulations issued pursuant to 
these Acts by the Department of Agriculture 
to the effect that, no person in the United 
States shall, on the grounds of sex, race, 
color, age, political belief, religion, handicap, 
or national origin, be excluded from 
participation in, be denied the benefits of, or 
be otherwise subject to discrimination under 
the Food Stamp Program. 

3. (For States with Indian Reservations 
only). Implement the Program in a manner 
that is responsive to the special needs of 
American Indians on reservations and 
consult in good faith with tribal organizations 
about that portion of the State’s Plan of 
Operation pertaining to the implementation 
of the Program for members of the tribe on 
reservations. 

FNS agrees to: 1. Pay administrative costs 
in accordance with the Food Stamp Act, 
implementing regulations, and an approved 
Cost Allocation Plan. 

2. Carry-out any other responsibilities 
delegated by the Secretary in the Food Stamp 
Act of 1977, as amended. 

Date 

Signature 

(Governor or Authorized Designee) 
Date 

Signature 

(Regional Administrator, FNS) 


(2) The State agency may propose 
alternative language to any or all the 
provisions listed in paragraph (b)(1) of 
this section. The alternative language is 
subject to approval by both parties 
before signature. 

(c) Budget Projection Statement and 
Program Activity Statement. 

1 * * « 

(i) The Budget Projection Statement 
solicits projections of the total costs for 
major areas of program operations. * * * 

(ii) The Program Activity Statement, 
to be submitted annually, solicits a 
summary of program activity for the 
State agency's operations during the 
preceding fiscal year. 


* * * 7 * 


3. In § 272.4, paragraph (d)(2) is 
revised in its entirety to read as follows: 


§ 272.4 Program administration and 
personnel requirements. 
+ * * * * 


ze * 


(d) Training. 

(2) FNS Review. FNS will review the 
effectiveness of State agency training 
based on information obtained from the 
performance reporting system and other 
sources. 


* * * * * 


§ 272.5 [Amended] 

4. In § 272.5, paragraph (b)(3) is 
amended by changing the reference to 
“§ 272.4(c)” to “§ 272.4(b).” 


PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 


1. In § 273.7, introductory paragraph 
(g)(2) is corrected by changing the 
reference in the first sentence from 
“(b)(1)(vi)” to “(b)(1)(v)"; paragraph 
(g)(2)(ii) is corrected by changing the 
reference in the last sentence from 
“273.7(b)(iii)” to 273.7(b)(1)(iii)”. 

2. In § 273.7 paragraph (k)(2) is revised 
to read as follows. 

3. In § 273.7, paragraph (n)(1){v) is 
corrected by changing the reference in 
the last sentence from “‘(n)(1){iv)” to 
“(n)(1)(vi)”; paragraph (n)(2) is revised 
as follows: 


§ 273.7 Work registration requirements. 

(k) Registration of certain PA, GA, 
and refugee households. * * * 

(2) Household members who are 
required to register for work under WIN 
or unemployment compensation and fail 
to comply with comparable work 
requirements of those programs shall be 
handled in accordance with the 
provisions in paragraph 273.7(g)(2). 

(n) Voluntary Quit. * * * 

(2) Exemption from voluntary quit 
provisions. Persons who are exempt 
from the work registration provisions as 
stated in § 273.7(b) shall be exempt from 
the voluntary quit provisions. 

4. In § 273.12: 

a. the second and third sentences of 
paragraph (b){1) are removed; and 

b. paragraphs (f)(1) and (f)(2) are 
revised. 

The changes read as follows: 


§ 273.12 Reporting 

(f} PA and GA households. (1) Except 
as provided in paragraph (f)(2) of this 
section, PA households have the same 
reporting requirements as any other 
food stamp household. PA hcuseholds 
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which report a change in circumstances 
to the PA worker shall be considered to 
have reported the change for food stamp 
purposes. All of the requirements 
pertaining to reporting changes for PA 
households shall be applied to GA 
households in project areas where GA 
and food stamp cases are processed 
jointly in accordance with provisions of 
§ 273.2(j){2). 

(2)(i) State agencies may use a joint 
change reporting form for households to 
report changes for both PA and food 
stamp purposes. Whenever a joint 
change reporting form is used, the State 
agency shall insure that adjustments are 
made in a household’s eligibility status 
or allotment for the months determined 
appropriate given the household's 
budgeting cycle. 

(ii) State agencies may combine the 
use of a joint PA/food stamp change 
reporting form with a PA reporting 
system that demands the regular 
submission of reports, such as a monthly 
reporting system. The State agency shall 
insure that the procedures in 273.21(h) 
are followed. 


* * 7 * * 


§ 273.14 [Amended] 

5. In § 273.14, the third and fourth 
sentences of paragraph (b)(3) are 
removed. 


PART 274—ISSUANCE AND USE OF 
FOOD COUPONS 


In § 274.3, the last sentence of 
paragraph (a) is revised to read as 
follows: 


§ 274.3 Issuance of coupons through the 
mail. 

(a) Types of mail.issuance systems. 
* * * The State agency shall design the 
controls and forms to operate a regular 
or direct coupon mail issuance system. 


* * * * . 


PART 275—PERFORMANCE 
REPORTING SYSTEM 


§ 275.4 [Amended] 

1. In § 275.4, paragraph (c) is amended 
by replacing the phrase “Status of 
Sample Cases in Reporting Month and 
Period” with the phrase “Status of 
Sample Selection and Completion”. 

2. In § 275.5, introductory text of 
paragraph (a) is revised to read as 
follows: 


§ 275.5 Scope and purpose. 

(a) Objectives. Each State agency 
shall ensure that project areas operate 
the Food Stamp Program in accordance 
with the Act, regulations, and FNS- 
approved State Plan of Operation. To 
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ensure compliance with program 
requirements, ME reviews shall be 
conducted to measure compliance with 
the provisions of FNS regulations. The 
objectives of an ME review are to: 

3. In § 275.8: 

a. the second sentence of paragraph 
(a) is revised; and 

b. paragraph (b)(1)(i) is revised. 

The changes read as follows: 


§ 275.8 Review coverage. 

(a) Program Requirements. 
State agencies shall be responsible for 
reviewing each program requirement 
based upon the provisons specified in 
Parts 271, 272, 273 and 274 of this 
Chapter and the FNS-approved Plan of 
Operation.* * * 

(b) Certification Requirements. 

(1) se * 

(i) The project area maintains records 
as necessary to ascertain whether the 
program is being conducted properly 
including the use of forms and operating 
guidelines; 

4. In § 275.11, paragraph (f)(2)(iv) is 
removed, and paragraph (f)(2)(iii) is 
revised to read as follows: 


§ 275.11 [Amended] 


* * * * * 


* * 


* * & 


(f} Sample universe.* * * 

(iii) A household which is under 
investigation for intentional Program 
violation. Other households excluded 
from the negative case universe during 
the review process are identified in 
§ 275.13{e)}. The negative case universe 
shall not include negative actions taken 
against the household which do not 
result in the household actually being 
denied or terminated. 


* * * * * 


§ 275.14 [Amended] 
5. In $ 275.14, paragraph (a) is 
amended by removing the last sentence. 


§ 275.16 [Amended] 

6. In § 275.16, paragraph (b)(4) is 
amended by replacing “§ 275.12(b)(1)(iv) 
(A), (B), (C), (D), and (E)” with 
“§ 275.12(d)(2) (i), (ii), (iii), and (iv)”. 

7. In § 275.16, paragraph (b)(7) is 
amended by replacing “§ 275.12(b)(2)(i)” 
with “§ 275.12(g)(1)”. 


§ 275.21 [Amended] 

8. In § 275.21, the first sentence of 
paragraph (e) is amended by replacing 
“§ 275.11(f)” with “§ 275.11(g)”. 


§ 275.25 [Amended] 

9. In § 275.25, paragraph (c)(5) is 
amended by replacing “§ 275.11(f)” with 
“§ 275.11(g)”. 


PART 276—STATE AGENCY 
LIABILITIES AND FEDERAL 
SANCTIONS 


In § 276.3, paragraph (b)(1) is revised 
to read as follows: 


§ 276.3 Negligence or fraud. 

(b) Negligence provisions. (1) FNS 
may determine that a State agency has 
been negligent in the certification of 
applicant households if a State agency 
disregards Food Stamp Program 
requirements contained in the Food 
Stamp Act, the regulations issued 
pursuant to the Act, the FNS-approved 
State Plan of Operation and a loss of 
Federal funds results or a State agency 
implements procedures which deviate 
from food stamp requirements contained 
in the Food Stamp Act, the food stamp 
regulations, the FNS-approved State 
Plan of Operation without first obtaining 
FNS approval, and the implementation 
of the procedures results in a loss of 
Federal funds. 


* * * * * 


PART 278—PARTICIPATION OF 
RETAIL FOOD STORES, WHOLESALE 
FOOD CONCERNS AND INSURED 
FINANCIAL INSTITUTIONS 


§ 278.7 [Corrected] 

1. At 49 FR 32538 (column 2), 
published August 15, 1984, amendatory 
instruction number 4 if corrected to read 
“In § 278.7, paragraphs (a) and (f) are 
revised to read as follows:”. 

2. At 49 FR 32538 (column 3), the 
regulatory text appearing under § 278.7 
as paragraph “(e)” is corrected by 
replacing the reference to “{e)” with a 
reference to “(f).” 


PART 279—ADMINISTRATIVE AND 
JUDICIAL REVIEW—FOOD RETAILERS 
AND FOOD WHOLESALERS 


§ 279.3(a)(3) [Corrected] 

3. At 49 FR 32538 (column 3), in 
§ 279.3, paragraph (a)(3) is corrected by 
changing the reference to “278.7 (b), (c) 
or (d)” to “§ 278.7 (c), (d), or (e).” 


§ 279.11 [Corrected] 

4. At 49 FR 32539 (column 1), 
amendatory instruction number 9 is 
corrected to read “A new section 279.11 
is added to Part 279 to read as follows:” 

5. At 49 FR 32539 (column 1), the 
regulatory text appearing under § 279.11 
as paragraph (b) is corrected by 
removing the reference to “(b)". The text 
should have appeared as an 
undesignated paragraph. 


(91 Stat. 958 (7 USC 2011-2929) 


(Catalog of Federal Domestic Assistance 
Programs No. 10.551, Food Stamps) 
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Dated: December 26, 1984. 
Robert E. Leard, 
Administrator, Food and Nutrition Service. 
[FR Doc. 84-33889 Filed 12-28-84; 8:45 am] 
BILLING CODE 3410-30-M 


Agricultural Marketing Service 
7 CFR Part 927 


Beurre D’Anjou, Beurre Bosc, Winter 
Nelis, Doyenne du Comice, Beurre 
Easter, and Beurre Clairgeau Varieties 
of Pears Grown in Oregon, 
Washington, and California; Increase 
in Expenses and Rate of Assessment 


AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Interim rule with request for 
comments. 


sumMaARY: This interim rule increases 
the assessment rate authorized under 
Marketing Order No. 927 for the period 
December 1, 1984, through June 30, 1985. 
The assessment rate will increase from 
$0.0275 to $0.22 per Western Standard 
pear box of pears. Authorized 
expenditures for the entire year will 
increase from $267,500 to $1,301,026. The 
increases are necessary to permit 
expenditures for market promotion and 
paid advertising for winter pears, the 
authority for which was provided by a 
recent amendment to the order. 

DATES: The interim rule is effective for 
the period July 1, 1984, through June 30, 
1985. Comments are due by January 30, 
1985. 

ADDRESS: Send four copies of comments 
to the Hearing Clerk, U.S. Department of 
Agriculture, Room 1077, South Building, 
Washington, D.C. 20250. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Chief, Fruit Branch, 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under Secretary’s 
Memorandum 1512-1 and Executive 
Order 12291 and has been designated a 
“non-major” rule. William T. Manley, 
Acting Administrator, Agricultural 
Marketing Service, has certified that this 
action will not have.a significant 
economic impact on a substantial 
number of small entities. 

This interim rule is issued under the 
marketing agreement, as amended, and 
Marketing Order 927, as amended (7 
CFR Part 927, 49 FR 43449, October 29, 
1984), regulating the handling of Beurre 
D'Anjou, Beurre Bosc, Winter Nelis, 
Doyenne du Comice, Beurre Easter, and 
Beurre Clairgeau varieties of pears, 
hereinafter referred to as winter pears, 








Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


grown in Oregon, Washington, and 
California. The agreement and order are 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). 

The Winter Pear Control Committee, 
which operates under Marketing Order 
No. 927, at a meeting on November 29, 
1984, in Portland, Oregon, unanimously 
recommended increasing the assessment 
rate and authorized expenditures for the 
period December 1, 1984, through June 
30, 1985. They also recommended 
increasing the assessment rate from 
$0.0275 to $0.22 per Western Standard 
pear box of winter pears to permit 
expenditures for market promotion and 
paid advertising of winter pears. The 
November 28, 1984, amendment to the 
marketing order provides the authority 
for the Winter Pear Control Committee 
to conduct marketing promotion and 
paid advertising projects to promote the 
marketing, distribution, and 
consumption of winter pears. Winter 
pear handlers currently pay an 
assessment of $0.0275 per box to the 
committee. Up until December 1, 1984, 
handlers also paid $0.19 per box to the 
Oregon, Washington, California Pear 
Bureau to promote winter pears. The 
Winter Pear Control Committee 
recommended that $0.19 of the new 
assessment rate be allocated in its 
budget to paid advertising. It is 
estimated that 5,439,610 boxes of pears 
will be shipped after December 1, 1984. 
Therefore, a budget of $1,033,526 for 
paid advertiing is anticipated which 
would bring total committee 
expenditures for the year to $1,301,026, 
up from $267,500. 

The Winter Pear Control Committee 
also recommended that it would be in 
the best interests of the winter pear 
industry to continue the promotional 
projects which were implemented by the 
Pear Bureau at the beginning of the 
1984-85 season. Such projects include 
point-of-sale materials, retail 
merchandising and magazine 
advertising incentives, radio 
commercials, a consumer advertising 
research and development project, and 
advertising in export markets in 
addition to supporting a field staff to 
carry out many of these activities. 

The Secretary finds that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking and 
postpone the effective date of this 
interim rule until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because of insufficient time 
between the date when information 
upon which this rule is based became 
available and the effective date 


necessary to effectuate the declared 
policy of the act. Interested persons 
were given the opportunity to submit 
information and views on assessments 
for promotion and paid advertising at a 
public hearing in May 1984. 
Subsequently, both growers and 
handlers approved the amendment 
providing authority for the Winter Pear 
Control Committee to collect 
assessments to conduct promotion and 
paid advertising projects. In addition, 
this rule was recommended by the 
committee without opposition at an 
open meeting on November 29, 1984, and 
handlers have been apprised of the 
provisions and effective date of this 
rule. 

The interim rule provides a 30-day 
comment period. A longer comment 
period would be-contrary to the public 
interest and would serve no useful | 
purpose. Winter pear handlers have 
been apprised of the proposed 
amendment of the budget and rate of 
assessment. In order for the promotional 
authority to be of maximum benefit to 
winter pear handlers and growers 
during the current season, the 
amendment should be effective as 
specified. All comments received will be 
considered prior to finalization of this 
interim rule. It is found that this interim 
rule will tend to effectuate the declared 
policy of the act. 


List of Subjects in 7 CFR Part 927 


Marketing agreement and order, 
Oregon, Washington, California, pears, 
Beurre D’Anjou, Beurre Bosc, Winter 
Nelis, Doyenne du Comice, Beurre 
Easter, and Beurre Clairgeau. 


PART 927—BEURRE D’ANJOU, 
BEURRE BOSC, WINTER NELIS, 
DOYENNE DU COMICE, BEURRE 
EASTER, AND BEURRE CLAIRGEAU 
VARIETIES OF PEARS GROWN IN 
OREGON, WASHINGTON AND 
CALIFORNIA 


Section 927.224 (49 FR 38093) is 
revised to read as follows: 


§ 927.224 Expenses and Rate of 
Assessment. ‘ 

Expenses of $1,301,026 are authorized. 
An assessment rate of $0.0275 per 
Western Standard pear box of pears is 
established for the period July 1, 1984, 
through November 30, 1984, and an 
assessment rate of $0.22 per Western 
Standard pear box of pears is 
established for the period December 1, 
1984, through June 30, 1985. 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 
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Dated: December 24, 1984. 
Thomas R. Clark, 


Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 


[FR Doc. 84-33809 Filed 12-28-84; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 987 


Domestic Dates Produced or Packed 
in Riverside County, CA; Temporary 
Relaxation of Size Regulations 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This final rule temporarily 
relaxes the size regulations prescribed 
for Deglet Noor dates for further 
processing under the Federal marketing 
order for California dates. This action 
will increase the current tolerance for 
daies lighter than 6.5 grams from 10 
percent to 15 percent. This temporary 
relaxation is necessary because the 
Deglet Noor dates in California’s 1984 
date crop are unusually small and dry 
and lighter than normal. As a result, a 
substantial quantity of 1984 crop Deglet 
Noor dates will fail the current size 
requirements. Dates failing to meet these 
requirements must be disposed of as 
date products or for use in the 
manufacture of date products, such as 
rings, chunks, pieces, butter, or paste. 
This relaxation is necessary to make a 
larger quantity of the 1984 crop 
available for use as dates. This action is 
based upon a unanimous 
recommendation of the California Date 
Administrative Committee. The 
Committee works with the USDA in 
administering the date marketing order 
program. 

EFFECTIVE DATES: December 31, 1984 
through September 30, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Frank M. Grasberger, Acting Chief, 
Specialty Crops Branch, Fruit and 
Vegetable Division, AMS, USDA, 
Washington, D.C. 20250 (202) 447-5053. 


SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
USDA guidelines implementing 
Executive Order 12291 and Secretary's 
Memorandum No. 1512-1 and has been 
classified a “non-major” rule under 
criteria contained therein. 

William T. Manley, Acting 
Administrator, Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 








It is found that it is impracticable, 
unnecessary, and contrary to the public 
interest to give preliminary notice and 
engage in public rulemaking and that 
good cause exists for not postponing the 
effective time of this action until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553) because: (1) The dates 
from the 1984 crop Deglet Noor are 
unusually small and dry, and lighter in 
weight than usual; (2) this has caused a 
substantial quantity of them to fail to 
meet the current size requirements and 
the failures are expected to continue; (3) 
the temporary relaxation of the size 
requirements hereinafter set forth will 
allow a larger quantity of the dates to 
weigh less than 6.5 grams and thus make 
a greater quantity of fruit available to 
consumers as whole dates; (4) this 
action relieves restrictions on handlers 
by permitting the shipment of a larger 
quantity of Deglet Noor dates for further 
processing; (5) no useful purpose would 
be served by delaying the effective date 
of this action; and (6) handlers are 
aware of this action. 

This action would amend temporarily 
§ 987.112a(c)(2) of Subpart— 
Administrative Rules (7 CFR 987.101- 
987.172) by changing the tolerance 
contained in the second sentence of that 
paragraph from 10 to 15 percent through 
September 30, 1985, the end cf the 
current season. This subparagraph is 
issued under § § 987.12 and 987.43, of the 
marketing agreement and Order No. 987 
(7 CFR Part 987), both as amended, 
regulating the handling of domestic 
dates produced or packed in Riverside 
County, California. The amended 
marketing agreement and order are 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). 

Section 987.112a(c)(2) prescribes size 
requirements for whole Deglet Noor 
dates for further processing in terms of 
weight. Currently, the individual dates 
in the sample must weigh at least 6.5 
grams, but up to 10 percent of the dates 
in a sample may weigh less. Dates for 
further processing are dates having a 
moisture content below 15 percent. To 
produce a desirable texture for eating, 
water must be added by hydration 
during processing. Dates for further 
processing are sold to users here and 
abroad desiring to use their own 
processing, packaging, and marketing 
facilities. 

Deglet Noor dates in California's 1984 
date crop are unusually dry and small 
and lighter in weight than normal. As a 
result, a large quantity of the 1984 crop 
will exceed the current 10 percent 
tolerance for dates lighter than 6.5 


grams. Dates failing to meet applicable 
size requirements must be diverted to 
product outlets. To allow a greater 
quantity of Deglet Noor dates to weigh 
less than 6.5 grams and thus make a 
larger quantity of small-sized albeit of 
good quality, Deglet Noor dates 
available for use as whole dates, a 
temporary increase in that tolerance to 
15 percent is necessary through 
September 30, 1985, the end of the 1984— 
85 crop year. 

After consideration of all relevant 
matter presented, the information and 
recommendation submitted by the 
Committee, and other available 
information, it is further found that the 
amendment of § 987.112a(c)(2) of 
Subpart—Administrative Rules (7 CFR 
987.101—987.172) to temporarily relax 
the current size regulations for Deglet 
Noor dates for further processing 
prescribed in that subparagraph, will 
tend to effectuate the declared policy of 
the act. 

List of Subjects in 7 CFR Part 987 


Marketing agreements and orders; 
Dates; and California. 

Therefore, § 987.112a(c)(2) of 
Subpart—Administrative Rules (7 CFR 
987.101—987.172) is revised to read as 
follows: 

§ 987.112a Grade, size, and container 
requirements for each outlet category. 


* * * * * 


(c) **e 

(2) FP dates of any variety shall at 
least meet the requirements of U.S. 
Grade B (dry). Also, with respect to 
whole dates of the Deglet Noor variety, 
the individual dates in the sample from 
the lot shall weigh at least 6.5 grams, but 
up to 10 percent, by weight, may weigh 
less than 6.5 grams, except beginning 
December 31, 1984 and ending 
September 30, 1985, the 10 percent 
tolerance shall be increased to 15 
percent. These size requirements are in 
addition to, and do not supersede, the 
requirements as to uniformity of size 
prescribed in the grade standards. 


* * * * * 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 


Dated: December 24, 1984. 
Thomas R. Clark, 


Deputy Director, Fruit and Vegetable 
Division. 


[FR Doc. 84-33812 Filed 12-28-84; 8:45 am] 
BILLING CODE 3410-02-M 
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DEPARTMENT OF THE TREASURY 
Comptroller of the Currency 


12 CFR Part 8 


[Docket No. 84-37] 


Assessment of Fees; National Banks; 
District of Columbia Banks 


AGENCY: Comptroller of the Currency, 
Treasury. 


ACTION: Final rule. 


summary: The Office of the Comptroller 
of the Currency (“Office’’) is increasing 
the rates in its semiannual assessment 
schedule for national banks, District of 
Columbia banks, and federally licensed 
branches and agencies. Unchanged for 
eight years, the old schedule failed to 
produce revenue sufficient to cover 
operating costs, which were boosted by 
inflation, an increase in responsibilities, 
and a modernization of bank 
examination techniques. The new 
schedule, like the old one, conforms to 
this Office's philosophy that the 
assessments paid by a bank should 
reflect, to the extent possible under 
existing statutory provisions, the costs 
of supervising it. On a per-dollar-of- 
assets basis, those costs decline as bank 
size increases. Therefore, in the new 
schedule, like the old one, the marginal 
assessment rate of an individual bank 
decreases as its asset size increases. In 
addition, the Office will offset declines 
in the overall average assessment rate 
due solely to inflationary growth in bank 
assets by indexing the schedule 
annually to changes in the genera! price 
level. The new schedule replaces the 
current assessment schedule and its 
temporary 12-percent surcharge for 
assessment fees due on January 31, 1985, 
and following payment dates. 


EFFECTIVE DATE: January 31, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Roger Tufts, Financial Economist, 
Economic and Policy Analysis Division 
(202) 447-1924 or Jonathan Rushdoony, 
Attorney, Legal Advisory Services 
Division (202) 447-1880, Office of the 
Comptroller of the Currency, 490 
L’Enfant Plaza East, SW., Washington, 
DC 20219. 


SUPPLEMENTARY INFORMATION: The 
Office was created by Congress for the 
purpose of regulating the national 
banking system. Under the National 
Bank Act, 12 U.S.C. 1 et seq., the Office 
is responsible for ensuring that national 
banks comply with all applicable laws 
and operate in a safe and sound manner. 


The Office's responsibilities are 
accomplished through the examination 
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of supervised institutions and affiliated 
entities. Under 12 U.S.C. 482 and 3102, 
this Office is directed to recover the 
costs of its operations by assessing fees 
on all national banks, District of 
Columbia banks, and federal branches 
and agencies of foreign banks. On 
November 14, 1984, the Office 
accordingly published a notice of 
proposed rulemaking (Docket No. 84-36) 
in the Federal Register, 49 FR 45102, that 
would revise the assessment schedule in 
order to yield sufficient revenue to meet 
the Office’s future costs of operation, as 
currently projected in its budget. 

Section 482 requires that those 
assessments be made in proportion to a 
bank’s assets or resources and that the 
rate of assessments be the same for all 
banks of the same asset size. The 
current and new assessment schedules 
fulfill that statutory requirement. First 
National Bank of Milaca v. Heimann, 
572 F.2d 1244 (8th Cir. 1978). 

Following publication of the notice of 
proposed rulemaking in the Federal 
Register, the Office sent a Banking 
Bulletin containing the proposal to the 
chief executive officer of each national 
bank. The purpose of that Banking 
Bulletin, dated November 20, 1984, was 
to ensure that each national bank 
received direct and timely notice of the 
proposed changes and to explain the 
reasons for them. 

As stated in that proposal, the 
revisions change none of the current 
schedule’s basic characteristics, i.e., the 
use of asset size to determine the 
amount assessed and the use of 
marginal assessment rates that decrease 
as the asset size‘of a bank increases. 
The revision more closely implements 
the Office’s relative cost coverage 
philosophy and addresses the problems 
caused by the combination of a 
declining marginal rate schedule and 
inflation of the type and extent 
experienced since 1976. 


Comments 


Comments on the proposal were 
solicited both by the Federal Register 
notice of proposed rulemaking and by 
the issuance of the Banking Bulletin to 
each national bank. The Office 
requested that comments be received no 
later than December 14, 1984. In 
response, 19 comments were received. 
Most came from small national banks 
(those under $500 million in assets) 
which were opposed to the proposal as 
drafted. Several specific concerns were 
raised. All but three commenters 
espoused the belief that the additional 
costs incurred by the Office to examine 
banks requiring special supervisory 
attention should not be paid by clean, 
well-run banks. 


To better align Office supervisory 
costs and assessments, a large majority 
of all commenters suggested that the 
assessment schedule should be based on 
the direct costs attrributable to 
examining a particular bank, not its 
asset size. This Office is aware of the 
inequities identified by those 
commenters. As the statute currently 
reads, however, the Office is not 
authorized to charge a higher 
assessment to banks that are 
experiencing difficulties. Revising the 
assessment schedule to a direct-cost 
basis would require an amendment to 12 
U.S.C. 482, a change explicitly suggested 
by six commenters. Although a statutory 
change is not a feasible alternative to 
the current revision, the Office intends 
to review its long-term revenue needs 
and consider requesting Congress for a 
statutory change as part of that review. 

Six commenters questioned Office 
diligence in controlling costs. As 
explained in the proposal, the Office has 
sought to offset the effects of inflation 
and increased responsibility by 
restructuring and modernizing its 
operation, employing resources more 
effectively and providing better service. 
In fact, the Office has estimated that, 
without the restructuring and 
modernization efforts, it would have 
needed a much larger staff to carry out 
its responsibilities. 

In the same vein, three commenters 
thought Office expenses should be lower 
because their institutions are receiving 
full-scale, comprehensive examinations 
less frequently. These comments refer to 
the Office’s revised examination priority 
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schedule that calls for on-site 
examinations less frequently at smaller, 
well-run banks and more frequently at 
large and/or special supervision banks. 
In conjunction with changes in the 
examination priority schedule, however, 
came a commitment to move toward 
more off-site monitoring of bank 
performance. This required a large 
initial investment in systems and 
computer hardware that will produce 
cost savings in the years ahead. 

After consideration of the issues 
raised by the commenters, it is clear that 
implementation of the suggestions of 
most commenters requires changes in 
the law. While a change in the law along 
the lines suggested by the commenters 
may permit adoption of a revenue 
system that is perceived to be more 
equitable, a statutory change would take 
considerable time and the current 
financial position of the Office requires 
prompt action. The Office is, therefore, 
implementing the assessment schedule 
as proposed in the Federal Register on 
November 14, 1984 (See table 1). It will 
be used in determining the assessment 
fees to be paid by national banks on 
January 31, 1985, and July 31, 1985. 
Thereafter, the schedule will be revised 
annually in accordance with the 
indexing procedure described below. 
The indexing procedure will insulate the 
assessment schedule from distortions 
caused by any future inflation. Such 
distortions would result in deficits that 
could impair the Office’s ability to meet 
its responsibility of maintaining the 
safety and soundness of the national 
banking system. 


TABLE 1.—PROPOSAL FOR SEMI-ANNUAL ASSESSMENT SCHEDULE FOR JANUARY AND JUNE 1985 


Million 


Special Studies 
Executive Order 12291 


The aggregate effect of the rule on the 
economy is estimated to be $15 million 
in 1985. This amount represents the 
difference in expected assessment 


1 The Office is authorized to conduct and charge 
separately for each examination after the second 


if the bank’s total assets (consolidated domestic and foreign subsidiaries) 
are— 















The semi-annual Assessment is— 





Plus Of excess over— 


| Million 











0 

d $1.7 

d 15 

000065 85 

15,563 000055 165 
52,413 .000045 835 
89,988 .000040 1,670 
223,588 .000034 5,010 
620,878 .000032 16,695 
1,155,118 . 33,390 


revenues between the current and new 
schedules. The aggregate amount wil! be 
spread among all national banks and 
federal branches and agencies, some 
4,900 institutions. Institutions of similar 
size will face the same impact. Thus, the 
effect of the revision is unlikely to put 


one conducted in a single calendar year. For those 
examinations, an hourly fee is imposed. 
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competing institutions at a disadvantage 
with one another or with other 
competing suppliers of financial 
services. Finally, the rule is not 
envisioned as having significant adverse 
impacts on the ability of U.S.-domiciled 
national banks to compete with foreign 
competitors. This is due to the fact that, 
generally, only the largest institutions in 
the national banking system compete 
directly with foreign banks, and the 
effect of the rule on their earnings is 
slight. 

Accordingly, this Office has 
concluded that the rule does not meet 
any of the conditions set forth in 
Executive Order 12291 for designation 
as a major rule. Consequently, a 
regulatory impact statement has not 


been prepared. 
Regulatory Flexibility Act 


This Office is sensitive to the impact 
of the rule on smal! entities; therefore, 
pursuant to the Regulatory Flexibility 
Act, Pub. L. No. 96-354, 94 Stat. 1164, 5 
U.S.C. 601-612, a preliminary regulatory 
flexibility analysis was prepared. No 
information received by the Office 
altered the conclusions of that analysis. 
Consequently, the final regulatory 


flexibility analysis is not appreciably 
different from the preliminary one. 
Copies of the final analysis may be 
obtained by writing to: Communications 
Division, Office of the Comptroller of the 
Currency, 490 L’Enfant Plaza East, SW., 
3rd Floor, Washington, D.C. 20219. 
Telephone (202) 447-1800. 

To summarize that analysis, this 
Office has endorsed the principle of - 
relative cost coverage whereby a bank 
will be assessed in relation to the costs 
of examination attributable to that bank. 
As a group, banks with under $500 
million in assets are currently not 
assessed an amount sufficient to recover 
the cost of their examination, regulation, 
and supervision. Assessments on banks 
with over $500 million in assets have, in 
effect, been providing a cost subsidy for 
the.examination of those smaller banks. 
In order to reduce this subsidy and to 
implement further the Office's relative- 
cost-coverage principle, the new 
schedule moves smaller-sized banks 
toward 100 percent relative cost 
coverage (see Table 2). 


TABLE 2.—Retative Cost COVERAGE 
(Current versus revised assessment schedule] 


$3,000 to $10,000 ................ 
$10,000 to $20,000......__. 





The revised schedule is not designed to 
achieve 100 percent relative cost 
coverage because of the greater impact 
that would have on banks with less than 
$100 million in assets. In addition, 
although the impact of the revised 
schedule on bank earnings is larger for 
small banks, the reduction in earnings, 
in absolute terms, is minimal (see Table 
3). 


TABLE 3.—ASSESSMENT INCREASES FOR SELECTED BANK SiZES 





™ ciple casateaatnantpicaonesintaiaked 


percent) ms M4 
Annualized impact on ROA (basis points)... 


—3.065 









Bank size [millions] 


[x0 [se [00] | 
$2,738 $6,663 $11,338 $33,968 
2,125 5,925 6,925 28,925 
613 938 
29 16 





—.613 


$59,838 
§1,425 
8,413 23,763 23,823 
16 12 6 
—.084 —.048 —.024 









$223,168 $399,248 $726,638 | $2,553,928 
199,425 369,425 689,425 


8 
—.018 





Annualized impact on Return on Assets (ROA)= Change in Semi-Annual Assesement/Total Assets; assumes a 50 percent tax rate. 


List of Subjects in 12 CFR Part 8 
National Banks, Assessment of fees. 


PART 8—{ AMENDED] 


For the reasons set forth above, 12 
CFR Part 8 is amended as follows: 
1. The authority citation for 12 CFR 
Part 8 is: 
Authority: R.S. 5240, as amended, 12 U.S.C. 
481, 482, 12 U.S.C. 3103, and in Section 3, 47 
tat. 1566, 26 D.C. Dode 102. 


2. By revising the text of § 8.2(a) to 
read: 


§8.2 Semiannual assessment 

(a) Each national bank and each 
district bank shall pay to the 
Comptroller of the Currency a 
semiannual assessment fee, due on 
January 31 and July 31 of each year, for 
the six-month period beginning thirty 
days before each payment date. The 
amount of the semiannual assessment 


paid by each bank is computed as follows: 





Every nationa! bank falls into one of the 
ten asset-size brackets denoted by 
columns A and B. The lower (column A) 
and upper (column B) endpoints of each 
bracket will be indexed each year to 


reflect changes in the GNP implicit price 
deflator. The percentage change in the 
level of prices, as measured by the 
deflator, will be calculated for each 
June-to-June period and used to revise 
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the bracket endpoints. However, for the 
assessment due on January 31, 1985, the 
brackets will be indexed to reflect 
changes in the GNP implicit price 
deflator from 1976 through June 1984. 
After this adjustment has been made, 
the bracket endpoints will be rounded to 
the nearest $5 million (with the 
exception of the smallest asset-size 
bracket, which will be rounded to the 
nearest $.1 million). 

A bank’s semiannual assessment is 
composed of two parts. The first portion 
is an assessment on the assets of the 
bank up to the lower endpoint {column 
A) of the bracket in which it falls; this 
portion of the assessment is shown in 
column C. The second portion is an 
assessment on the remaining assets of 
the bank, which are assessed at the rate 
shown in column D. This rate is applied 
only to the assets in excess of the lower 
endpoint of the bracket. The total 
semiannual assessment is the sum of the 
bank’s assets in excess of column E 
times the rate in column D, plus the 
amount in column C. 

The specific asset-size brackets and 
complete assessment schedule will be 
published in a Banking Circular, “Notice 
of Comptroller of the Currency Fees” 
provided for at 12 CFR 6.8. Each 
semiannual assessment is based upon 
the total assets shown in the bank's 
most recent “Consolidated Report of 
Condition (Including Domestic and 
Foreign Subsidiaries)” p the 
payment date. THe assessment shall be 
computed in the manner and on the form 
provided by the Comptroller of the 
Currency. Each bank subject to the 
jurisdiction of the ag ras of the 
Currency on the date of the second or 
fourth quarterly reports of condition 
required by the Office under 12 U.S.C. 
161 is subject to the full assessment for 
the next six-month period without 
proration for any reason. 


* * * * e 

C.T. Conover, 

Comptroller of the Currency. 

December 19, 1984. 

[FR Doc. 84-33926 Filed 12-28-84; 8:45 am] 
BILLING CODE 4810-33-M 


12 CFR Part 8 
[Docket No. 84-38] 


Assessment of Fees: National Banks, 
District of Columbia Banks, Federal 
Branches and Agencies 


AGENCY: Comptroller of the Currency, 
Treasury. 


ACTION: Final rule. 


s 


summary: The Office of the Comptroller 
of the Currency (“Office”) is revising the 
fees charged by the Office for special 
examinations and investigations of 
national banking associations and 
District of Columbia banks, for 
examinations of the affiliates of such 
institutions, for examinations of 
fiduciary activities of such institutions 
exercising fiduciary powers, and for 
examinations and investigations made 
pursuant to 12 CFR Part 5, Rules, 
Policies, and Procedures for Corporate 
Activities. The expense of these 
activities is not recovered under the 
Office's general assessment fee. This 
expense is recovered under the 
authority of 12 U.S.C. 481 and 482 which 
specifically authorizes the Office to 
recover the costs associated with these 
activities from only those institutions 
that receive such examinations and 
investigations. Therefore, the Office will 
charge a uniform hourly fee derived 
from a formula based on the cost of 
these examinations and investigations. 
The hourly fee will be revised annually 
to reflect projected costs as reflected in 
the budget for the coming year. 

In addition, the Office is instituting 
annual publication of a “‘Notice of 
Comptroller of the Currency Fees.” This 
notice will include all the fees to be 
charged by the Office in the coming 
year, inclusive of this action. The notice 
for fees to be charged during 1985 will 
be published no later than January 31, 
1985. Thereafter, the notice will be 
published no later than the first day in 
December for fees to be charged during 
each upcoming year. 

EFFECTIVE DATE: January 30, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Dennis J. Arczynski, Project Manager, 
Financial-Operations (202) 447~1878 or 
Jonathan Rushdoony, Attorney, Legal 
Advisory Services Division (202) 447- 
1880; Office of the Comptroller of the 
Currency. 

SUPPLEMENTARY INFORMATION: The 
Office of the Comptroller of the 
Currency (“Office”) is authorized by 12 
U.S.C. 481 and 482 to assess a fee based 
on assets on all national banks, District 
of Columbia banks, and federal 
branches and agencies of foreign banks 
to recover the costs associated with 
their supervision and examination. This 
is the general assessment fee at 12 CFR 
8.2. Sections 481 and 482 also authorize 
the Office to recover the expenses it 
incurs in examining such institutions 
more frequently than twice in one 
calendar year, in examining any affiliate 
of a national bank, in examining the 
activities of institutions exercising 
fiduciary powers, and in conducting 
examinations and investigations 


pursuant to 12 CFR Part 5, Rules, 
Policies, and Procedures for Corporate 
Activities. 

The Office had proposed to charge a 
uniform hourly fee for all examinations 
and investigations expenses which are 
not recovered through the general 
assessment fee. 49 FR 35784 (September 
12, 1984). This proposal was based on 
the fact that the Office will recover only 
19 percent of its costs of conducting 
examinations of national bank affiliates 
and for special examinations and 
investigations in 1984. Similarly, the 
Office will recover only 84 percent of the 
cost of conducting trust examinations in 
1984 under the current version of 12 CFR 
8.7. 

The hourly rate proposed by the 
September 12, 1984 Notice of Proposed 
Rulemaking is derived from a formula 
which accurately reflects the salary, 
benefit, and travel costs of the 
employees performing the examinations, 
as well as the general, administrative, 
and overhead expenses (indirect costs) 
required to support the Office’s staff. 

In response to this proposal, the 
Office received twelve comment letters. 
Five of these letters reflected concerns 
of the commenters that this Office 
should develop an assessment of fees 
schedule which does not penalize well- 
managed banks for the amount of time 
and effort which must be spent on 
troubled national banks. The current 
proposal addressed their concern by 
providing for an hourly fee for the 
covered examinations. Only those 
institutions undergoing the covered - 
examinations will incur this fee. As an 
hourly fee, those institutions requiring 
more time will pay a higher total fee. 
One of these commenters also 
expressed the belief that “hourly wage 
employees complete (a) job less quickly 
than those paid by the job.” This may 
well be the case. However, employees of 
this Office are not paid on an hourly 
basis; they are paid an annual salary. It 
is a paramount concern of the Office to 
minimize its costs and maximize its 
employee resources by encouraging its 
employees to complete all examinations 
and investigations in a timely and 
efficient manner. 

Two commenters submitted their 
beliefs that, for example, costs of 
examining a bank in Ohio would be 
lower than those of examining a bank in 
New York because hotel and other costs 
in Ohio are lower and that the latter 
institution was therefore being 
penalized by the uniform rate. While 
this also may be true, 12 U.S.C. 482 
requires that all banks pay the same 
rate of assessment. Therefore, it is not 
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possible to base assessments on the 
bank’s locale. 

One commenter was concerned that 
banks undergoing trust examinations 
would be subsidizing those institutions 
undergoing other types of examinations 
under this proposal. This concern is 
based on the fact that 84 percent of trust 
examination costs are currently being 
recovered by the Office while only 19 
percent of other examinations’ costs are 
being recovered. This discrepancy is due 
to the fact that the rates charged for 
trust and other types of examinations 
are not currently the same: the current 
trust rate is $48.00 per hour, while the 
rate for special examinations and 
investigations is $17.50 per hour for the 
examiner in charge and $10.00 per hour 
for assisting examiners. The current 
proposal will eliminate this discrepancy. 

One commenter requested 
clarification of the phrase 
“investigations and examinations made 
pursuant to 12 CFR Part 5, Rules, 
Policies, and Procedures for Corporate 
Activities” used in the Notice of 
Proposed Rulemaking. This phrase 
refers to 12 CFR 5.7, which allows the 
Office to conduct an investigation or 
examination into the facts of a corporate 
filing or affairs of the persons or parties 
making a corporate filing to the extent 
necessary to reach an informed 
decision. 

Two other commenters noted that the 
first business day in December would be 
too late a date for banks to be apprised 
of the fees to be charged them by this 
Office during the following year. Most 
institutions prepare their budgets in the 
early fail for the next year. 
Unfortunately, this Office does not have 
all the information required to formulate 
its own budget at that point in time. The 
Office’s budget is not usually finalized 
until later in the fall. In recognition of 
the fact that banks do prepare their 
budgets earlier, however, the wording of 
12 CFR 8.8 has been changed from the 
proposed wording. Instead of requiring 
publication of the Notice of the 
Comptroller of the Currency Fees “on 
the first business day of December of 
each year,” the final regulation requires 
publication “no later than” that date for 
fees to be charged during 1986 and later 
years. Fees to be charged during 1985 
will be published in a Notice no later 
than January 31, 1985, and will generally 
be effective after affected parties have 
had at least thirty days to anticipate any 
changes. Diligent effort will be made by 
this Office to publish the Notice as early 
as possible. 

The twelfth and final comment letter 
praised this Office for its “eminently 
reasonable” proposal to standardize its 
costs and their recovery method. 


In light of these comments, the Office 
is adopting its September 12, 1984 
proposal to charge uniform fees for trust 
examinations and investigations. In 1985 
and beyond, the rate will be revised 
annually based upon projected costs for 
the coming year and be calculated 
pursuant to the formula. The Office will 
provide a copy of the analysis 
determining the fee for a given year to 
any interested party upon request. 

To ensure that all national banks and 
other interested parties are notified of 
the revised fee and the other fees of this 
Office, the Office will publish a “Notice 
of Comptroller of the Currency Fees” on 
an annual basis. The Notice for fees to 
be charged during 1985 will be published 
no later than January 31, 1985. Any 
revision to the fee to be charged for trust 
and special examinations will take 
effect no earlier than thirty days after 
publication of that Notice to allow all 
affected parties a reasonable period in 
which to anticipate the change. 
Thereafter, the Notice will be published 
no later than the first business day in 
December each year and will be 
effective at the beginning of the 
following year, providing a thirty-day 
period in which any changes may be 
anticipated. 


Regulatory Flexibility Analysis 


Pursuant to section 605(b) of the 
Regulatory Flexibility Act (Pub. L. No. 
96-354, 5 U.S.C. 601 et seq.), the 
Comptroller of the Currency certifies 
that this fee revision will not have a 
significant impact on a substantial 
number of small entities. The regulation 
will not impose additional reporting or 
recordkeeping requirements on any 
banks subject to the jurisdiction of this 
Office, nor will the regulation have any 
other significant impact on these banks. 
This Office anticipates that the 
necessary increase in fees payable by 
any individual bank pursuant to this 
regulation will be sufficiently small as to 
have no appreciable effect on the 
individual bank's financial stability. 


Regulatory Impact Analysis 


Pursuant to section 3(g)(1) of 
Executive Order 12291 of February 17, 
1981, the fee revision does not constitute 
a major rule within the meaning of 
section 1(b) of the Executive Order. The 
regulation (1) will not have an annual 
effect on the economy in excess of $100 
million; (2) will not impose major cost or 
price increases on consumers, individual 
industries, federal, state or local 
government agencies, or geographic 
regions; and (3) will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of United 


States-based enterprises to compete 
with foreign-based enterprises. 
Therefore, no regulatory impact analysis 
need be prepared. 


List of Subjects in 12 CFR Part 8 
National banks, Assessment of fees. 


PART 8—[ AMENDED] 


For the reasons set forth above, 12 
CFR Part 8 is amended as follows: 

1. The authority citation for 12 CFR 
Part 8 is: 


Authority: R.S. 5240, as amended, 12 U.S.C. 
481, 482; 12 U.S.C. 3103; and in section 3, 47 
Stat. 1566, 26 D.C. Code 102. 


2. By revising the text of § 8.6 to read: 


§ 8.6 Hourly rate for examinations and 
investigations. 


(a) Pursuant to the authority 
contained in 12 U.S.C. 481 and 12 U.S.C. 
482, the Office of the Comptroller of the 
Currency assesses a fee on an hourly 
basis to recover the total costs of 
examining fiduciary activities of 
naitonal and District of Columbia banks 
and related entities, of conducting 
special examinations and investigations 
of national and District of Columbia 
banks, of conducting examinations of 
the affiliates of national and District of 
Columbia banks, and of conducting 
investigations and examinations made 
pursuant to 12 CFR Part 5, Rules, 
Policies, and Procedures for Corporate 
Activities. 

(b) The fee assessed by subsection (a) 
of this section will be determined by 
multiplying the number of hours 
employees of the Office of the 
Comptroller of the Currency spend on 
the examination or investigation by the 
hourly fee as determined in paragraph 
(c) of this section. 

(c) The hourly fee assessed by 
paragraph (a) of this section will be 
calculated as follows: 


DC+DC(ICR 
aCe oe 
BH 


where: 


DC: Direct costs 

BH: Billable hours 
ICR: Indirect cost rate 
HR: Hourly rate 

The component parts of the formula are 
defined as follows: 

Direct Costs: Projected salary, benefit, and 
travel expenses to be incurred by the Office 
for employees performing examinations or 
investigations for the coming year. 

Billable Hours: Projected employee hours 
devoted to examinations and investigations 
for the coming year: 
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Indirect Cost Rate: The indirect cost rate is 
a ratio of total indirect costs to total direct 
costs for the entire Office for the coming 
year. Indirect costs include those costs 
incurred for Office_support activities (legal 
and regulatory, administrative, training, and 
external relations) and support costs 
(supplies, office rent, equipment, etc.) that 
cannot be clearly identified as a consequence 
of the performance of a single, specific 
function. The indirect cost rate represents the 
average addition to direct costs required for 
the Office to recover its total costs of 
performing an activity. 

(d) The hourly fee of subsection {c) of 
this section will be revised annually in 
the ‘Notice of Comptroller of the 
Currency Fees.” 

3. Section 8.7 is removed and § 8.8 is 
redesignated as § 8.7 and paragraph (a) 
of newly designated § 8.7 is revised to 
read as follows: 


§ 8.7 Payment of interest on delinquent 
assessments and examination and 
investigation fees. 

(a) Each national bank, each district 
bank, each Federal branch, and each 
Federal agency shall pay to the 
Comptroller of the currency interest on 
its delinquent payments of semiannual 
assessments. In addition, each national 
bank and each entity with a trust 
department examined by the 
Comptroller of the Currency and each 
institution that is the subject of a special 
examinaéion or investigation conducted 
by the Comptroller of the Currency shall 
pay to the Comptroller of the Currency 
interest on its delinquent payments of 
examination and investigation fees. 
Semiannual assessment payments will 
be considered delinquent payments of 
examination and investigation fees. 
Semiannual assessment payments will 
be considered delinquent if they are 
received after the time for payment 
specified in § 8.2. Examination and 
investigation fees will be considered 
delinquent if not received by the 
Comptroller of the Currency within 30 
calendar days of the invoice date. 

(b) * * * 

(c) i 

4. A new § 8.8 is added to read as 
follows: 


§8.8 Notice of Comptroller of the 
Currency Fees. 

A “Notice of the Comptroller of the 
Currency Fees” shall be published no 
later than the first business day in 
December of each year for all fees that 
will be charged by the Office during the 
upcoming year. These fees will be 
effective January 1 of that upcoming 
year. However, fees to be charged 
during 1985 will be published in a Notice 
no later than January 31, 1985. Any fee 
revision (other than a revision of the 


semiannual assessment fee at 12 CFR 
8.2) contained in the Notice of fees to be 
charged during 1985 shall take effect no 
earlier than thirty days after publication 
of that notice. 

Dated: December 18, 1984. 
David L. Chew, 
Acting Comptroller of the Currency. 
[FR Doc. 84~33927 Filed 12-28-84; 8:45 am] 
BILLING CODE 4810-33-M 





SMALL BUSINESS ADMINISTRATION 


13 CFR Part 122 
[Rev. 3, Amdt. 21] 


Preferred Lenders Program 


AGENCY: Small Business Administration. 
ACTION: Final rule. 


summary: On March 1, 1983, the Small 
Business Administration (SBA) began a 
pilot Preferred Lenders Program (PLP) in 
three regions. Based on the experience 
with the pilot, SBA is implementing 
regulations for a national program. 
Preferred Lenders will be able to 
guarantee a qualifying small business 
loan without sending the application 
package to SBA. These lendeis will be 
required to perform almost all servicing 
and liquidation actions on a unilateral 
basis for all loans approved using PLP 
procedures. The reason for this action 
and the objective of this program are to 
permit small business to benefit from 
government assistance with a minimum 
of government involvement. 

EFFECTIVE DATE: December 31, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Danny J. Gibb, Chief, Financial 
Institutions Branch, 202-653-2585 or Jim 
Hammersley, Financial Analyst, 202- 
653-5954, Room 800C, Small Business 
Administration, 1441 L St. NW, 
Washington D.C. 20416. 
SUPPLEMENTARY INFORMATION: On 
October 29, 1984, SBA published 
proposed regulations for the Preferred 
Lenders Program for a 30 day public 
comment period in the Federal Register. 
Fewer than 10 comment letters were 
received, all supporting the program. 
Three respondents suggested using a 
guaranty percentage grater than 75%. 
Based on the discussion below, SBA 
remains convinced that 75% is an 
appropriate guaranty percentage for 
PLP. Two respondents suggested 
permitting loans of $100,000 or less in 
the program. Since these loans are 
statutorily required to receive a 90% 
guaranty (15 U.S.C. 636(a)(2)), SBA has 
decided to exclude them from PLP in 
accordance with the establishment by 
SBA of 75% as the maximum allowable 


guaranty for this program. One writer 
suggested a reduced guaranty fee due to 
the increased risk for the lender. This 
idea was rejected because this fee is a 
user fee to cover SBA administrative 
expense. One writer suggested that the 
liquidation regulations were ambiguous. 
The liquidation procedures are fully 
explained in the standard operating 
procedure for the program. One writer 
suggested that repurchase procedures 
for secondary market purchasers be 
inserted in these regulations. Such 
procedures are not appropriate in this 
section and are fully detailed in other 
documents. 

Section 114 of Pub. L. 96-302 (94 Stat. 
833) amended Section 5{b)(7) of the 
Small Business Act to allow the 
Administrator to permit certain lenders 
to act on his behalf in the processing, 
servicing and liquidating of SBA 
guaranteed loans. The purpose of the 
program is to fully utilize the expertise 
of a selected group of participating 
lenders. By relying on the expertise of 
the private sector lending partners, SBA 
can improve its service to the small 
business community without increasing 
its staff. 

Current operating procedures require 
lenders to submit all applications for 
guaranteed loans to the local District 
Office. The District Office reviews the 
credit analysis of the lender and either 
approves or declines the application. In 
1979, SBA began the Certified Lenders 
Program (CLP). In the orientation for 
CLP, lenders review the proper 
completion of the SBA loan package. 
SBA agrees that, if the application 
package is complete, the Agency will 
provide the CLP lender with a decision” 
within three working days, with the loan 
document package to follow shortly. 
SBA reviews the loan application, rather 
than thoroughly re-analyzing it. Under 
CLP, certified lenders are urged to fully 
utilize the unilateral authorities granted 
to lenders by the Guarantee Agreements 
(SBA Forms 750 and 1186). 

Preferred Lenders will be expected to 
perform almost all servicing actions 
without receiving prior permission from 
SBA. 

This includes the release and 
substitution of collateral, release of 
guarantors, deferments, etc. The only 
servicing actions that a Preferred Lender 
may not perform unilaterally are the 
compromise of a debt for less than the 
balance outstanding, or any action that 
confers a preference on the financial 
institution. 

Preferred Lenders will be required to 
liquidate all loans approved under PLP 
procedures unless SBA decides 
otherwise on a case-by-case basis. PLP 
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Lenders must develop a plan of 
liquidaticn and submit it to SBA; 
however, prior SBA approval of the plan 
is not necessary to commence 
liquidation. 

In return for the added responsibility 
and authority, Preferred Lenders will be 
permitted to use their own prime rate 
(banks only) as a base rate for variable 
rate loans and to permit variable rate 
loans to fluctuate on a daily basis. The 
maximum interest rate that may be 
charged on loans approved using PLP 
procedures will be governed by the state 
law applicable to a particular loan. The 
maximum guaranty percentage for a PLP 
loan will be 75%. This maximum, which 
compares with a 90% guarantee in other 
guaranteed loan programs, was selected 
as the most equitable mode to 
compensate SBA for the greater 
authority granted to Preferred Lenders. 
In the absence of statutory authority for 
SBA to guaranty a loan of $100,000 or 
less at less than 90%, PLP loans will be 
restricted to loans of more than $100,000. 
Lenders will not be permitted to reduce 
their exposure for any borrower. 

A detailed, periodic lender evaluation 
will be part of the PLP. 

Case files will be reviewed, and the 
lender's activity will be rated by a team 
of local SBA employees. Deficiencies 
will be noted and recorded for review 
during subsequent evaluations. 

The process for a lender to receive a 
Preferred designation will originate with 
a nomination by the local SBA district 
or branch office. The regional office will 
forward the nominations to the 
Headquarters Office in Washington, DC, 
where the Associate Administrator for 
Finance and Investment, or his or her 
designee, will make the final decision. 

For the purposes of E.O. 12291 and the 
Regulatory Flexibility Act, 5 U.S.C. 601, 
et seq., the following statements are 
made: 

This regulation constitutes a major 
rule within the meaning of the Executive 
Order. In this regard, more than 
$100,000,000 in PLP loans will be made 
annually. However, SBA certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small businesses for purposes 
of the Regulatory Flexibility Act. 

SBA has determined that the use by 
Preferred Lenders of their own prime 
rate, as distinguished from a more 
general rate gathered from financial 
publications, would act as a substantial 
inducement to financial institutions to 
enter this program of increased 
responsibility and risk, with the 
concomitant benefits to small business 
loan applicants of increased 
responsiveness on the part of these 
lenders. The inducement is not expected 


to be the ability to charge a higher 
interest rate, but rather lower costs in 
loan servicing. The lower costs will 
result from the bank’s ability to use its 
existing computer software to handle 
interest rate fluctuations. 

Many lenders use hand posting of 
interest rate changes because the SBA 
policy differs from bank policy. Use of 
the computer will eliminate the need for 
hand posting thereby decreasing the 
bank’s costs associated with SBA 
guaranteed loans. In the opinion of SBA, 
this new policy will have no economic 
impact on small business loan 
applicants. Most loan applicants will be 
eligible for consideration under this 
program; only in borderline cases 
concerning eligibility will such 
applicants be denied access to PLP 
procedures, although not to other forms 
of SBA guaranty assistance. In all other 
regards, the PLP Program retains the 
regulatory features of SBA’s guaranteed 
loan program. 


Reason for Action 


SBA is implementing the Preferred 
Lenders Program (PLP) in order to 
improve the delivery of financial 
assistance to the small business 
community. Certain lenders have 
sufficient expertise and experience with 
SBA loans to permit SBA to 
substantially decrease direct SBA 
involvement in processing, servicing and 
liquidation. 


Objectives 


SBA’s objective is to decrease its 
direct involvement in areas where 
private sector expertise is sufficient to 
provide service to the small business 
community so SBA can concentrate its 
limited resources on those areas 
requiring SBA attention. The legal basis 
for PLP is subsections 5(b)(6) and (7) of 
the Small Business Act, 15 U.S.C. 
634(b)(6) & (7). 


Number of Affected Small Businesses 


The number of businesses affected by 
this regulation cannot be precisely 
determined, but it is estimated that 
approximately 200 lenders will enter the 
program. The loan volume from these 
lenders is expected to be approximately 
$250,000,000 per year going to 
approximately 1,000 small businesses. 


Reporting and Recordkeeping 
Requirements 


Sections 122.103(d) and 122.107 of 
these regulations contain reporting 
requirements which have been approved 
by the Office of Management and 
Budget (OMB) pursuant to the 
Paperwork Reduction Act, 44 U.S.C. 
Chap. 35. Such requirements are 
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identified in the text of the regulation by 
OMB approval number. 


Duplicative Federal Rules 


There are no duplicative Federal 
Rules. 


Alternatives 


Absent changes in SBA’s statutory 
guaranty authority, there are no 
significant alternatives available to SBA 
that would accomplish the same 
objective as that presented by this 
proposal in a more economical manner. 


List of Subjects in 13 CFR Part 122 


Loan programs—business, Small 


Businesses. 
PART 122—BUSINESS LOANS 


Part 122 is amended by adding a new 
Subpart B to read as follows: 


Subpart B—Preferred Lenders Program 


Sec. 

122.100 Objectives of Preferred Lenders 
Program 

122.101 Definitions as used in this subpart 

122.102 Procedure for determining eligibility 
of preferred lender 

122.103 Factors which SBA shall consider in 
determining eligibility 

122.104 Amount of PLP loan and of 
maximum guaranteed portion 

122.105 Maximum percentage of PLP loan to 
be guaranteed 

122.106 Credit allocation 

122.107 Processing 

122.108 Interest rates 

122.109 Fees 

122.110 Limitations on Preferred Lender's 
authority; prohibition on reducing 
lender's exposure; SBA access 

122.111 Loan servicing 

122.112 Loan liquidation 

122.113 Suspension or revocation of 
preferred lender status. 


Authority.—Secs. 5(b)(6) and (7), Small 
Business Act, 15 U.S.C. 634(b) (6) and (7), the 
latter as enacted by sec. 114 of Pub. L. 96-302 
(94 Stat. 833). 


§ 122.100 Objectives of Preferred Lenders 
Program. 


The intent of Congress as expressed 
in 15 U.S.C. 634(b)(7) and in the 
regulations in this subpart is to 
authorize designated lending 
institutions, hereinafter called Preferred 
Lenders, to undertake loan processing, 
servicing, collection and liquidation 
functions and responsibilities with 
respect to SBA guaranteed loans 
without obtaining prior SBA approval 
(“the Program”). Each Preferred Lender 
has the right to consult with and obtain 
guidance at any time from SBA with 
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respect to any aspect of any loan in the 
Program. 


§ 122.101 Definitions as used in this 


‘ subpart. 


(a) “Act” means the Small Business 
Act, 15 U.S.C. 631 et seq. 

(b) “Administrator” means the 
Administrator of SBA. 

(c) “Preferred Lender” means a small 
business lending company as defined in 
§ 120.4(b) of this chapter or a lending 
institution which is subject to continuing 
supervision and examination by a State 
or Federal chartering, licensing, or 
similar regulatory authority satisfactory 
to SBA, which has met the eligibility 
requirements prescrived in this subpart, 
and which has executed with SBA the 
Program participation agreement. 

(d) “Program” or “PLP” means the 
Preferred Lenders Program. 

(e) “SBA” means the Small Business 
Administration. 

(f) “State” includes the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Trust Territory of the Pacific 
Islands, and the territories and 
possessions of the United States. 


§ 122.102 Procedure for determining 
eligibility of preferred lender. 

An SBA branch or district office 
serving the area where the principal 
office of the lending institution is 
located shall initiate the process 
designating a lender as a Preferred 
Lender. It shall make any such 
recommended designation to its 
supervisory SBA Regional Office which, 
together with its recommendation, shall 
submit the documentation to the 
Associate Administrator for Finance 
and Investment (or designee) for 
decision. The determination of such 
Associate Administrator shall be final 
on whether a lending institution shall be 
a Preferred Lender. 


§ 122.103 Factors which SBA shall 
consider in determining eligibility. 

In making the determination of 
whether a lending institution shall be a 
Preferred Lender, SBA shall consider, 
but is not limited to, the following 
factors: 

(a) The lending institution must have 
been an active participant in the SBA 
Certified Lenders Program for at least 
the twelve consecutive months 
immediately prior to the SBA field 
office’s initial recommendation. 

(b) The lending institution must have 
demonstrated that it has the consistent 
ability to develop complete and well 
analyzed loan packages. This factor can 
be demonstrated by the lack of any 
negative comments in the file by SBA 
loan officers familiar with lender, the 
inclusion of only a minimal amount of 


adverse loan officer comment in relation 
to the volume of loans processed by this 
lender, or the inclusion of favorable 
comments by SBA loan officers. If the 
lender is a small business lending 
company subject to supervision and 
examination by SBA, this factor may be 
met by minimal adverse comments by 
SBA auditors in their reports. 

(c) The lending institution must have 
demonstrated a satisfactory history of 
participation with SBA, which can be 
shown by, among other ways, a 
repurchase rate acceptable to SBA. 

(d) The lending institution, before it 
can operate as a Preferred Lender, must 
execute SBA Form 1347, “Supplemental 
Loan Guaranty Agreement.” 

(Approved by the Office of Management and 
Budget under control number 3245 0190) 


§ 122.104 Amount of PLP loan and of 
maximum guaranteed portion. 


The amount of a loan under this 
Program must exceed $100,000 and the 
amount of the guaranteed portion shall 
not exceed the statutory ceiling of 
$500,000. 


§ 122.105 Maximum percentage of PLP 
loan to be guaranteed. 


SBA shall not guarantee more than 
75% of any loan approved under this 
Program. 


§ 122.106 Credit allocation. 


SBA shall provide each Preferred 
Lender with a periodic allocation of 
credit which shall be its maximum 
authority to make Program loans for the 
period designated in such allocation. 
The Preferred Lender's allocation of 
credit authority shall be increased only 
by written permission of SBA and shall 
not be restored automatically by 
payments received on SBA loans. Loans 
made in excess of the allocation do not 
qualify under this Program but may be 
submitted for guaranty to SBA using 
regular (non-PLP) procedures. 


§ 122.107 Processing. 


Each Preferred Lender shall be 
responsible for all decisions relating to 
eligibility (including but not limited to 
size), creditworthiness, loan closing and 
compliance with all legal requirements 
and SBA regulations as they apply to 
non-PLP loans. Evidence of a PLP loan 
shall be on SBA Form 4-I (Lender's 
Application for Guaranty or 
Participation OMB Approval No. 3245- 
0016) stating the guaranteed percentage 
and signed by two authorized 
representatives of the Preferred Lender 
and submitted to SBA immediately after 
approval. 


§ 122.108 Interest rates. 


A Preferred Lender has the option of 
applying, on a loan to loan basis, a fixed 
or variable rate of interest. 

(a) Fixed interest rate. If the Preferred 
Lender uses a fixed rate of interest in 
this Program, such rate shall not exceed 
the maximum rate authorized by the 
State laws applicable to the particular 
loan. 

(b) Variable interest rate. If the 
Preferred Lender uses a variable interest 
rate, the base rate shall be either of the 
rates defined in § 120.3(b)(2)(iii)(C) (49 
FR 18084 as clarified in 49 FR 24879 and 
28044), and the rate may fluctuate no 
more freqtiently than the first business 
day of each month starting with the 
month following initial disbursement. If 
the Preferred Lender is a member of the 
Federal Reserve System, it may use its 
own prime rate, and the interest rate 
may fluctuate on a daily basis starting 
no sooner than the first business day of 
the month following initial 
disbursement. The maximum allowable 
interest rate shall be governed by local 
laws applicable to the particular loan. 


§ 122.109 Fees. 


(a) Servicing fee on loans sold in 
secondary market. If a Preferred Lender 
sells the guaranteed portion of a loan 
made under this Program as provided in 
§ 120.5(a)(3) within six months following 
full disbursement, such transfer shall be 
at a price which will not result in a 
differential greater than three 


_ percentage points (three hundred basis 


points) between the interest rate paid by 
the borrower and the interest rate 
received by the purchaser-investor. 

(b) Fees in general. SBA regulations in 
this part and in Part 120 relating to any 
fees which may be charged to a 
borrower shall apply to any loan made 
under this Program. This includes, by 
way of example and without limitation, 
the rules relating to borrower's fees for 
services including the payment of legal, 
brokerage or bonus fees. 


§ 122.110 Limitations on preferred 
lender’s authority; prohibition on reducing 
lender’s exposure; SBA access. 

(a) Every Preferred Lender, in making 
loans under this Program, shall be 
bound by the basic principles governing 
the granting and denial of applications 
for financial assistance as contained in 
§ 120.2 of this part, which may be 
changed from time to time. This includes 
the description contained therein of 
business concerns which are not eligible 
for SBA financial assistance. 

(b) A Preferred Lender shall not use 
the PLP procedures to reduce its existing 
credit exposure for any borrower. 








(c) Every Preferred Lender shall allow 
SBA authorized representatives, during 
normal business hours, to have access to 
its files to review, inspect and copy all 
records and documents relating to SBA 
borrowers. 


§ 122.111 Loan servicing. 

(a) Standard. Each Preferred Lender 
shall service its SBA guaranteed loan 
portfolio using generally accepted 
commercial banking standards of loan 
servicing employed by prudent lenders, 
and shall not use lower standards for 
such loans compared to others, if any. 

(b) Servicing actions. Notwithstanding 
§ 122.20, a Preferred Lender may take 
any servicing action it deems necessary 
for any loan approved under the 
Preferred Lenders Program, Provided, 
that the action does not confer a 
preference on the lender. 

(c) Limitation. A PLP Lender shall not 
accept a compromise settlement. 


§ 122.112 Loan liquidation. 


(a) Scope. Each Preferred Lender shall 
liquidate any loan which it had made 
under PLP procedures unless SBA 
advises the Lender in writing that SBA 
will liquidate such loan. The Preferred 
Lender has the authority to make the 
decisions required by § 122.23(b) with 
respect to any loan made under this 
Program. 

(b) Standard and requirements. A 
Preferred Lender shall submit a 
liquidation plan to SBA. Such plan 
should generally describe the course of 
action and provide cost estimates. SBA 
may require the lender to make such 
changes to the liquidation plan as SBA 
ceiermines are necessary. Any 
liquidation by a Preferred Lender must 
be executed and completed in a 
commercially reasonable manner. 

(c) Final accounting report. Upon 
completion of a liquidation under this 
Program, the Preferred Lender shall 
transmit to SBA a certified accounting of 
receipts and disbursements. 

(d) Post audit. SBA reserves the right 
to conduct a post liquidation audit of 
any liquidation of a PLP loan by a 
Preferred Lender. 


§ 122.113 Suspension or revocation of 
Preferred Lender status. 

SBA reserves the right to suspend or 
revoke the eligibility of a Preferred 
Lender by providing written notice at 
least 10 business days prior to the 
effective date of the suspension or 
revocation. Reasons for such revocation 
or suspension include a repurchase rate 
unacceptable to SBA, violations of 
applicable statutes, regulations or SBA 
policy and procedures as published from 
time to time, and contained in SBA Form 


1347, (OMB Approval No. 3245-0190) see 

§ 122.103(d) above. Procedures for 

appealing these decisions are found in 

Part 134 ofthis title. 

(Catalog of Federal Domestic Assistance 

Program No. 59.012 Small Business Loans) 
Dated: December 13, 1984. 

James C. Sanders, 

Administrator. 

[FR Doc. 84-33807 Filed 12-28-84; 8:45 am] 

BILLING CODE 8025-01-M 





DEPARTMENT OF COMMERCE 
international Trade Administration 


[Docket No. 41159-4159] 


15 CFR Parts 379, 386 and 399 


COCOM Review of the Commodity 
Control List; Electronics and Precision 
Instruments 


AGENCY: Office of Export 
Administration, Commerce. 


ACTION: Final rule. 


SUMMARY: The Office of Export 
Administration maintains the 
Commodity Control List (CCL), which 
identifies those items subject to 
Department of Commerce export 
controls. This rule revises the List entry 
1565 for electronic computers and 
related equipment, and adds two new 
entries—1566, which controls software 
for computers and equipment described 
in Entry 1565, and 1567, which controls 
certain stored program controlled 
communication switching equipment. 

These revisions result from a review 
of strategic controls maintained by the 
U.S. and certain allied countries through 
the Coordinating Committee (COCOM). 
Such multilateral controls restrict the 
availability from abroad of strategic 
items to potential adversaries. In 
consultation with the Departments of 
Defense and State, the Department of 
Commerce has determined that these 
revisions to the CCL are necessary to 
protect U.S. national security interests. 

In addition, an exception is added to a 
regulatory section on Shipper’s Export 
Declarations (SEDs) allowing use of the 
same SED for shipment of software and 
shipment of the media on which the 
software is contained. Otherwise, 
exporters would be required to submit 
one SED for the software and another 
SED for the media. 

Also, ECCN 4529B is dropped from the 
Commodity Control List because the 
commodities under that entry are now 
controlled by 1565A. 
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The changes in export policy and 
procedure embodied in this rule require 
conforming changes in other sections of 
the Export Administration Regulations. 
However, in order to present the revised 
Commodity Control List entries 1565, 
1566 and 1567 as quickly as possible, 
those conforming changes will be made 
at a later date. In particular, exporters 
should note that the documentation 
requirements of section 376.10 of the 
Export Administration Regulations will 
be revised to conform to the 
requirements of ECCNs 1565A, 1566A 
and 1567A. 

EFFECTIVE DATE: This rule is effective 
January 1, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Vincent Greenwald, Exporter 
Assistance Division, Office of Export 
Administration, Telephone (202) 377- 
3856. 

SUPPLEMENTARY INFORMATION: The new 
COCOM agreement provides for the 
following changes to Department of 
Commerce export controls:. 

¢ Releases from control low-level 8- 
bit digital computer systems with 
processing data rates falling below 2 
Mega bit/sec. 

¢ Releases from control digital 
computers “embedded” in otherwise 
uncontrolled equipment when the 
processing data rate does not exceed 28 
Mega bit/sec. 

¢ Releases from control digital 
computers “incorporated” in otherwise 
uncontrolled equipment when the 
processing data rate does not exceed 5 
Mega bit/sec. 

¢ Releases from control certain 
identified low-level computer peripheral 
such as impact printers, floppy discs and 
CRT displays. 

¢ Substantially raises the levels of 
general purpose commercial computers 
that will likely be approved for export to 
the Soviet Bloc. 

¢ Strengthens licensing criteria for 
compact, lightweight ruggedized 
computers that could readily be 
integrated in tactical military systems. 

¢ Places under multilateral control 
certain equipment containing digital 
computers that had been under 
unilateral U.S. control. 

¢ Imposes stricter licensing criteria for 
“super mini” computers with a virtual 
memory in excess of 4% gegabyte. 

¢ Establishes multilateral controls on 
strategically sensitive software as a 
separate entry on the Commodity 
Control List. 

* Moves telecommunication switches 
and associated technology and software 
to a separate entry on the Commodity 
Control List. 
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Saving Clause 


Shipments of items removed from 
general license authorizations as a 
result of this regulation that were on , 
dock for lading, on lighter, laden aboard 
an exporting carrier, or en route aboard 
a carrier to a port of export pursuant to 
actual orders for export before January 
15, 1985, may be exported under the 
previous general license provisions up to 
and including January 29, 1985. Any 
such items not actually exported before 
midnight January 29, 1985 require a 
validated export license. 


Rulemaking Requirements 


1. The provisions of the 
Administrative Procedure Act requiring 
notice of proposed rulemaking, an 
opportunity for public participation, and 
a delay in effective date (5 U.S.C. 553) 
are inapplicable because this regulation 
involves a foreign affairs function of the 
United States. 

2. This rule contains a collection of 
information requirement under the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seg. The collection of this 
information has been approved by the 
Office of Management and Budget under 
control number 0625-0038. The reporting 
requirements contained in this rule do 
not increase the regulatory burden on 
exporters. 

3. Because a notice of proposed 
rulemaking is not being published for 
this rule, it is not a rule within the 
meaning of section 601(2) of the 
Regulatory Flexibility Act, 5 U.S.C. 
601(2) and is not subject to the 
requirements of that Act. Accordingly, 
no initial or final Regulatory Flexibility 
Analysis has been or will be prepared. 

4. Because this rule concerns a foreign 
affairs function of the United States, it is 
not a rule or regulation within the 
meaning of Section 1(a) of Executive 
Order 12291 and, accordingly, is not 
subject to the requirements of that 
Order. Accordingly, no preliminary or 
final Regulatory Impact Analysis has 
been or will be prepared. 

Therefore, this regulation is issued in 
final form. Although there is no formal 
comment period, public comments on 
this regulation are welcome on a 
continuing basis. 


List of Subjects in 15 CFR Parts 379, 386 
and 399 


Exports, science and technology. 


Accordingly, the Export 
Administration Regulations (15 CFR 
Parts 368-399) are amended as follows: 


PART 379—[ AMENDED] 


1. Section 379.4 is amended by 
revising paragraph (g) to read as 
follows: 


. 
§ 379.4 General License GTDR: Technical 
Data Under Restriction. 


* * * * * 


(g) Restrictions applicable to 
software. (1) All software not expressly 
subject to the licensing requirements 
imposed under the Commodity Control 
List (CCL) is subject to the provisions of 
Part 379. However, the definitions 
contained in § 379.1 (b) and (c) apply to 
all software. 

(2) All software exported under this 
General License GTDR requires a letter 
of assurance. However, no software or 
technical data may be exported or 
reexported under General License 
GTDR when such software or technical 
data are listed on the Commodity 
Control List (Supplement No. 1 to 
§ 339.1). See ECCNs 1091A, 1354A, 
1355A, 1527A, 1532A, 1566A and 1567A. 
In addition, exports of application 
software included in § 379.4 (c) and (d) 
require a validated license. 


* * © * * 


PART 386—[ AMENDED] 


2. Section 386.3(h)(2) is revised to read 
as follows: 


§ 386.3 Shipper’s Export Deciaration. 
(h) * ee 


(2) Exceptions. (i) For a shipment 
consisting of commodities and the 
containers therefor, where either the 
commodities only or the containers only 
require a validated license, both the 
commodities and the containers shall be 
entered on the same Declaration. 

(ii) For shipments consisting of 
computer software and the media on 
which the software is contained, where 
either the software only or the media 
only require a validated license, both 
the software and the media shall be 
entered on the same Declaration. 


* * * * * 


PART 399—[AMENDED] 


3. Section 399.1 is amended by adding 
a paragraph (n) reading as follows: 


§ 399.1 The Commodity Control List And 
How To Use It. 


* * 7 * * 


(n) All software not expressly subject 
to the licensing requirements imposed 
under the Commodity Control List is 
subject to the provisions of Part 379, 
“Technical Data.” However, the 
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definitions contained in § 379.1(b) and 
(c) apply to all software. (See § 379.4(g).): 


Note * * * 


4. Supplement No. 1 to § 399.1 (the 
Commodity Control List) is amended by 
revising in Commodity Group 5, 
Electronics and Precision Instruments, 
entry 1565A to read as follows: 


1565A Electronic computers, “related 
equipment”, equipment or systems 
containing electronic computers; and 
specially designed components and 
accessories for these electronic 
computers and “related equipment”. 


(For the export control status of “software,” 
see ECCN 1566A.) 


Controls for ECCN 1565A 


Unit: Report computers and peripherals 
in “number”; parts and accessories in “$ 
value.” 


Validated License Required: Country 
Groups QSTVWYZ. 


GLV $ Value Limit: $1,000 for Country 
Groups T & V, except $0 for the People’s 
Republic of China; $0 for all other 
destinations. 


Processing Code: CS; MT for 
microprocessor-based systems. 


Reason for Control: National security; 
foreign policy; nuclear non-proliferation. 


Special Licenses Available: None 
available for electronic computers 
exceeding a processing data rate of 20 
million bits per second, except as noted 
below. Electronic computers, analog or 
digital (including digital differential 
analyzers), are excluded from the 
Project License procedure. 

Note—Under the Distribution License 
procedure, electronic computers that do 
not exceed a processing data rate of 225 
million bits per second may be exported 
to approved consignees in destinations 
listed in Supp. No. 2 to Part 373. 
Electronic computers that do not exceed 
a processing data rate of 60 million bits 
per second may be exported under the 
Distribution License procedure to 
approved consignees in destinations 
listed in Supp. No. 3 to Part 373. Any 
device, apparatus or accessory that 
upgrades a computer within these limits 
may be exported under the Distribution 
License procedure. 

Note—Distribution Licenses are not 
valid for the export of any computers to 
ultimate consignees engaged directly or 
indirectly in any of the following 
activities— 

(a) Designing, developing or 
fabricating nuclear weapons or nuclear 
explosive devices; or devising, carrying 
out, or evaluating nuclear weapons tests 
or nuclear explosions; 
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(b) Designing, assisting in the design 
of, constructing, fabricating or operating 
facilities for the chemical processing of 
irradiated special nuclear material, for 
the production of heavy water, for the 
separation of isotopes of any source or 
special nuclear material, or specially 
designed for the fabrication of nuclear 
reactor fuel containing plutonium; 

(c) Designing, assisting in the design 
of, constructing, fabricating or furnishing 
equipment or components specially 
designed, modified or adapted for use in 
such facilities; or ; 

(d) Training personnel in any of the 
above activities. 

Special South Africa and Namibia 
Controls: Foreign policy export controls 
for ECCN 1565A apply only to computer 
equipment destined for the Department 
of Cooperation and Development, the 
Department of Internal Affairs, the 
Department of Community 
Development, the Department of Justice, 
the Department of Manpower 
Utilization, and administrative bodies of 
the “Homelands” that carry out similar 
functions in the Republic of South Africa 
and Namibia. Applications for validated 
licenses will generally be considered 
favorably on a case-by-case basis for 
the export of computers that would not 
be used to enforce the South African 
policy of apartheid. 

Nuclear Non-Proliferation Controls: The 
following equipment is subject to 
nuclear non-proliferation controls and 
requires a validated license for Country 
Groups QSTVWYZ and, in the case of 
(a)(1) through (4) below, to Canada: 

(a) Electronic computers intended for 
ultimate consignees engaged directly or 
indirectly in any of the following 
activities: 

(1) Designing, developing or 
fabricating nuclear weapons or nuclear 
explosive devices; or devising, carrying 
out, or evaluating nuclear weapons tests 
or nuclear explosions; 

(2) Designing, assisting in the design 
of, constructing, fabricating or operating 
facilities for the chemical processing of 
irradiated special nuclear material, for 
the production of heavy water, for the 
separation of isotopes of any source or 
special nuclear material, or specially 
designed for the fabrication of nuclear 
reactor fuel containing plutonium; 

(3) Designing, assisting in the design 
of, constructing, fabricating or furnishing 
equipment or components specially 
designed, modified or adapted for use in 
such facilities; or 

(4) Training personnel in any of the 
above activities; and 

(b) Advanced electronic digital 
computers with a processing data rate of 
20 million bits per second or more 


(including digital differential analyzers) 
except: 

(1) Electronic computers that do not 
exceed a processing data rate of 225 
million bits per second are not subject 
to nuclear non-proliferation controls for 
destinations listed in Supp. No. 2 to Part 
373 of the Export Administration 
Regulations unless the activities cited in 
(a) above are involved; or 

(2) Electronic computers that do not 
exceed a processing data rate of 60 
million bits per second are not subject 
to nuclear non-proliferation controls for 
destinations listed in Supp. Nos. 2 and 3 
to Part 373 of the Export Administration 
Regulations unless the activities cited in 
(a) above are involved. 

Note—Refer to § 376.10 of the 
Regulations for specific information 
required to be filed with applications for 
QWY destinations and the People’s 
Republic of China (PRC). For all 
destinations other than QWY countries 
or PRC, follow general application 
instructions and, in addition, indicate in 
the commodity description column on 
Forms ITA-622P and ITA-699P the 
“processing data rate.” Section 376.10 of 
the Regulations provides the formula for 
calculating that rate. 

Note—Certain digital computers and/ 
or devices and related peripherals may 
be exported or reexported under 
General License G-DEST to all 
destinations except those in Country 
Groups S & Z, subject to the provisions 
of § 376.10(a)(5) of the Regulations. 


Technical Notes: 


1. Electronic computers and “related 
equipment” are categorized as follows: 
“Analog computer”— 

Equipment that can, in the form of one 

or more continuous variables: 

(a) Accept data; 

(b) Process data; and 

(c) Provide output of data. 

“Digital computer’ — 

Equipment that can, in the form of one 

or more discrete variables: 

(a) Accept data; 

(b) Store data or instructions in fixed 

or alterable (writable) storage 

devices; 

(c) Process data by means of a stored 

sequence of instructions that is 

modifiable; and 

(d) Provide output of data. 

Note: Modifications of a stored 
sequence of instructions include 
replacement of fixed storage devices, 
but not a physical change in wiring or 
interconnections. 

“Hybrid: computer”— 

Equipment that can: 

(a) Accept data; 

(b) Process data, in both analog and 

digital representations; and 


(c) Provide output of data. 
“Related equipment”— 

Equipment “embedded” in, 

“incorporated” in, or “associated” 

with electronic computers, as follows: 

(a) Equipment for interconnecting 

“analog computers” with “digital 

computers”; 

(b) Equipment for interconnecting 

“digital computers”; 

(c) Equipment for interfacing 

electronic computers to “local area 

networks” or to “wide area 
networks”; 

(d) Communication control units; 

(e) Other input/output (I/O) control 

units; 

(f) Recording or reproducing 

equipment referred to ECCN 1565A by 

ECCN 1572A; 

(g) Displays; or 

(h) Other peripheral equipment. 

Note: “Related equipment” containing 
an “embedded” or “incorporated” 
electronic computer, but lacking “user- 
accessible programmability”, does not 
thereby fall within the definition of an 
electronic computer. 

2. This ECCN 1565A includes: 

(a) Assemblies, modules, or printed 
circuit boards with mounted 
components referred to ECCN 1565A by 
ECCN 1564A; 

(b) Assemblies of materials or thin 
film devices or devices containing them 
referred to ECCN 1565A by ECCN 
1588A; 

(c) Central processing unit—‘‘main 
storage” combinations; 

(d) Digital differential analyzers 
(incremental computers); and 

(e) Processors for stored program 
control. 

(For a complete list of definitions of 
terms used in this ECCN, see Advisory 
Note 16 below.) 


List of Electronic Computers and Reiated 
Equipment Controlled by ECCN 1565A: 

(a) “Analog computers” and “related 
equipment” therefor, designed or 
modified for use in airborne vehicles, 
missiles, or space vehicles and rated for 
continuous operation at temperatures 
from below 228 K (—45 °C) to above 328 
K (+55 °C); 

(b) Equipment or systems containing 
“analog computers” controlled by 
paragraph (a); 

(c) “Analog computers” and “related 
equipment” therefore, other than those 
controlled by paragraph (a), except 
those that neither: 

(1) Are capable of containing more 
than 20 summers, integrators, multipliers 
or function generators; nor 
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(2) Have facilities for readily varying 
the interconnections of such 
components; 

(da) “Hybrid computers” and ‘related 
equipment” therefor, with all the 
following characteristics: 

(1) The analog section is controlled by 
paragraph {c); 

(2) The digital section has an internal 
fixed or alterable storage of more than 
2,048 bit; and 

(3) Facilities are included for 
processing numerical data from the 
analog section in the digital section or 
vice versa; 

(e) “Digital computers” or controlled 
“analog computers” containing 
equipment for interconnecting “analog 
computers” with “digital computers”; 

(f) “Digital computers” and “related 
equipment” therefor, with any of the 
following characteristics: 

(1) Designed or modified for use in 
airborne vehicles, missiles, or space 
vehicles and rated for continuous 
operation at temperatures from below 
228 K (—45 °C) to above 328 K (+55 °C); 

(2) Designed or modified to limit 
electromagnetic radiation to levels much 
less than those required by government 
civil interference specifications; 

(3) Designed as ruggedized or 
radiation hardened equipment and 
capable of meeting military 
specifications for ruggedized or 
radiation hardened equipment; or 

(4) Modified for military use; 

(g) Equipment or systems containing 
“digital computers” controlled by 
paragraph (f); 

(h) “Digital computers” and “related 
equipment” therefore, other than those 
controlled by paragraph (e) or {f), even 
when “embedded” in, “incorporated” ‘in, 
or “associated” with equipment or 
systems: 

Note: The control status of these 
“digital computers” and “related 
equipment” therefor is governed by the 
appropriate ECCN, provided that: 

(a) They are “embedded” in other 
equipment or systems; 

(b) The other equipment or systems 
are described in other ECCNs of the 
Commodity Control List identified by 
the code letter “A”; and 

(c) The export of technical data for 
these “digital computers” and “related 
equipment” is subject to control under 
Part 379. 

(1) Including “digital computers” and 
“related equipment”, as follows: 

(i) Designed or modified for: 

Note: “Digital computers” and 
“related equipment” containing 
equipment, devices or logic control for 
the following functions are also 
included. : 

(A) “Signal processing”; 


(B) Image enhancement”; 

(C) “Local area networks”; 

Note: For the purpose of this sub- 
paragraph, data communication systems 
when located within a single piece of 
equipment are not considered to be 
designed or modified for “local area 
networks”. 

(D) “Muiti-data-stream processing”; 

Note: For the purpose of this sub- 
paragraph, “digital computers” and 
“related equipment” are not considered 
to be designed or modified for “multi- 
data-siream processing”, solely because 
they: 

(a) Utilize staged (pipelined) 
instruction interpretation for 
conventional single instruction—single 
data sequence processing: or 

(b) Have an arithmetic unit 
implemented with bit-slice micro- 
processor microcircuits. 

(E) Combined recognition, 
understanding and interpretation of 
image, continuous (connected) speech or 
connected word text other than “signal 
processing” or image enhancement” 
described in sub-paragraph (h)(1)fi){A) 
or {B); 

(F) “Real time processing” of sensor 
data: 

(1) Concerning events occurring 
outside the “computer using facility”; 
and 

(2) Provided by equipment controlled 
by ECCNs 1501, 1502, 1510 or 1518; 

Note: This does not include digital 
radar signal processing by equipment 
that is: 

(a) Controlled by ECCN 1501{c)(2){vi) 
only, for which the conditions of ECCN 
1501 apply; or 

{b) Freed from control by the two-year 
limit in ECCN 1501(c)(2)(vii). 

(G) Microprocessor or microcomputer 
development systems; 

Note: For microprocessor or 
microcomputer development systems, 
see ECCN 1529(b)(6)fii). 

(H) “Fault tolerance”; 

Note: For the purpose of this sub- 
paragraph, “digital computers” and 
“related equipment” are not considered 
to be designed or modified for “fault 
tolerance”, solely because they utilize: 

(a) Error detection or correction 
algorithms in “main storage”; 

(b) The interconnection of two “digital 
computers” so that, if the active central 
processing unit fails, an idling but 
mirroring central processing unit can 
continue the system's functioning; 

(c) The interconnection of two central 
processing units by data channels or by 
use of shared storage to permit one 
central processing unit to perform other 
work until the second central processing 
unit fails, at which time the first central 
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processing unit takes over in order to 
continue the system's functioning; or 

(d) The synchronization of two central 
processing units by “software” so that 
one central processing unit recognizes 
when the other central processing unit 
fails and recovers tasks from the failing 
unit. 

(I) Reserved: 

(J) “User-accessible 
microprogrammability”; 

Note: For the purpose of this sub- 
paragraph, “digital computers” and 
“related equipment” are not considered 
to be designed or modified for “user- 
accessible microprogrammability”, if 
this facility is limited to: 

(a) Loading, reloading or inserting of 
“microprograms” provided by the 
supplier; or 

(b) Simple loading of 
“microprograms”, which may or may 
not be provided by the supplier, but 
that are neither designed to be 
accessible to the user nor accompanied 
by training or “software” for user 
accessibility. 

(K) “Data (message) switching”; 

({L) “Stored program controlled circuit 
switching”; or 

(M) “Wide area networks”; 

(iii) Having the following 
characteristics: 

(A) Size, weight, power consumption 
and reliability or other characteristics 
(e.g.. bubble memory), that allow easy 
application in mobile tactical military 
systems; and 

(B) Ruggedized above the level 
required for a normal commercial 
(office) environment, but not 
necessarily up to levels specified in 
paragraph (f); 

(2) Except: 

(i) “Digital computers” or “related 
equipment” therefor, provided that: 

(A) They are “embedded” in other 
equipment or systems; 

(B) They are not the “principal 
element” of the other equipment or 
systems in which they are “embedded”; 

(C) The other equipment-or systems 
are not described by other ECCNs of 
the Commodity Control List identified 
by the code letter “A”, nor covered by 
the International Traffic in Arms 
Regulations, by 10'CFR 110 or by 10 
CFR 610; 

(D) The “total processing data rate” 
of any one “embedded” “digital 
computer” does not exceed 28 million 
bit per second; 

{E) The sum of the “total processing 
data rate” of each “embedded” “digital 
computer” does not exceed 50 million 
bit per second; and 
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(F) The “embedded” “digital 
computers” or “related equipment” 
therefor do not include: 

(2) Equipment or systems controlled 
by ECCN 1519(c) or by ECCN 1567; or 

(2) Equipment described in sub- 
paragraph (h)(1)(i) (A) to (M), other than 
for: 

(7) “Signal processing” or “image 
enhancement” when lacking “user- 
accessible programmability” and when 
“embedded” in medical imaging 
equipment; or 

(77) “Local area networks” 
implemented by using integral interfaces 
designed to meet ANSI/IEEE Std 488- 
1978 or IEC Publication 625-1; 

(7) “Digital computers” or “related 
equipment” therefor, provided that: 

(A) They are “incorporated” in other 
equipment or systems; 

(B) They are not the “principal 
element” of the other equipment or 
systems in which they are 
“incorporated”; 

(C) The other equipment or systems 
are not controlled by other ECCNs of the 
Commodity Control List identified by 
the code letter “A”, nor covered by the 
International Traffic in Arms 
Regulations, by 10 CFR 110 or by 10 CFR 
810; 

(D) The “total processing data rate” of 
any one “incorporated” “digital 
computer” does not exceed 5 million bit 
per second; 

(E) The “total internal storage 
available to the user” does not exceed 
4.9 million bit; and 

(F) The “incorporated” “digital 
computérs” or “related equipment” 
therefor do not include: 

(2) Controlled “related equipment”; 

(2) Equipment or systems controlled 
by ECCN 1519(c) or by ECCN 1567; 

(3) Equipment described in sub- 
paragraph (h)(1)(ii); or 

(4) Equipment described in sub- 
paragraph (h)(1)(i)(A) to (M), other than 
for: 

(‘) “Signal processing” or “image 
enhancement” when lacking “user- 
accessible programmability” and when 
“embedded” in medical imaging 
equipment; or 

(77) “Local area networks” 
implemented by using integral interfaces 
designed to meet ANSI/IEEE Std 488- 
1978 or IEC Publication 625-1; 

Note: “Digital computers” or “related 
equipment” “incorporated” in equipment 
exportable under the provisions of 
ECCNs 1501, 1502, 1510 or 1518, that are 
for internal functions that incidentially 
might be considered to be described by 
subparagraph (h)(1)(i)(F) are exportable 
as part of that equipment. “Digital 
computers” or “related equipment” for 
the “real-time processing” of the outputs 
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of the equipment controlled by ECCNs 
1501, 1502, 1510 or 1518 and for Air « 
Traffic Control systems are covered by 
this ECCN 1565. 

(iii) Reserved; 

(iv) “Digital computers” other than 
those described in sub-paragraph (h)(1), 
shipped as complete systems and having 
all the following characteristics: 

(A) Designed and announced by the 
manufacturer for identifiable civil use; 
(B) Not specially designed for any 

equipment controlled by any other 
ECCN of the Commodity Control List 
identified by the code letter “A”, by the 
International Traffic in Arms 
Regulations, by 10 CFR 110 or by 10 CFR 
810; 

(C) “Total processing data rate” not 
exceeding 2 million bit per second; 

(D) “Total internal storage available 
to the user” not exceeding 1.1 million 
bit; and 

(E) Not including any of the following: 

(2) A central processing unit 
implemented with more than one 
microprocessor or microcomputer 
microcircuit; 

Note: This limit does not include any 
dedicated microprocessor or 
microcomputer microcircuit used solely 
for display, keyboard or input/output 
control, or any bit-slice microprocessor 
microcircuit. 

(2) A microprocessor microcomputer 
microcircuit with: 

() A principal operand (data) word 
length of more than 8 bit; or 

(77) A typical ‘speed’-power 
dissipation product of less than: 

(A) 2 microjoules for microprocessor 
microcircuits; or 

(B) 1.2 microjoules for microcomputer 
microcircuits; 


Technical Note: ‘Speed’ is defined here 
as the time needed to fetch an operand 
C and another operand D, both from an 
external storage outside any work 
register, add these operands and put the 
result back in storage. (See ECCN 1564A 
for additional information on 
microprocessor microcircuits.) 

(3) Analog-to-digital or digital-to- 
analog converter microcircuits: 

(1) Exceeding the limits of ECCN 1568 
(k); and 

(7) Not for direct driven video 
monitors for normal commercial 
television; 

(4) Controlled “related equipment”; or 

(5) Equipment controlled by ECCN 
1519(c) or by ECCN 1567; 

(v) Peripheral equipment, as follows, 
that may contain “embedded” 
microprocessor microcircuits but lacks 
“user-accessible programmability”: 

(A) Card punches and readers; 

(B) Paper tape punches and readers; 





(C) Manually-operated keyboards and 
teletype devices; 

(D) Manually-operated graphic tablets 
not having more than 1024 resolvable 
points along any axis; 

(E) Impact printers; 

(F) Non-impact printers, not controlled 
by ECCN 1572 (b) or (c), that do not 
exceed: 

(2) 2,000 lines per minute; or 

(2) 300 characters per second; 

(G) Plotting equipment, not controlled 
by ECCN 1572 (b) or (c), producing a 
physical record by ink, photographic, 
thermal, or electrostatic techniques, that 
has: 

(2) A linear accuracy worse than or 
equal to +0.004%; and 

(2) An active plotting area less than or 
equal to 1,700 mm. (66.9 inch) by 1,300 
mm. (51.2 inch); 

(H) Digitizing equipment, generating 
rectilinear coordinate data by manual or 
semi-automatic tracing of physical 
records, that has: ~ 

(2) A linear accuracy worse than or 
equal to +0.004%; and 

(2) An active digitizing area less than 
or equal to 1,700 mm. (66.9 inch) by 1,300 
mm. (51.2 inch); 

(I) Reserved; 

(J) Optical mark recognition (OMR) 
equipment; 

(K) Optical character recognition 
(OCR) equipment that: 

(1) Does not contain “signal 
processing” or “image enhancement” 
equipment; and 

(2) Is only for: 

(1) Stylized OCR characters; 

(i) Other internationally standardized 
stylized character fonts; or 

(iii) Other characters limited to non- 
stylized or hand printed numerics and 
up to 10 hand printed alphabetic or 
other characters; 

(L) Cathode-ray tube displays for 
which circuitry and character- 
generation devices, external to the tube, 
limit the capabilities to: 

(1) Alpha-numeric characters in fixed 
formats; 

(2) Graphs composed only of the same 
basic elements as used for alpha- 
numeric character composition; or 

(3) Graphic displays for which the 
sequence of symbols and basic elements 
of symbols are fixed; 

(M) Cathode-ray tube graphic 
displays, not containing cathode-ray 
tubes controlled by ECCN 1541, limited 
as follows: 

(1) The “maximum bit transfer rate” 
from the electronic computer to the 
display does not exceed 9,600 bit per 
second; 

Note: Direct driven video monitors 
are excluded from this limitation. 
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(2) Not more than 1,024 resolvable 
elements along any axis; and 

(3) Not more than 16 shades of gray or 
color: 

(N) Cathode-ray tube graphic 
displays, not containing cathode-ray 
tubes controlled by ECCN 1541, 
provided that they are: 

(2) Part of industrial or medical 
equipment; and 

(2) Not specially designed for use with 
electronic computers; 

(O) Graphic displays specially 
designed for signature or security 
checking having an active display area 
not exceeding 150 sq. cm. (23.25 sq. 
inch); 

(P) Other displays, provided that: 

(2) Circuitry and character-generation 
devices, external to the display device 
(e.g., panel, tube) and the construction of 
the display device limit the capabilities 
to: 

(1) Alpha-numeric characters in fixed 
formats; 

(ii) Graphs composed only of the same 
basic elements as used for alpha- 
numeric character composition; or 

(iii) Graphic displays for which the 
sequence of symbols and basic elements 
of symbols are fixed; and 

(2) They are limited to: 

(4) A capability for displaying no more 
than 3 levels (off, intermediate, and full 
on); and 

(77) A minimum character height of not 
less than: 

(A) 5.5 mm. (0.22 inch) if the area is 
1,200 sq. cm. (186 sq. inch) or less; or 

(B) 20 mm. (0.79 inch) if the area is 
more than 1,200 sq. cm. (186 sq. inch); 
and 

(3) They do not have as an integral 
part of the display device: 

(4) Circuitry; or 

(17) Non-mechanical character- 
generation devices; 

(Q) Light gun devices or other manual 
graphic input devices that are: 

(7) Part of uncontrolled displays; and 

2) Limited to 1,024 resolvable 
elements along any axis; 

(R) Disk drives for non-rigid magnetic 
media (floppy disks) not exceeding: 

(2) A “gross capacity” of 17 million 
bit; 

(2) A “maximum bit transfer rate” of 
0.52 million bit per second; or 

(3) An “access rate” of 6 accesses per 
second; 

(S) Cassette/cartridge tape drives or 
magnetic tape drives not exceeding: 

(2) A “maximum bit packing density” 
of 63 bit per mm. (1,600 bit per inch) per 
track; 

(2) A “maximum bit transfer rate” of 
1.28 million bit per second; or 

(3) A maximum tape read/write speed 
of 254 cm. (100 inch) per second; or 


(T) Cassette/cartridge tape drives not 
exceeding: 

(2) A “maximum bit packing density” 
of 107 bit per mm. (2,700 bit per inch) per 
track; or 

(2) A “maximum bit transfer rate” of 
0.128 million bit per second; 

(vi) Input/output interface or control 
units, as follows, that may contain 
“embedded” microprocessor 
microcircuits but lack “user-accessible 
programmability”: 

(A) Designed for use with peripheral 
equipment free from control under sub- 
paragraph (h)(2)(v) above; or 

(B) Designed for use with digital 
recording or reproducing equipment 
specially designed to use magnetic card, 
tag, label or bank check recording 
media, free from control according to 
ECCN 1572{(a)(ii); 

(i) Reserved. 

Advisory Note 1: Reserved. 
Advisory Note 2: Reserved. 


Advisory Note 3: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China of 
“analog computers” and “related 
equipment” therefor controlled by 
paragraph (c), provided that: 

(a) The equipment is primarily used in 
non-strategic applications; 

(b) The equipment will be used 
primarily for the specific non-strategic 
application for which the export would 
be approved and: 

(1) The number, type, and 
characteristics of such equipment are 
reasonable for this application; and 

(2) The equipment will not be used for 
the design, development or production 
of equipment controlled by other ECCNs 
identified by the code letter “A”, by the 
International Traffic in Arms 
Regulations, by 10 CFR 110 or by 10 CFR 
810, especially for microelectronics 
production; 

(c) The “analog computers” use 
neither: 

(1) Optical computation devices; nor 

(2) Acoustic wave devices controlled 
by ECCN 1586, other than those 
exportable under the Advisory Note to 
ECCN 1586; 

(d) The analog computers are limited 
as follows: 

(1) The rated errors for summers, 
inverters and integrators are not less 
than: 

(i) Static : 0.01% 

(ii) Total at 1 kHz: 0.15% 

(2) The rated errors for multipliers are 
not less than: 

(i) Static : 0.025% 

(ii) Total at 1 kHz: 0.25% 

(3) The rated error for fixed function 
generators (log x and sine/cosine) is not 
less than: 
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Static 70.1% 

(4) No more than 350 operational 
amplifiers; and 

(5) No more than four integrator time 
scales switchable during one program. 


Technical Notes: 


(1) The percentage for Advisory Note 
3(d){1){i) applies to the actual output 
voltage; all the other percentages apply 
to full scale, that is, from maximum 
negative to maximum positive reference 
voltages. 

(2) Total errors at 1 kHz for Advisory 
Note 3(d)(1){ii) and 3(d)(2)(ii) are to be 
measured with those resistors 
incorporated in the inverter, summer or 
integrator that provide the least error. 

(3) Total error measurements include 
all errors of the unit resulting from, for 
example, tolerances of resistors and 
capacitors, tolerances of input and 
output impedances of amplifiers, the 
effect of loading, the effects of phase 
shift, and the generating of functions. 


Advisory Note 4: Reserved. 


Advisory Note 5: Licenses are likely to 
be approved for export to satisfactory 
end-users in County Groups QWY of 
“digital computers” and “related 
equipment” therefor, controlled by 
paragraph (h), provided that: 

(a) The “digital computers” and the 
“related equipment”: 

(1) Have been designed and 
announced by.a manufacturer for 
identifiable and dedicated medical 
applications; 

(2) Are substantially restricted to the 
area of medical applications by nature 
of design and performance; 

(3) Are the equipment necessary for 
the medical application; 

(4) Are exported as complete systems; 

(5) Will be located within one 
“computer using facility”; and 

(6) Do not include communication 
control units or “communication 
channels”; 

(b) Equipment for “signal processing”, 
“image enhancement”, or “multi-data- 
stream processing” is: 

(1) “embedded”; 

(2) Designed specially for 
reconstructive tomography; and 

(3) Does not have “user-accessible 
microprogrammability”; 

(c) The “total processing data rate” of 
any one “incorporated” “digital 
computer” does not exceed 15 million 
bit per second; and 

(d) The “digital computers” or 
“related equipment” therefor do not 
include: 

(1) Equipment controlled by ECCN 
1519(c) or ECCN 1567; or 
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(2) Equipment described in sub- 
paragraph (h)(1)(i)(C) and (h)(1)(i) (E) to 
(M). 


Advisory Note 6: Reserved. 


Advisory Note 7: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China of spare 
parts for exported electronic computers 
or “related equipment”, provided that: 

(a) The parts are: 

(1) “Related equipment” or specially 
designed components controlled by 
ECCN 1565; or 

(2) Equipment or components 
controlled by other ECCNs of the 
Commodity Control List; 

(b) The parts: 

(1) Are destined for controlled 
equipment authorized for export under 
an Advisory Note, or for uncontrolled 
equipment; 

(2) Are shipped in the minimum 
quantities necessary for the types and 
quantities of exported equipment being 
serviced; and 

(3) Do not upgrade the performance of 
the exported equipment beyond the 
level: 

(i) Specified in the relevant Advisory 
Note; or 

(ii) Specified as uncontrolled; 

(c) If the parts are ‘advanced 
technology parts’ and not eligible for 
export under an Advisory Note of 
another ECCN, the Western supplier's 
service organization must: 

(1) Replace the parts on a one-for-one 
exchange basis; 

(2) Take measures to obtain custody 
of the defective parts; and 

(3) If custody is not obtained, destroy 
the defective parts; 

Technical Note: For the purpose of this 
paragraph, ‘advanced technology parts’ 
are either: 

(a) Parts controlled by sub-paragraph 
(c)(2) of ECCN 1564; 

(b) Microprocessor, microcomputer, 
memory, programmed logic array or 
arithmetic logic unit microcircuits 
controlled by paragraph (d) of ECCN 
1564; 

(c) Magnetic tape heads, magnetic 
disk heads, magnetic drum heads, or 
non-exchangeable magnetic disk or 
drum recording media controlled by 
ECCN 1572; or 

(d) Acoustic wave devices controlled 
by ECCN 1586, other than those 
exportable under the Advisory Note to 
ECCN 1586. 

Advisory Note 8: Reserved. 

Advisory Note 9: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY of 
“digital computers” or “related 


equipment” therefor controlled by 
paragraph (h), provided that: 

(a) The “digital computers” or “related 
equipment” therefor: 

(1) Are not described in sub- 
paragraph (h)(1)(i)(D) to (M); 

(2) Are not used with “digital 
computers” produced in controlled 
areas; 

Note: This does not prohibit the 
exchange of data media. 

(3) Are exported as: 

(i) Complete systems; or 

(ii) Enhancements to a previously 
exported system provided that the 
enhanced system does not exceed the 
limits of paragraph (d) of this Advisory 
Note; 

(4) Have not been designed for any 
equipment: 

(i) Controlled by any other ECCN of 
the Commodity Control List identified 
by the code letter “A”; and 

(ii) Are not elegible for export under 
an applicable Advisory Note to such 
other ECCN; 

(5) Have been primarily designed and 
used for non-strategic applications; 

(6) Do not have any of the following 
characteristics: 

(i) They fall within the scope of both 
sub-paragraphs (h)(1)(ii)(A) and (B); or 

(ii) They fall within the scope of sub- 
paragraph (h)(1)(ii)(A) and are 
microprocessor based systems having a 
word length of more than 8 bit; or 

(iii) They are ruggedized above the 
level required for a normal commercial/ 
civil environment, but not necessarily up 
to the levels specified in paragraph (f) 
and are microprocessor based systems 
having a word length of more than 8 bit; 

Note: 8-bit word length systems with 
16-bit architecture are regarded as 8-bit 
systems for the purpose of this sub- 
paragraph. 

(7) The number, type and 
characteristics of the equipment are 
reasonable for the application; 

(8) The equipment is not destined for 
military end-use; 

(9) The equipment will not be used for 
the design, development, or production 
of controlled items, especially not in 
microelectronics; and 

(10) The equipment will be used 
primarily for the specific non-strategic 
application for which the export would 
be approved. 

(b) The “digital computers” and 
“related equipment” therefor do not 
exceed any of the following limits: 

(1) Central processing unit—‘‘main 
storage” combinations: 

(i) “Total processing data rate”—28 
million bit per second; 

(ii) “Total connected capacity” of 
“main storage’”—9.8 million bit; 


(iii) “Non-volatile storage” with “user 
accessible programmability”, including 
bubble memory—none; 

Note: Magnetic core “main storage” is 
not considered “non-volatile storage” 
for purposes of this sub-paragraph. 

{iv) Number of microprocessor 
microcircuits implementing the central 
processing unit—three; 

Note: This limit does not include any 
dedicated microprocessor or 
microcomputer microcircuit used solely 
for display, keyboard or input/output 
control, or any bit-slice microprocessor 
microcircuit. 

(2) Input/output control unit—drum, 
disk or cartridge type streamer tape 
drive combinations: 

(i) “Total transfer rate”"—11 million bit 
per second; 

(ii) “Total access.rate”—160 accesses 
per second; 

(iii) Total connected “net capacity”— 
2,600 million bit; 

(iv) “Maximum bit transfer rate” of 
any drum or disk drive—10.3 million bit 
per second; 

(v) Number of streamer tape drives— 
one, having a “maximum bit transfer 
rate” of 5.5 million bit per second; 

(vi) Number of independent drum or 
disk drives including the streamer tape 
drive—four; 

(vii) Exchangeable disk packs 
containing magnetic heads: 

(a) “Access rate of an independent 
seek mechanism"—20 accesses per 
second; 

(b) “Net capacity”—240 million bit; 

(3) Input/output control unit—bubble 
memory combinations: 

(i) For point of sale devices used by 
cashiers; 

Total connected “net capacity” —5.3 
million bit; 

(ii) For “digital computers” and 
“related equipment” other than those in 
(i) above: 

Total connected “net capacity” —2.1 
million bit; 

(4) Input/output control unit— 
magnetic tape drive combinations: 

(i) “Total transfer rate’—3.2 million 
bit per second; 

(ii) Number of magnetic tape drives— 
twelve; 

(iii) “Maximum bit transfer rate” of 
any magnetic tape drive—1.6 million bit 
per second; 

(iv) “Maximum bit packing density”— 
63 bit per mm. (1,600 bit per inch) per 
track; 

(v) Maximum tape read/write speed— 
317.5 cm. (125 inch) per second; 

(5) Communication control unit— 
“communication channel” combinations: 
(i) “Total data signalling rate” of all 
“communication channels” terminating 
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remote from the “computer using 
facility” —9,600 bit per second; 

(ii) Maximum “data signalling rate” of 
any “communication channel”—4,800 bit 
per second; 

(iii) Number of “communication 
channels” not dedicated full time to the 
given application—two, provided that 
they: 

(A) Have telex interfaces for services 
conforming to CCITT recommendations 
F60 to 79; 

(B) Are connected to the public 
switched network; and 

(C) Have a “data signalling rate” not 
exceeding 300 bit per second at the 
interface between the “digital computer” 
and the telex communication control 
unit; 

(iv) “Communication channels” 
terminating within the “computer using 
facility” that utilize or are connected to 
a common Carrier communication 
facility or to an internal PABX other 
than that identified in (iii) above—none; 

(6) Input/output or communication 
control unit—directly connected data 
channel combinations: 

(i) “Total transfer rate”—1.6 million 
bit per second; 

(ii) “Transfer rate of any data 
channel”—1.6 million bit per second; 

(iii) Terminations of such 
combinations or any extensions thereto 
outside the “computer using facility" — 
none; 

(7) Communication control unit— 
“local area network” combinations: 

(i) “Total data signalling rate” on the 
common transmission medium—10 
million bit per second; 

(ii) Maximum “data signalling rate” of 
any “communication channel"—1.6 
million bit per second; 

(iii) Packet switching protocol levels— 
those limits specified in: 

(A) ISO/DIS7498, Data Processing— 
Open System Interconnection, Basic 
Reference Model, February 4, 1982, 
Layer 2; 

(B) CCITT X.25, Volume VIII— 
Fascicle VIII.2, Vilth Plenary Assembly, 
10-21 November 1980, Level 2, (pages 
104 to 120); or 

(C) Draft IEEE 802.2, Logical Link 
Control, Draft D, November 1982; 

(iv) Inter-network gateways—none; 

(v) Maximum number of “data 
devices” —24; 

(vi) Terminations of such 
combinations or any extensions thereto 
outside the “computer using facility”"— 
none; 

(vii) All “digital computers” connected 
to a “local area network” will be 
considered to be a single system sharing 
“main storage” (for purposes of 
computing the Advisory Note 9 
parameters). 


Note: If the “total data signalling rate” 
on the common transmission medium 
does not exceed 1.6 million bit per 
second, this subparagraph will not 
apply. 

(8) “Other peripheral devices”: 

(i) Maximum bit transfer rate of any 

“terminal device” located remote from 
the “computer using facility” —9,600 bit 
per second; 

(ii) Displays or graphic input devices: 

Resolvable elements along any axis— 
1024, and shades of gray or color—32; 

(9) Other limits on equipment: 

(i) “Signal processing” or “image 
enhancement” equipment: 

“Equivalent multiply rate’—100,000 
operations per second; 

(ii) Analog-to-digital or digital-to- 
analog converter microcircuits 
exceeding the limits of ECCN 1568(k) 
(not including those converter 
microcircuits that are “embedded” in 
equipment otherwise exportable, are for 
the internal functions of such equipment, 
and are exporied as part of that 
equipment)—none; 

(iii) Equipment described in Advisory 
Note 9(b) (1) to (5) above (including 
interface equipment and terminating 
modems of all “communication 
channels”) located outside the 
“computer operating area”—none; 

(c) Exports of “digital computers” or 
“related equipment” therefor covered by 
this Advisory Note 9 shall be subject to 
the following restrictions: 

(1) Reserved; 

(2) When the parameters of the 
equipment do not exceed: 

(i) “Total processing data rate”’—5 
million bit per second; 

(ii) “Total connected capacity” of 
“main storage’—4.9 million bit; and 

(iii) “Maximum bit transfer rate” of 
any drum or disk drive—5.5 million bit 
per second; 

Then there are no quantity limitations 
on the export of equipment per 
transaction; 

(3) When the parameters of any 
equipment involved in one transaction 
exceed any limit of paragraph (2) above, 
but the following parameters are not 
exceeded: 

(i) “Total processing data rate”—15 
million bit per second; and 

(ii) Number of independent drum or 
disk drives including the streamer tape 
drive—four, of which not more than two 
drum or disk drives have a “maximum 
bit transfer rate” exceeding 5.5 million 
bit per second; 

Then the “cumulative total processing 
data rate” must not exceed 100 million 
bit per second; 

(4) When the following parameter of 
any equipment involved in one 
transaction exceeds: 


(i) “Total processing data rate”—15 
million bit per second; 

Then the “cumulative total processing 
data rate” must not exceed 38 million bit 
per second. 

Advisory Note 10: Reserved. 

Advisory Note 11: Reserved. 

Advisory Note 12: Licenses will receive 
favorable consideration for export to 
satisfactory end-users in Country 
Groups QWY of “digital computers” or 
“related equipment” therefor controlled 
by paragraph (h), provided that: 

(a) The “digital computers” or “related 
equipment” therefor: 

(1) Are not described in sub- 
paragraphs (h)(1)(i) (D) to (M); 

(2) Are not used with “digital 
computers” produced in controlled 
areas; 

Note: This does not preclude the 
exchange of data media. 

(3) Are exported as: 

(i) Complete systems; or 

(ii) Enhancements to a previously 
exported system provided that the 
enhanced system does not exceed the 
limits of paragraph (b) of this Advisory 
Note; 

(4) Have not been designed for any 
equipment: 

(i) Controlled by another ECCN of the 
Commodity Control List identified by 
the code letter “A”; and 

(ii) Are not eligible for export under 
an applicable Advisory Note to such 
other ECCN; 

(5) Have been primarily designed and 
used for non-strategic applications; and 
(6) Do not have any of the following 

characteristics: 

(i) They fall within-the scope of both 
sub-paragraphs (h)(1)(ii) (A) and (B); or 

(ii) They fall within the scope of sub- 
paragraph (h)(1){ii)(A) and are 
microprocessor based systems having a 
word length of more than 16 bit; or 

(iii) They are ruggedized above the 
level required for a normal commercia!/ 
civil environment, but not necessarily up 
to the levels specified in paragraph (f) 
and are microprocessor based systems 
having a word length of more than 16 
bit; 

Note: 16-bit word length systems with 
a 32-bit architecture are regarded as 16- 
bit systems for the purpose of this sub- 
paragraph. 

(b) The “digital computers” and 
“related equipment” therefor do not 
exceed any of the following limits: 

(1) Central processing unit—“main 
storage” combinations: 

(i) “Total processing data rate’—48 
million bit per second; 

(ii) “Total connected capacity” of 
“main storage”—25.2 million bit; 
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(iii) “Non-volatile storage” with “user 
accessible programmability”, including 
bubble memory—none; 

Note: Magnetic core “main storage” is 
not considered “non-volatile storage” 
for purposes of this sub-paragraph. 

(iv) “Virtual storage” capability—512 
M Byte; 

(2) Input/output control unit—drum, 
disk or cartridge type streamer tape 
drive combinations: 

(i) “Total transfer rate’—15 million bit 
per second; 

(ii) “Total access rate’”—320 access 
per second; 

(iii) Total connected “net capacity"— 
7,000 million bit; 

(iv) “Maximum bit transfer rate” of 
any drum or disk drive—10.3 million bit 
per second; 

(v) Number of streamer tape drives— 
one, having a “maximum bit transfer 
rate” of 7.5 million bit per second; 

(vi) Number of drum or disk drives 
exceeding a “maximum bit transfer 
rate” of 7.5 million bit per second—four; 

(vii) Exchangeable disk-packs 
containing magnetic heads: 

(A) “Access rate” of an independent 
seek mechanism—29 accesses per 
second; 

(B} “Net capacity”"—640 million bit; 

(3) Input/output control unit—bubble 
memory combinations: 

(i) For point of sale devices used by 
cashiers: 

Total connected “net capacity” —5.3 
million bit; 

(ii) For “digital computers” and 
“related equipment” other than those in 
(i) above: 

Total connected “net capacity” —2.1 
million bit; 

(4) Input/output control unit— 
magnetic tape drive combinations: 

(i) “Total transfer rate”—5.2 million 
bit per second; 

(ii) Number of magnetic tape drives— 
twelve; 

{iii} “Maximum bit transfer rate” of 
any magnetic tape drive—2.6 million bit 
per second; 

(iv) “Maximum bit packing density”— 
63 bit per mm. (1,600 bit per inch) per 
track; 

(v) Maximum tape read/write speed— 
508 cm. (200 inch) per second; 

(5} Communication control unit— 
“communication channel” combinations: 
(i) “Total data signalling rate” of all 
“communication channels” terminating 
remote from the “computer using 
facility” —19,200 bit per second; 

(ii) Maximum “data signalling rate” of 
any “communication channel”—9,600 bit 
per second; 

(iii) Number of “communication 
channels” not dedicated full time to the 


given application—four, provided that 
they: 

(A) Have telex interfaces for services 
conforming to CCITT Recommendations 
F60 to 79; 

(B) Are connected to the public 
switched network; and 

(C) Have a “data signalling rate” not 
exceeding 300 bit per second at the 
interface between the “digital computer” 
and the telex communication control 
unit; 

(iv) “Communication channe!s” 
terminating within the “computer using 
facility", that utilize or are connected to 
a common carrier communication 
facility or to an internal PABX other 
than that identified in (iii) above—none; 

(6) Input/output or communication 
control unit—directly connected data 
channel combinations: 

(i) “Total transfer rate”—3.6 million 
bit per second; 

(ii) “Transfer rate of any data 
channel”—1.6 million bit per second; 

(iii) Terminations of such 
combinations or of any extensions 
thereto outside the “computer using 
facility”—none; 

(7) Communication control unit— 
“local area network” combinations: 

(i) “Total data signalling rate” on the 
common transmission medium—10 
million bit per second; 

(ii) Maximum “data signalling rate” of 
any “communication channel"—1.6 
million bit per second; 

(iii) Packet switching protocol levels— 
those limits specified in: 

(A) ISO/DIS7498, Data Processing— 
Open System Interconnection, Basic 
Reference Model, February 4, 1982, 
Layer 2; 

(B} CCIT TX.25, Volume VHI— 
Fascicle VIII.2, VIIth Plenary Assembly, 
10-21 November 1980, Level 2, (pages 
104 to 120); or 

(C) Draft IEEE 802.2, Logical Link 
Control, Draft D, November 1982; 

(iv) Inter-network gateways—none; 

(v} Maximum number of “data 
devices” —48; 

(vi) Terminations of such 
combinations or any extensions thereto 
outside the “computer using facility” — 
none; 

(vii) All “digital computers” connected 
to a “local area network” will be 
considered to be a single system sharing 
“main storage” (for purposes of 
computing the Advisory Note 12 
parameters). 

Note: If the “total data signalling rate” 
on the common transmission medium 
does not exceed 1.6 million bit per 
second, this sub-paragraph will not 
apply. 

(8) “Other peripheral devices”: 
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(i) Maximum bit transfer rate of any 
“terminal device” located remote from 
the “computer using facility” —9,600 bit 
per second; 

(ii) Displays or graphic input devices: 

(A) Resolvable elemenis along any 
axis—512, and shades of gray or color— 
256; or 

(B) Resolvable elements along any 
axis—900, and shades of gray or color— 
64; or 

(C) Resolvable elements along any 
axis—512, and shades of gray or color— 
256; or 

(B) Resolvable elements along any 
axis—1,024, and shades of gray or 
color—32; ’ 

(9) Other limits on equipment: 

(i) “Signal processing” or “image 
enhancement” equipment: 

(A) “Equivalent multiply rate”"— 
800,000 operations per second; 

(B) Output—8 million image elements 
per second; 

(ii) Equipment described in Advisory 
Note 12{b) (1) to (5) (including interface 
equipment and terminating modems of 
all “communication channels”) located 
outside the “computer operating area”— 
none; 

(c) Exports of “digital computers” or 
“related equipment” therefor covered by 
this Advisory Note 12 shall be subject to 
the following restrictions: 

(1) In all cases: 

(i) A responsible representative of the 
end-user(s} or the importing agency must 
submit a signed statement describing the 
end-use and certifying that: 

(A) Reserved; 

(B) Responsible Western 
representatives of the supplier will: 

(1} Have the right of access to the 
“computer using facility” and all 
equipment, wherever located, during 
normal working hours and at any other 
time the equipment is operating; and 

(2) Be furnished information 
demonstrating continued authorized 
application of the equipment; and 

(C) These Western representatives 
will be notified of any significant change 
of application or of other facts, on which 
the license was based; 

(ii) A full description must be 
provided of: 

(A) The equipment; and 

(B) Its intended application and work 
load; and 

(iit) A complete identification of all 
end-users and their activities must be 
provided; 

(2) There is no visitation requirement 
when the parameters of the equipment 
do not exceed: 

(i) “Total processing data rate” —28 
million bit per second; and 














(ii) “Total connected capacity” of 
“main storage”—9.8 million bit; 

(3) When the parameters of the 
equipment exceed either limit of (2) 
above, but the following parameters are 
not exceeded: 

(i) “Total processing data rate’—40 
million bit per second; and 

(ii) “Total connected capacity” of 
“main storage”—19.6 million bit; 

Then the supplier will: 

(i) Have a responsible Western 
representative visit and inspect the 
“computer using facility” and all 
equipment, wherever located, at least 
quarterly for three years; and 

(ii) Report periodically to OEA 
whether the “digital computers” and 
“related equipment” therefor are still 
being used for the approved purposes at 
the authorized location; 

(4) When the parameters of the 
equipment exceed either limit of (3) 
above, then the supplier will: 

(i) Have a responsible Western 
representative visit and inspect the 
“computer using facility” and all 
equipment, wherever located, at least 
monthly for two years and thereafter 
quarterly for four years; and 

(ii) Report periodically to OEA 
whether the “digital computers” and 
“related equipment” therefor are still 
being used for the approved purposes at 
the authorized location. 

Note: The visitation requirements of 
sub-paragraphs (c)(3) and (c)(4) above 
will be waived for remote “terminal 
devices” if they consist only of 
peripheral equipment freed from control 
by sub-paragraph (h)(2)(v) above. 
Advisory Note 13: Reserved. 

Advisory Note 14: Reserved. 
Advisory Note 15: Reserved. 
Advisory Note 16: The following are 
definitions of terms used in ECCN 
1565A: 


“access rate” — 
(a) Of an input/output control unit— 
drum or disk drive combination 

Either the “access rate” of an input/ 

output control unit (R,,) or the sum of 

the individual “access rates” of all 

independent seek mechanisms (R,s), 

whichever is smaller. 

Thus: Rzg=min (R,,; SUM R,,) 

(b) Of an input/output control unit 
(Rac)— 

(1) With rotational position sensing 
(rps), the sum of the individual “access 
rates” of all independent seek 
mechanisms (R,,) connected to the 
control unit. 

Thus: R,-=SUM R,, (with rps); or 
(2) Without rotational position sensing 

(rps), the number (C) of independent 
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read/write channels connected to the 
control unit divided by the least ‘latency 
time’ (tymin) Of any connected 
independent seek mechanism. 

Thus: 


R,.= ets (without rps) 


timin 


(c) Of a seek mechanism (R,;)— 

The reciprocal of the ‘average access 
time’ (t,,) of the seek mechanism. 
Thus: 


‘Average access time’ of a seek 
mechanism (t,.)— 
The sum of the ‘average seek time’ 
(t,.) and the ‘latency time, (t:). 
Thus: t,,=tsat th 
‘Average seek time‘ (t,.)— 
The sum of the ‘maximum seek time’ 
(tsmax) and twice the ‘minimum seek 
time’ (t.min), divided by three. 
Thus: t,,=smax+2 temin 
‘Maximum seek time’ (tsmax}— 
(1) For fixed head devices, it is zero; 
or 
(2) For moving head or moving media 
devices, the rated time to move between 
the two mosi widely separated tracks. 
‘Minimum seek time’ (tmin}— 
(1) For fixed head devices, it is zero; 
or 
(2) For moving head or moving media 
devices, the rated time to move from one 
track to an adjacent track. 
‘Latency time’ (ti)— 
The rotational period divided by twice 
the number of independent read/write 
heads per track. 
“Analog computer” — 
Equipment that can, in the form of one 
or more continuous variables: 
(a) Accept data; 
(b) Process data; and 
(c) Provide output of data. 
“Associated” with equipment or 
systems— 
(a) Can feasibly be either: 
(1) Removed from such equipment or 
systems; or 
(2) Used for other purposes; and 
(b) Is not essential to the operation of 
such equipment or systems. 
“Communication channel”"— 
The transmission path or circuit 
including the terminating transmission 
and receiving equipment (modems) for 
transferring digital information 
between distant locations. 
“Computer operating area” — 
The immediate contiguous and 
accessible area around the electronic 
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computer, where the normal 
operating, support and service 
functions take place. 

“Computer using facility”— 

The end-user’s contiguous and 

accessible facilities: 

(a) Housing the “computer operating 
area” and those end-user functions that 
are being supported by the stated 
application of the electronic computer 
and its “related equipment”; and 

(b) Not extending beyond 1,500 meters* 
in any direction from the center of the 
“computer operating area”. 

“Cumulative total processing data 
rate”"— 

The sum of all “total processing data 

rates” in a given transaction. 
“Data device”— 

Equipment capable of transmitting or 

receiving sequences of digital 

information. 
“Data (message) switching”— 

The technique, including but not 

limited to store-and-forward or packet 

switching, for: 

(a) Accepting data groups (including 
message, packets, or other digital or 
telegraphic information groups that are 
transmitted as a composite whole); 

(b) Storing (buffering) data groups as 
necessary; 

(c) Processing part or all of the data 
groups, as necessary, for the purpose of: 

(1) Control (routing, priority, 
formatting, code conversion, error 
control, retransmission or journaling); 

(2) Transmission; or 

(3) Multiplexing; and 

(d) Retransmitting (processed) data 
groups when transmission or receiving 
facilities are available. 

“Data signalling rate”"— 

The rate as defined in ITU 

Recommendation 53-36, taking into 

account that, for non-binary 

modulation, baud and bit per second 
are not equal. 

Binary digits for coding, checking, and 

synchronization function are included. 

Note: It is the maximum one-way rate, 
i.e., the maximum rate in either 
transmission or reception. 

“Digital computer”"— 

Equipment that can, in the form of one 

or more discrete variables: 

(a) Accept data; 

(b) Store data or instructions in fixed 
or alterable (writable) storage devices; 

(c) Process data by means of a stored 
sequence of instructions that is 
modifiable; and 

(d) Provide output of data. 

Note: Modifications of a stored 
sequence of instructions include 
replacement of fixed storage devices, 
but not a physical change in wiring or 
interconnections. 
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“Embedded” in equipment or systems— 

Can feasibly be neither: 

(a) Removed from such equipment or 
systems; nor 

(b) Used for other purposes. 

Note: When applied to “digital 
computers”, “embedded” means that a 
“digital computer”: 

1. Cannot be removed from the 
equipment (or system) without rendering 
both “digital computer” and equipment 
(or system) inoperable, and without 
causing damage to the “digital 
computer” that would require 
substantial rework before the ‘digital 
computer” could be used for any other 
purpose, and 

2. Is appropriate for the equipment (or 
system) it is “embedded” in, and of the 
same type as would be used in that 
equipment (or system) when supplied to 
general users in Western countries. 
“Equivalent multiply rate”’— 

The maximally achievable number of 

multiplication operations that can be 

performed per second considering 
that, in the case of simultaneous 
multiplication operations, all 
multiplication rates have to be 
summed in order to arrive at the 

“equivalent multiply rate”: 

(a) Assuming 

(1} Optimal operand locations in the 
“most immediate storage”; and 

(2) Operand lengths at least 16 bit, or 
more if this allows for faster operation; 
and 

(b) Neglecting 

(1) Set-up operations; 

(2) Pipeline filling operations; 

(3) Initialization; 

(4) Interrupts; and 

(5) Data reordering times. 

Note: Simultaneous multiplication 
operations can occur because of: 

(a) Multiple arithmetic units for 
operations such as complex 
multipiication, convolution or recursive 
filtering; 

(b) Parallel pipelining; 

(c) More than one arithmetic unit in 
one data processing unit; or 

(d) More than one data processing 
unit in one system. 


“Fault tolerance” — 
The capability to perform correctly 
without human intervention after 
failure of any ‘assembly’, so that there 
is no single point in the system the 
failure of which could cause 
catastrophic failure of the system's 
functioning. 

‘Assembly’— 
A number of components (7.e., circuit 
elements, discrete components, 
microcircuits) connected together to 
perform a specific function or 
functions, replaceable as an entity 


(and normally capable of being 

disassembled). 
“Firmware”— 

See “microprogram”’. 
“Gross capacity”— 

The product of: 

(a) The maximum number of binary 
digit (bit} positions per unformatted 
track; and 

(b) The total number of tracks 
including spare tracks and tracks not 
accessible to the user. 


“Hybrid computer’ — 
Equipment that can: 
(a) Accept data; 
(b) Process data, in both analog and 
digital representations; and 
(c) Provide output of data. 
“Image digitizer” — 
A device for directly converting an 
analog representation of an image into 
a digital representation. 
“Image enhancement” — 
The processing of externally derived 
information-bearing images by 
algorithms such as time compression, 
filtering, extraction, selection, 
correlation, convolution or 
transformations between domains 
(e.g., Fast Fourier Transform or Walsh 
transform). This does not include 
algorithms using only linear or 
rotational transformation of a single 
image, such as translation, feature 
extraction, registration or false 
coloration. 
“Incorporated” in equipment or 
systems— 
(a) Can feasibly be either: 
(1) Removed from such equipment or 
systems; or 
(2) Used for other purposes; and 
(b) Is essential to the operation of 
such equipment or systems. 
“Local area network”— 
A data communication system that: 
(a) Allows an arbitrary number of 
independent “data devices” to 
communicate directly with each other; 
and 
(b) Is confined to a geographical area 
of moderate size (e.g., office building, 
plant, campus, warehouse). 
“Main storage” — 
The primary storage for data or 
instructions for rapid access by a 
central processing unit. It consists of 
the internal storage of a “digital 
computer” and any hierarchical 
extension thereto, such as cache 
storage or non-sequentially accessed 
extended storage. 
“Maximum bit packing density"— 
The density of recording specified in 
accordance with the appropriate 
ANSI or ISO Standard (e.g., ANSI 
X3.14-1979, ISO 1862-1975; ANSI 
X3.22-1973, ISO 1873-1976; ANSI 
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X3.39-1973, ISO 3788-1976; ANSI 

X3.48-1977, ISO 3407-1976; ANSI 

X3.56-1977, ISO 4057-1979; ANSI 

X3.54-1976). 

“Maximum bit transfer rate”— 

(a) Of a drum or disk drive (Rramax) is 
the product of: 

(1) The maximum number of binary 
digit (bit) positions per unformatted 
track; and 

(2) The number of tracks that 
simultaneously can be read or written; 

Divided by the rotational period; 

(b) Of a magnetic tape drive (Ritmax), is 
the product of: 

(1) The “maximum bit packing 
density”; 

(2) The number of data bits per 
character (ANSI) or per row (ISO); and 
(3) The maximum tape read/write 

speed. 
“Microprogram”— 

A sequence of elementary 

instructions, maintained in a special 

storage, the execution of which is 
initiated by the introduction of its 
reference instruction into an 
instruction register. 

“Most immediate storage” — 

The portion of the “main storage” 

most directly accessible by the central 

processing unit: 

(a) For single level “main storage”, 
this is the internal storage; or 

(b) For hierarchical “main storage”, 
this is: 

(1) The cache storage: 

(2) The instruction stack; or 

(3) The data stack. 
“Multi-data-stream processing” — 

The “microprogram” or equipment 

architecture technique that permits 

processing two or more data 
sequences under the control of one or 
more instruction sequences by means 
such as: 

(a) Parallel processing; or 

(b) Structured arrays of processing 
elements. 

“Net capacity”"— 

Of a drum, disk or cartridge type 

streamer tape drive, or a bubble 

memory: 

The total capacity designed to be 
accessible to the “digital computer” 
excluding error control bits. 
“Non-volatile storage” — 

A storage device the contents of 

which are not lost when power is 

removed. 
“Other peripheral device” — 
A “data device” that is: 

(a) Peripheral to a central processing 
unit—‘‘main storage” combination; and 

(b) Not an input/output control unit— 
drum, disk or magnetic tape drive or 
bubble memory combination. 
“Principal element”— 








A “digital computer” or “related 

equipment” that is: 

(a) Either “embedded” or 
“incorporated” in another equipment or 
system; and 

(b) In replacement value more than 
35% of the replacement value of the total 
equipment or system, /.e., including the 
“digital computer” or “related 
equipment”. 

“Program” — 

A sequence of instructions to carry 

out a process in, or convertible into, a 

form executable by an electronic 

computer. 
_“Real time processing”— 

Processing of data by an electronic 

computer in response to an external 

event according to time requirements 

imposed by the external event. 
“Related equipment”— 

Equipment “embedded” in, 

“incorporated” in, or “associated” 


with electronic computers, as follows: + 


(a) Equipment for interconnecting 
“analog computers” with “digital 
computers”; 

(b) Equipment for interconnecting 
“digital computers”; 

(c) Equipment for interfacing 
electronic computers to “local area 
networks” or to “wide area networks”; 

(d) Communication control units; 

(e) Other input/output (I/O} control 
units; 

(f) Recording or reproducing 
equipment referred to ECCN 1565 by 
ECCN 1572; 

(g) Displays; or 

(h) Other peripheral equipment. 

Note: “Related equipment” that 
contains an “embedded” or 
“incorporated” electronic computer, but 
lacks “user-accessible 
programmability”, does not thereby fall 
within the definition of an electronic 
computer. 

“Signal processing”— 

The processing of externally derived 

information-bearing signals by 

algorithms such as time compression, 
filtering, extraction, selection, 
correlation, convolution or 
transformations between domains 

(e.g. Fast Fourier Transform or Walsh 

Transform). 

“Software” — 

A collection of one or more 

“programs” or “microprograms” fixed 

in any tangible medium of expression. 
“Stored program controlled circuit 
switching”— 

The technique for establishing, on 

demand and until released, a direct 
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(space division switching) or logical 
(time division switching) connection 
between circuits based on switching 
control information derived from any 
source or circuit.and processed 
according to the stored program by 
one or more electronic computers. 


“Terminal device”’— 

A “data device” that: 

(a) Does not include process control 
sensing and actuating devices; and 

(b) Is capable of: 

(1) Accepting or producing a physical 
record; 

(2) Accepting a manual input; or 

(3) Producing a visual output. 

Note: Normal groupings of such 
equipment (e.g., a combination of paper 
tape punch/reader and printer), 
connected to a single data channel or 
“communication channel”, shall be 
considered as a single “terminal 
device”. 

“Total access rate” (Ratot}— 

The sum of the individual “access 

rates” of all input/output control 

unit—drum or disk drive combinations 

(Raa) provided with the system that 

can be sustained simultaneously 

assuming the configuration of 
equipment that would maximize this 

“total access rate”. 

Thus: Rator-=SUM Rea 
“Total connected capacity”— 

The storage capacity excluding error 

control bits, word marker bits, and 

flag bits. 
“Total data signalling rate"— 

The sum of the individual “data 

signalling rates” of all 

“communication channels” that: 

(a) Have been provided with the 
system; and 

(b) Can be sustained simultaneously 
assuming the configuration of the 
equipment that would maximize this 
sum of rates. 

“Total internal storage available to the 
user’ — 

The sum of the individual capacities 

of all internal user-alterable or user- 

replaceable storage devices that may 


e: 

(a) Included in the equipment at the 
same time; and 

(b) Used to store “software” 
instructions or data. 

“Total processing data rate”’— 

(a) Of a single central processing unit, 
is its ‘processing data rate’; 

(b) Of multiple central processing 
units that do not share direct access to a 
common “main storage”, is: The 
individual “processing data rate” of 
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each central processing unit, i.e., each 
unit is separately treated as a single 
central processing unit as in (a) above; 
or 

(c) Of multiple central processing 
units that partially or fully share direct 
access to a common “main storage” at 
any level is the sum of: 

(1) The highest of the individual 
‘processing data rates’ of all central 
processing units; and 

(2) 0.75 times the ‘processing data 
rate’ of each remaining central 
processing unit, sharing the same “main 
storage”; 
assuming the configuration of equipment 
that would maximize this sum of rates. 


‘Processing Uata rate’— 

The maximum of either: 

(a) The ‘floating point processing data 
rate’ (R,); or 

(b) The ‘fixed point processing data 
rate’ (R,). 

Note: The ‘processing data rate’ of a 
central processing unit implemented 
with two or more microprocessor 
microcircuits, not including any 
dedicated microprocessor microcircuit 
used solely for display, keyboard or 
input/output control, is the sum of the 
individual ‘processing data rates’ of all 
these microprocessor microcircuits. 
‘Floating point processing data rate’ 
(RjJ— 

The sum of: 

(1) 0.85 times the ‘number of bits in a 
fixed point instruction’ (n,,) or 0.85 times 
the ‘number of bits in a floating point 
instruction’ (n,), if no fixed point 
instructions are implemented; 

(2) 0.15 times the ‘number of bits in a 
floating point instruction’ (ni); 

(3) 0.40 times the ‘number of bits in a 
fixed point operand’ (n,,) or 0.40 times 
the ‘number of bits in a floating point 
operand’ (n,,), if no fixed point 
instructions are implemented; and 

(4) 0.15 times the ‘number of bits in a 
floating point operand’ (n,,); 

Divided by the sum of: 

(1) 0.85 times the ‘execution time’ for a 
fixed point addition (t,,) or for a floating 
point addition (t,,), if no fixed point 
instructions are implemented; 

(2) 0.09 times the ‘execution time’ for a 
floating point addition (t,,); and 

(3) 0.06 times the ‘execution time’ for a 
floating point multiplication (tm) or for 
the fastest available subroutine (tnsu») to 
simulate a floating point multiplication 
instruction, if no floating point 
multiplication instructions are 
implemented. 

Thus: 
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(0.85 ny, +(0.15)ni¢-+ (0.40)ng, + (0.15) Mo¢ 





; Or 


(0.85) tax + (0.09) t,r-+ (0.06) tne 


if no fixed point instructions are 
implemented then: 


(1.00) nie + (0.55) No 
as ee 
(0.94) tar+ (0.06) tme 


If no floating point multiplication 
instructions are implemented (tmr=tmsuv) 
then: 


(0.85)nj, + (0.15) rime+ (0.40)nox + (0.15) of 





(0.85) tax + (0.09)t,¢+ (0.06) tmeur 


Note: If a ‘digital computer” has 
neither floating point addition nor 


floating point multiplication instructions, 


then its ‘floating point processing data 
rate’ is equal to zero. 
‘Fixed point processing data rate’ (R,)— 

The sum of: 

(1) 0.85 times the ‘number of bits in a 
fixed point addition instruction’ (n,,;); 

(2) 0.15 times the ‘number of bits in a 
fixed point multiplication instruction’ 
(Nimx); and 

(3) 0.55 times the ‘number of bits in a 
fixed point operand’ (n,,); 
divided by the sum of: 

(1) 0.85 times the ‘execution time’ for a 
fixed point addition (t,,); and 

(2) 0.15 times the ‘execution time’ for a 
fixed point multiplication (t,,,) or for the 
fastest available subroutine (tmsuy) to 
simulate a fixed point multiplication 
instruction is no fixed point 
multiplication instructions are 
implemented. 
Thus: 


(0.85) Mies + (0.15) Mima + (0.55) Nox 





; or 


(0.85)tax+ (0.15) tmx 


if no fixed point multiplication 
instructions are implemented (tm:;=tmsu) 
then: 


(0.85)niex +(0.15)nim, +(0.55)n,, 


(0.85)t,, + (0.15) tmeup 


Note: If a “digital computer” has 
neither fixed point addition nor fixed 
point multiplication instructions, then its 


‘fixed point processing data rate’ is 
equal to zero. 
‘Number of bits in a: 


Fixed point addition instruction’ 

(Miax)— 

Fixed point multiplication instruction’ 

(Mimx)— 

Floating point addition instruction’ 

(Niae)— 

Floating point multiplication 

instruction’ (Nim)— 

The appropriate shortest single fixed or 
floating point instruction length that 
permits full direct addressing of the 
“main storage”. 

Note: When multiple instructions are 
required to simulate an appropriate 
single instruction, the number of bits in 
the above instructions is defined as 16 
bits plus the number of bits (bj.x, Dims, 
biar, Dime) that permits full direct 
addressing of the ‘main storage”. 

Thus: 

Niax = 16+ digs; 

Nimz = 16+ Dims; 

Niet = 16+ Dias; 

Nimt=16+ Dime 

‘Number of bits in fixed point operand’ 
(Mox}— 

(a) The shortest fixed point operand 
length; or 

(b) 16 bit; 
whichever is greater. 

‘Number of bits in a floating point 
operand’ (no)— 

(a) The shortest floating point operand 
length; or 

(b) 30 bit; 
whichever is greater. 

Note: If the addressing capability of 
an instruction is expanded by using a 
base register, then the ‘number of bits in 
an instruction, fixed or floating point, 
addition or multiplication’ is the number 
of bits in the instruction with the 
standard address length including the 
number of bits necessary to use the base 
register. 

‘Execution time’ 

(a) The time certified or openly 
published by the manufacturer for the 
execution of the fastest appropriate 
instruction, under the following 
conditions: 

(1) No indexing or indirect operations 
are included; 

(2) The instruction is in the “most 
immediate storage”; 

(3) One operand is in the accumulator 
or in a location of the “most immediate 
storage” that is acting as the 
accumulator; 

(4) The second operand is in the “most 
immediate storage”; and 

(5) The result is left in the 
accumulator or the same location in the 
“most immediate storage” that is acting 
as the accumulator; 














(b) If only the maximum and minimum 
execution times of the instructions are 
published, the sum of: 

(1) The maximum execution time of an 
instruction (tmex); and 

(2) Twice the minimum execution time 
of this instruction (tmin); 
divided by three. 


Thus: 


t=tmaxt+2 tin 
3 








(t stands for any of the values t,," tes tmx 
or tme) 

(c) For central processing units that 
simultaneously fetch more than one 
instruction from one storage location: 
The average of the ‘execution times’ 
when executing instructions fetched 
from all possible locations within the 
stored word. 

(d) If the longest fixed point operand 
length is smaller than 16 bit, then use the 
time required for the fastest available 
subroutine to simulate a 16 bit fixed 
point operation. 

Note: If the addressing capability of 
an instruction is expanded by using a 
base register, then the ‘execution time’ 
shall include the time for adding the 
content of the base register to the 
address part of the instruction. 

‘Total transfer rate’— 

(a) Of the input/output control unit— 
drum, disk or cartridge-type streamer 
tape drive combinations (Rigtot): 

The sum of the individual ‘transfer rates’ 
of all input/output control unit—drum, 
disk or cartridge-type streamer tape 
drive combinations (Ria) provided with 
the system that can be sustained 
simultaneously assuming the 
configuration of equipment that would 
maximize this sum of rates. 

Thus: Rratot-=SUM Rea 

‘Transfer rate’— 

(1) Of an input/output control unit— 
drum or disk drive combination (R;g). the 
smaller of either: 

Note: For the ‘transfer rate’ of an 
input/output control unit—cartridge- 
type streamer tape drive combination, 
see (b) below. 

(i) The input/output control unit 
‘transfer rate’ (R,,); or 

(ii) The sum of the individual ‘transfer 
rates’ of all independent seek 
mechanisms (R,s). 

Thus: Ryg= min (R,.; SUM R,;) 

(2) Of an input/output control unit 
(Ree): 

(i) With rotational position sensing 
(rps), is the product of: 

(A) The number of independent read/ 
write channels (C); and 
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(B) The greatest “maximum bit 
transfer rate” (Rismaxmax) Of all 
independent’seek mechanisms; or 

(ii) Without rotational position 
sensing (rps), is two-thirds of this 
product. 
Thus: R,i.-=C X Rismaxmax (With rps); or 
Rie=% X CX Rigmaxmax (Without rps). 

(3) Of an independent seek 
mechanism (R,,): 

The product of: 

(i) The “maximum bit transfer rate” 
(Rtsmax); and 

(ii) The rotational period (t,); divided 
by the sum of: 

(iii) The rotational period (t,); divided 
by the sum of: 

(iii) The rotational period (t,); 

(iv) The ‘minimum seek time’ (t.nin); 
and 

(v} The ‘latency time’ (t:). 
Thus: 


Resmax t 
— 
te+ temin + th 


‘Minimum seek time’ (tyminJ— 

(1) For fixed head devices, it is zero; 
or 

(2) For moving head or moving media 
devices, the rated time to move from one 
track to an adjacent track. 

‘Latency time’ (t:)— 

The rotational period divided by twice 

the number of independent read/write 

heads per track. 

(b) Of the input/output control unit— 
magnetic tape drive combinations 
(Rettot}: 

The sum of the individual ‘transfer rates’ 
of all input/output control unit— 
magnetic tape drive combinations (R,,) 
provided with the system than can be 
sustained simultaneously assuming the 
configuration of equipment that would 
maximize this sum of rates. 

Thus: Retoe= SUM Re 

‘Transfer rate’— 

Of an input/output control unit— 

cartridge-type streamer or magnetic 

tape drive combination (R.); 

The product of: 


(1) The number of independent read/ 


write channels (C); and 

(2) The greatest “Maximum bit 
transfer rate” (Ritmaxmax) of all tape 
drivers. 
Thus: Ri _ Rigseumes 

(c) Of the input/output or 
communication control unit—directly 
connected data channel combinations; 


The sum of the individual “transfer rates 


of all data channels” provided with the 
system that can be sustained 
simultaneously assuming the 
configuration of equipment that would 
maximize this sum of rates. 
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“Transfer rate of any data channel” — 
The sum of the individual bit transfer 
rates of all the “other peripheral 
devices”, excluding “terminal 
devices”, that can be sustained 
simultaneously on the data channel. 

“User-accessible 

microprogrammability”— 

The facility allowing a user to insert, 

modify or replace “microprograms”. 

“User-accessible programmability” — 
The facility allowing a user to insert, 
modify or replace “programs” by 
means other than: 

(a) A physical change in wiring or 
interconnections; or 

(b) The setting of function controls 
including entry of parameters. 

“Virtual storage”— 

The storage space that may be 

regarded as addressable “main 

storage” by the user of a computer 
system in which virtual addresses are 
mapped into real addresses. 

Note: The size of “virtual storage” is 
limited by the addressing scheme of the 
computer system and not by the actual 
number of “main storage” locations. 
“Wide area network”— 

A data communication system that: 

(a) Allows an arbitrary number of 
independent “data devices” to 
communicate with each other; 

(b) May include “local area 
networks”, and 

(c) Is designed to interconnect 
geographically dispersed facilities. 
Advisory Note 178: The following are 
illustrative examples of how to calculate 
various parameters: 


Part A. Conversion of Byte to bit in 
computing storage limits: 

(a) 1 M Byte=(1,024)* Byte=1,048,576 
Byte 

(b) 1 K Byte=1,024 Byte 

(c) 1 Byte=8 bit or 9 bit 


Part B. Limits on “total connected 
capacity” of “main storage” 


The limits in the various Advisory 
Notes to ECCN 1565 assume a 9 bit 
Byte and an appropriate amount of 
cache storage (16, 32, 48 or 64 K Byte), 
as follows (although other 
combinations within these limits 
would be permissible); 
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internal Storage (M Byte) 


Advisory Note 18: Licenses are likely to 
be approved for export to satisfactory 
end-users in the People’s Republic of 
China of the following equipment: 


(a) Digital computer systems that do 
not exceed the following technical 
limits: 

PDR=155 Mbits/second 

Internal memory =72 Mbits 

TEBTR=48 Mbits/second 

EBTR=17 Mbits/second 

Total Connected net Capacity of 
Peripheral Memory Devices=74,000 
Mbits 

(Excluding Magnetic Tape Units) 


(b) Graphic displays exhibiting all of 
the following characteristics: 

(1) Not exceeding 19-inch diagonal of 
viewing area, s 

(2) Not exceeding 1024 x 1024 
displayable pixels or picture elements, 

(3) Not exceeding 9 megabits of 
refresh memory, and 

(4) Having not more than 256 shades 
of gray or color (8 bits per pixel); 

(c) Plotters and digitizers of the 
following description: 

(1) Having an accuracy not better than 
0.002 inches and 

(2) Having a table size not exceeding 
100 inches x 100 inches; 

(d) Array transform processors that 
meet either of the following 
requirements: 

(1) Maximum rate of multiply 
operations less than or equal to 2 million 
per second, or 

(2) Not less than 40 milliseconds for 
performing an FFT for 1024 complex 
points; and 

(e) 8-bit and 16-bit home, personal and 
small business microcomputers having a 
fixed point processing data rate (XPDR) 
of 26.0 or less, and equipped with 
peripherals that are standard and 
normally supplied with the 
microcomputer (see section 376.10(a)(4) 
(xxiv) for the definition of “fixed point 
processing data rate”). 

5. Supplement No. 1 to section 399.1 
(thé Commodity Control List) is 
amended by adding in Commodity 
Group 5, Electronics and Precision 
Instruments, a new Export Control 
Commodity Number (ECCN) 1566 (in 
numerical order, disregarding the first 
digit), reading as follows: 


1566A “Software” and technology 
therefor for equipment described in the 
List below. (Export controls on 
“specially designed software” for the 
use of equipment described in other CCL 
entries are contained in the appropriate 
ECCN.) 


(See also Part 379 for additional controls 
on technology.) 


Controls for ECCN 1566A 
Unit: Not applicable. 


Validated License Required: Country 
Groups QSTVWYZ. 


GLV $ Value Limit: $0 for all 
destinations. 


Processing Code: CS for main frame 
systems; MT for microprocessor based 
systems. 


Reason for Control: National security; 
foreign policy; nuclear non-proliferation. 


Special Licenses Available: See Part 
373. 


Special South Africa and Namibia 
Controls: Foreign policy export controls 
for ECCN 1566A apply only to software 
related to computer equipment destined 
for the Department of Cooperation and 
Development, the Department of 
Internal Affairs, the Department of 
Community Development, the 
Department of Justice, the Department 
of Manpower Utilization, and 
administrative bodies of the 
“Homelands” that carry out similar 
functions in the Republic of South Africa 
and Namibia. Applications for validated 
licenses will generally be considered 
favorably on a case-by-case basis for 
the export of software related to 
computers that would not be used to 
enforce the South African policy of 
apartheid. 


Nuclear Non-Proliferation Controls: 
Software related to the following 
equipment is subject to nuclear non- 
proliferation controls and requires a 
validated license for Country Groups 
QSTVWYZ and, in the case of {a)(1)} 
through (4) below, to Canada: 


(a) Electronic computers intended for 
ultimate consignees engaged directly or 
indirectly in any of the following 
activities: 

(1) Designing, developing or 
fabricating nuclear weapons or nuclear 
explosive devices; or devising, carrying 
out, or evaluating nuclear weapons tests 
or nuclear explosions; 

(2) Designing, assisting in the design 
of, constructing, fabricating or operating 
facilities for the chemical processing of 
irradiated special nuclear material, for 
the production of heavy water, for the 
separation of isotopes of any source or 
special nuclear material, or specially 
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designed for the fabrication of nuclear 
reactor fuel containing plutonium; 

(3) Designing, assisting in the design 
of, constructing, fabricating or furnishing 
equipment or components specially 
designed, modified or adapted for use in 
such facilities; or 

(4) Training personnel in any of the 
above activities; and 

(b) Advanced electronic digital 
computers with a processing data rate of 
20 million bits per second or more 
(including digital differential analyzers) 
except: 

(1) Software related to electronic 
computers that do not exceed a 
processing data rate of 225 million bits 
per second are not subject to nuclear 
non-proliferation controls for 
destinations listed in Supp. No. 2 to Part 
373 of the Export Administration 
Regulations unless the activities cited in 
(a) above are involved; or 

(2) Software related to electronic 
computers that do not exceed a 
processing data rate of 60 million bits 
per second are not subject to nuclear 
non-proliferation controls for 
destinations listed in Supp. Nos. 2 and 3 
to Part 373 of the Export Administration 
Regulations unless the activities cited in 
(a) above are involved. 


Note—Refer to § 376.10 of the 
Regulations for specific information 
required to be filed with applications for 
QWY destinations and the People’s 
Republic of China (PRC). For all 
destinations other that QWY countries 
or PRC, follow general application 
instructions and, in addition, indicate in 
the commodity description column on 
Forms ITA-662P and ITA-699P the 
“processing data rate”. Section 376.10 of 
the Regulations provides the formula for 
calculating that rate. 

Note—Software related to certain 
digital computers and/or devices and 
related peripherals may be exported or 
reexported under General License G- 
DEST to all destinations except those in 
Country Groups S & Z, subject to the 
provisions of § 376.10{a)(5) of the 
Regulations. 

Note—Distribution Licenses are not 
valid for the export of any software 
related to computers to ultimate 
consignees engaged directly or 
indirectly in any of the following 
activities— 

(a) Designing, developing or 
fabricating nuclear weapons or nuclear 
explosive devices; or devising, carrying 
out, or evaluating nuclear weapons tests 
or nuclear explosions; 

(b) Designing, assisting in the design 
of, construction, fabricating or operating 
facilities for the chemical processing of 
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irradiated special nuclear material, for 
the production of heavy water, for the 
separation of isotopes of any source or 
special nuclear material, or specially 
designed for the fabrication of nuclear 
reactor fuel containing plutonium; 

(c) Designing, assisting in the design 
of, constructing, fabricating or furnishing 
equipment or components specially 
designed, modifed or adapted for use in 
such facilities; or 

(d) Training personnel in any of the 
above activities. 


Technical Notes: 


1. “Software” is defined as follows: 


“Software”— 

A collection of one or more 
“programs” or “microprograms” fixed 
in any tangible medium of expression. 

“Program” — 

A sequence of instructions to carry 
out a process in, or convertible into, a 
form executable by an electronic 
computer. 

“Microprogram”— 

A sequence of elementary 
instructions, maintained in a special 
storage, the execution of which is 
initiated by the introduction of its 
reference instruction into an 
instruction register. 

2. “Software” is categorized as follows 
(there is a close relationship and 
possible overlap among these 
categories): 

“Development system”— 

“Software” to develop or produce 

“software”. This includes “software” 

to manage those activities. Examples 

of a “development system” are 

programming support environments, 

software development environments, 

and programmer productivity aids. 
Programming system”— 

“Software” to convert a convenient 

expression of one or more processes 

(“source code” or “source language”’) 

into equipment executable from 

(“object code” or “object language”). 
“Diagnostic system” — 

“Software” to isolate or detect 

“software” or equipment 

malfunctions. 
“Maintenance system” — 

“Software” to: 

(a) Modify “software” or its 
associated documentation in order to 
correct faulis, or for other updating 
purposes; or 

(b) “Maintain equipment; 

“Operating system” — 

“Software” to control: 

(a) The operation of a “digital 
computer” or of “related equipment”; or 

(b) The loading or execution of 
“programs”. 

“Application software”"— 


“Software” not falling within any of 
the definitions of the other categories 
of “software”. 
3. “Specially designed software” is 
defined as: 
The minimum “operating systems”, 
“diagnostic systems”, “maintenance 
systems” and “application software” 
necessary to be executed on a 
particular equipment to perform the 
function for which it was designed. To 
make other incompatible equipment 
perform the same function requires: 
(a) Modification of this “software”; or 
(b) Addition of “programs”. 
(For a complete list of definitions of 
terms used in this ECCN 1566, see 
Advisory Note 12 below; see also ECCN 
1565 for additional definitions relating to 
electronic computers.) 


List of Software Controlled by ECCN 1566A: 


(a) “Software” of whatever category, 
as follows: 

(1) “Software” designed or modified 
for any computer that is part of a 
computer series designed and produced 
within a controlled area; 
except “application software” designed 
for and limited to: 

(i) Accounting, general ledger, 
inventory control, payroll, accounts 
receivable, personnel records, wages 
calculation or invoice control; 

(ii) Data and text manipulation such 
as sort/merge, text editing, data entry or 
word processing; 

(iii) Data retrieval from established 
data files for purposes of report 
generation or inquiry for the functions 
described in (i) or (ii) above; or 

(iv) The non “real time processing” of 
pollution sensor data at fixed sites or in 
civil vehicles for civil environmental 
monitoring purposes; 

(2) “Software” designed or modified 
for the design, development or 
production of items controlled by 
ECCNs on the Commodity Control List 
identified by the code letter “A”, by the 
International Traffic in Arms 
Regulations, by 10 CFR 110 or by 10 CFR 
810; 

(3) “Software” designed or modified 


or: 

(i) Controlled “hybrid computers”; 

(ii) One or more of the functions 
described in ECCN 1565 (h)(1)(i)(A) to 
(M) or for “digital computers” or 
“related equipment” designed or 
modified for such functions, except the 
minimum “specially designed software” 
in machine executable form for “digital 
computers” and “related equipment” 
therefor freed from control only by 
ECCN 1565(h)(2)(i) or (ii), and only when 
supplied with the equipment or systems; 

(4) “Software” for computer-aided 
design, manufacture, inspection or test 
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of items controlled by ECCNs on the 
Commodity Control List identified by 
the code letter “A”, by the International 
Traffic in Arms Regulations, by 10 CFR 
110 or by 10-CFR 810; 

(5) “Software” designed or modified to 
provide certifiable multi-level security 
or certifiable user isolation applicable to 
government classified material or to 
applications requiring an equivalent 
level of security, or “software” to certify 
such “software”; 

(b) Categorized “software”, as 
follows: 

(1) “Development systems”: 

(i) “High-level language” 
“development systems” designed for or 
containing “programs” or “databases” 
special to the development or 
production of: : 

(A) “Specially designed software” 
controlled by other ECCNs on the 
Commodity Control List identified by 
the code letter “A”, by the International 
Traffic in Arms Regulations, by 10 CFR 
110 or by 10 CFR 810; 

(B) “Software” controlled by sub- 
paragraphs (a)(2), (a)(3), (b)(5)(v), or 
(b}(5)(vi) of this ECCN 1566, including 
any subset designed or modified for use 
as part of such a “development system”; 

(ii) “High-level language” 
“development systems” designed for, or 
containing the “software” tools and 
“databases” for, the development or 
production of “software”, or any subset 
designed or modified for use as part of a 
“development system” such as or 
equivalent to: 

(A) Ada Programming Support 
Environment (APSE); : 

(B) Any subset of APSE, as follows: 

(2) Kernel APSE; 

(2) Minimal APSE; 

(3) Ada compilers specially designed 
as an integrated subset of APSE; or 

(4) Any other subset of APSE; 

(C) Any superset of APSE; or 

(D) Any derivative of APSE; 

(2) “Programming systems”: 

(i) “Cross-hosted” compilers and 
“cross-hosted” assemblers; 

(ii) Compilers or interpreters designed 
or modified for use as part of a 
“development system” controlled by 
sub-paragraph (b)(1) above; 

(iii) Disassemblers, decompilers or 
other “software” that convert 
“programs” in object or assembly 
language into a higher level language, 
except simple debugging “application 
software”, such as mapping, tracing, 
checkpoint/restart, breakpoint, dumping 
and the display of the storage contents 
or their assembly language equivalent; 

(3) “Diagnostic systems” or 
“maintenance systems” designed or 
modified for use as part of a 
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“development system” controlled by 
sub-paragraph (b)(1) above; 

(4) “Operating systems” 

(i) “Operating systems” designed or 
modified for “digital computers” or 
“related equipment” exceeding any of 
the following limits: 

(A) Central processing unit—‘“‘main 
storage” combinations: 

(2) “Total processing data rate"—48 
million bit per second; 

(2) “Total connected capacity” of 
“main storage’”’—25.2 million bit; 

(3) “Virtual storage” capability—512 
M Byte; 

(B) Input-output control unit-drum, 
disk or cartridge-type streamer tape 
drive combinations: 

(2) “Total transfer rate”"—15 million 
bit per second; 

(2) “Total access rate’—320 access 
per second; 

(3) Total connected “net capacity”"— 
7,000 bit; million 

{4) “Maximum bit transfer rate” of any 
drum or disk drive—10.3 million bit per 
second; 

(C) Input/ output control unit—bubble 
memory combinations: 

Total connected “net capacity”—2.1 

million bit; 

(D) Input/output control unit— 
magnetic tape drive combinations: 

(2) “Total transfer rate"—5.2 million 
bit per second; 

(2) Number of magnetic tape drives— 
twelve; 

(3) “Maximum bit transfer rate” of any 
magnetic tape drive—2.6 million bit per 
second; 

(4) “Maximum bit packing density" — 
63 bit per mm. (1,600 bit per inch) per 
track; 

(5) Maximum tape read/write speed— 
508 cm. (200 inch) per second; 

Note: This sub-paragraph does not 
control “operating systems” designed or 
modified for “digital computers” or 
“related equipment”: 

(a) Not exceeding the above limits 
even when the “operating systems” can 
also be used on “digital computers” or 
“related equipment” exceeding the 
above limits; or 

(b) Belonging to a series containing 
models exceeding the above limits, if the 
“operating systems” are used on “digital 
computers” or “related equipment” of 
the series that do not exceed the above 
limits. 

(ii) “Operating systems” providing on- 
line transaction data processing that 
permit integrated teleprocessing and 
“on-line updating” of “databases”; 

(5) “Application software” 

{i) “Software” far cryptologic or 
cryptanalytic applications; 

(ii) Artificial intelligence “software”, 
including “software” normally classified 


as expert systems, that enables a 
‘digital computer” to perform functions 
normally associated with human 
perception and reasoning or learning; 

(iii) ‘Database management systems” 
designed to handle “distributed 
databases” for 

(A) Fault tolerance by using * 
techniques ‘such as maintenance of 
duplicated “databases”; or 

(B) Integrating data at a single site 
from independent remote “databases”; 

(iv) “Software” designed to adapt 
“software” resident on one “digital 


computer” for use ‘on another “digital 


computer”, except “software” to adapt 
between two legally exported machines. 
Advisory Note 1: Reserved. 

Advisory Note 2: Reserved. 

Advisory Note 3: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China {PRC) of 
“software” initially exported to those 
destinations before January 1, 1984, 
provided that: 

(a) The “software” is identical to and 
in the same language form {source or 
object) as initially, exported, allowing 
minor updates for the correction of 
errors that do not modify the initially 
exported functions; 

(b) The accompanying documentation 
does not exceed the level of the initial 
export; 

(c) The “software” is exported to the 
same controlled destination as the 
initial export. 

Advisory Note 4: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China (PRC) of 
“application software” controlled by 
sub-paragraph (a)(1) above, but not 
otherwise controlled by this ECCN or 
other ECCNs on the Commodity Control 
List identified by the code letter “A”, 
provided that: 

(a) The “application software” is 
designed for and limited to the 
following: 

(1) The approved end use of legally 
exported equipment or systems in 
conjunction with any computer that is 
part of a computer series produced 
within a controlled area and based on a 
design originating in a COCOM country; 
or 

(2) The monitoring and control of 
industrial processes limited to the 
production of items not described by 
ECCNs on the Commodity Control List 
identified by the code letter “A”, by the 
International Traffic in Arms 
Regulations, by 10 CFR 110 or by 10 CFR 
810; and 

(b) No restricted technical data is 
provided. 
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Advisory Note 5: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China (PRC) of 
“software” not exceeding 5/000 
statements in “source language”, 
excluding data, provided that: 

(a) The “software” is neither designed 
nor modified for use as a module of a 
larger “software” module or system that 
in total exceeds this limit; 

(b) The “software” is not controlled 
by sub-paragraph (b)(5) above; and 

(c) The Office of Export 
Administration is reasonably satisfied 
that: 

(1) The “software” will be used 
primarily for the specific non-strategic 
application for which the export would 
be approved; 

(2) The type and characteristics of 
such “software” are reasonable for this 
application; and 

(3) The “software” will not be used for 
the design, development or production 
of items controlled by ECCNs on the 
Commodity Control List identified by 
the code letter “A”, by the International 
Traffic in Arms Regulations, by 10 CFR 
110 or by 10 CFR 810. 


Advisory Note 6: Reserved. 
Advisory Note 7: Reserved. 


Advisory Note 8: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China (PRC) of 
normal commercial “software” for civil 
Air Traffic Control (ATC) systems 
approved for export, provided that: 

(a) The “software” is commonly used 
by civil Air Traffic Control authorities 
outside controlled areas, but not 
precluding the personalization of certain 
paraméters for civil Air Traffic Control 
authorities wherever located: 

(b) The “software” is not designed or 
modified for any “digital computer” that 
is part of a “digital computer” series 
designed and produced within a 
controlled area; 

(c) The “software” is the minimum 
necessary to accomplish the normal civil 
Air Traffic Control functions outside 
controlled areas; 

(d) The “software” will not contain or 
be capable of accomplishing any of the 
following functions: 

(1) Electronic Counter Counter 
Measures (ECCM); 

* (2) Weapon display, allocation or 
operation; 

(3) Intercept guiding capability; or ' 

(4) Interfacing with altitude 
determining radars, except secondary 
search radars; 

(e) The “software” is further limited 
by the amount of “source code”, which 





Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


is to be the minimum necessary for the 
use (i.e. installation, operation and 
maintenance) of the “software”; 

(f) In addition to the above limitations, 
the only other system “software” 
allowed is the minimum “programming 
system” for the maintenance of the 
“software”; 

(g) A signed statement of the end-user 
or importing agency containing a full 
description of the “software” and its 
characteristics vis-a-vis the sub- 
paragraphs above, its intended 
application and workload and a 
complete identification of all end-users 
and their activities is provided; 

(h) The “software” will not be used to 
provide or process data associated with 
military control centers or military 
radars or otherwise be associated with 
such radars or centers; and 

(i) The type and characteristics of the 
“software” are reasonable for the 
specific civil Air Traffic Control 
applications. 

Advisory Note 9: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China (PRC) of 
“operating systems” controlled only by 
sub-paragraph (b)(4)(ii) above when 
supplied with “digital computers” and 
“related equipment” exported under the 
provisions of ECCN 1565, Advisory 
Notes 9 and 12, provided that these 

’ “operating systems’are: 

(a) For use with a “digital computer” 
exported under the provisions of ECCN 
1565; 

(b) In machine executable version; 

(c) Limited to the minimum “standard 
commercially available” “software”; 
and 

(d) Not designed or modified for 
“database management systems” 
controlled by sub-paragraph (b)(5)(iii) 
above. 

Advisory Note 10: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Repubic of China (PRC) of 
“software” controlled by sub-paragraph 
(a)(3)(ii) above for “digital computers” 
and “related equipment” exported under 
the provisions of ECCN 1529, Advisory 
Note 5, or ECCN 1565, Advisory Notes 5 
and 9, provided that: 

(a) The “software” is limited to: 

(1) The minimum necessary for the 
approved application; 

(2) Machine executable form; and 

(3) “Specially designed software” for: 

(i) Equipment likely to be approved 
for export solely under ECCN 1529, 
Advisory Note 5; = 

(ii) Equipment likely to be approved 
for export under ECCN 1565, Advisory 
Note 5, for one or more of the functions 


described in ECCN 1565(h)(1)(i)(A), (B) 
or (D); or : 

(iii) Equipment likely to be approved 
for export under ECCN 1565, Advisory 
Note 9, for one or more of the functions 
described in ECCN 1565(h)(1)(i)(A), (B) 
or (C); 

(b) The “specially designed software” 
for “signal processing” and “image 
enhancement” does not provide for 
more than one of the following: 

(1) Time compression; or 

(2) Transformations between domains 
(e.g. Fast Fourier Transform or Walsh 
Transform). 


Advisory Note 11: Licenses will be 
favorably considered for export to 
satisfactory end-users in Country 
Groups QWY and the People’s Republic 
of China (PRC) of “software” controlled 
by sub-paragraph (a}(3)(ii) above for 
“digital computers” and “related 
equipment” exported under the 
provisions of ECCN 1565, Advisory Note 
12, provided that the “software” is 
limited to: 

(a) “Software” for one or more of the 
functions described in ECCN 
1565(h)(1)(i}(A), (B) or (C); 

(b) The minimum necessary for the 
approved applications; and 

(c) Machine executable form. 


Advisory Note 12: Definitions of Terms 
Used in ECCN 1566: 


“Analog computer’ — 
Equipment that can, in the form of one 
or more continuous variables: 


(a) Accept data; 
(b) Process data; and 
(c) Provide output of data. 


“Application software”"— 

Software” not falling within any of the 
definitions of the other categories of 
“software”. 

“Cross-hosted”— 

For “programming systems”, those 
that produce “programs” for a model 
of electronic computer different from 
that used to run the “programming 
system”, i.e., they have code 
generators for equipment different 
from the host computer. 

“Database”— 

A collection of data, defined for one 
or more particular applications, which 
is physically located and maintained 
in one or more electronic computers or 
“related equipment”. 

“Database management system”— 
“Application software” to manage 
and maintain a “database” in one or 
more prescribed logical structures for 
use by other “application software” 
independent of the specific methods 
used to store or retrieve the 
“database”. 

“Development system”— 
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“Software” to develop or produce 

“software”. This includes “software” 

to manage those activities. Examples 

of a “development system” are 

programming support evironments, 

software development environments, 

and programmer productivity aids. 
“Diagnostic system”— 

“Software” to isolate or detect 

“software” or equipment 

malfunctions. 
“Digital computer”— 

Equipment that can, in the form of one 

or more discrete variables: 

(a) Accept data; 

(b) Store data or instructions in fixed 
or alterable (writable) storage devices; 

(c) Process data by means of a stored 
sequence of instructions that is 
modifiable; and 

(d) Provide output of data. 

Note: Modifications of a stored 
sequence of instructions include 
replacement of fixed storage devices, 
but not a physical change in wiring or 
interconnections. 

‘Distributed database”"— 
A “database” physically located and 
maintained in part or as a whole in 
two or more interconnected electronic 
computers or “related equipment”, 
such that inquiries from one location 
can involve “database” access in 
other interconnected electronic 
computers or “related equipment”. 
“Firmware” — 
See “microprogram”. 
“High-level language”— 

A programming language that does 

not reflect the structure of any one 

given electronic computer or that of 
any one given class of electronic 
computers. 

“Hybrid computer”— 

Equipment that can: 

(a) Access data; 

(b) Process data, in both analog and 
digital representations; and 

(c) Provide output of data. 


“Maintenance system”— 

“Software” to: 

(a) Modify “software” or its 
associated documentation in order to 
correct faults, or for other updating 
purposes; or 

(b) Maintain equipment. 
“Microprogram”— 

A sequence of elementary 

instructions, maintained in a special 

storage, the execution of which is 
initiated by the introduction of its 
reference instruction into an 
instruction register. 

“Object code” or “object language”— 

See “programming system”. 
“On-line updating”— 





Processing in which the contents of a 
“database” cen be amended within a 
period of time useful to interact with 
an external request. 

“Operating system’ — 

“Software” to control: 

(a) The operation of a “digital 
computer” or of “related equipment”; er 

(b) The loading or execution of 
“programs”. 

“Program” — 

A sequence of instructions to carry 

out a process in, or convertible into, a 

form executabie by an electronic 

computer. 
“Programming system’ — 

“Software” to convert a convenient 

expression of one or more processes 

(“source code” or “source language”) 

into equipment executable form 

(“object code” or “object language”). 
“Related equipment”— 

Equipment ‘embedded’ in, 

‘incorporated’ in, or “associated” with 

electronic computers, as follows: 

(a) Equipment for interconnecting 
“analog computers” with “digitel 
computers”; 

(b) Equipment for imterconnecting 
“digital computers”; 

(c) Equipment interfacing electronic 
computers to “focal area networks” or to 
“wide area networks”; 

(d) Communication conirol units; 

{e) Other input/output (1/0) control 
units; 

(f} Recording or reproducing 
equipment referred to BOCN 1585 by 
FE; Cc CN 1572 

(g) Dist slate S$; Or 

( (h) Other peripheral equipmen 

Note: “Related equipment” Se edites 
an “embedded” or “incorporated” 
electronic computer, but lacking “user 
accessible programmability”, does not 
thereby fall within the definition of an 
electronic computer. 


“Self-hosted”— 
For “programming systems”, those 
producing “pregrams” for fhe same 
model of electronic computer as that 
used to run the “programming 
system”, /.e., they only have code 
generators for the host computer. 
“Software” — 
A collection of ene or more 
“programs” or “microprograms” fixed 
in any tangible medium of expression. 
“Source code” or “source language” — 
See “programming system”.- 
“Specially designed software” — 
The minimum “operating systems”, 
“diagnostic systems”, “maintenance 
systems” and “application software” 
necessary to be executed on a 
particular equipment te perform the 
function for which it was designed. To 
make other incompatible equipment 
perform the same function requires: 


(a) Modification of this “software”, or 

(b) Addition of “programs”. 
“Standard commercially available” — 

For “software”, that which is: 

(a) Commonly supplied to general 
purchasers or users of equipment 
outside controlled areas, but not 
precluding the personalization of certain 
parameters for individual customers 


wherever located; 


(b) Designed and produced for civil 
applications; 

(c) Not designed or modified for any 
“digital computer” that is part of a 
“digital computer” series designed and 
produced within a controlled area: and 

(d) Supplied in a commonly 
distributed form. 

TECHNICAL NOTE: in the case of 
“software” for mainframe “digital 
computers” that may have a “virtual 
storage capability” exceeding the limit 
of sub-paragraph (b}(4)(ifA}(3) and that 
may be considered for export under the 
conditions of ECCN 1565, Advisory 
Notes 9 & 12, the limitation of the 
“virtual storage capability” of 512 
MByte does not apply. 

Advisory Note 13: Licenses are likely to 
be approved for export to satisfactory 
end-users in the People’s Republic of 
China (PRC) of software that has been 
approved previously for export and 
standard commercial packages for 
business applications, for example: 

(1) Operating systems for transaction 
processing and real time updating, and 

(2) Relational database management 
systems. 

6. Supplement No. 1 to section 399.1 
(the Commodity Control List) is 
amended by adding a new entry 1567 {in 
numerical order, disregarding the first 
digit) to Commodity Group 5, Electronics 
and Precision Instruments, reading as 
follows: 


1567A Stored program controlled 


communication switching equipment or 
systems and technology therefor; and 
specially designed components therefor 
and “specially designed software” for 
the use of these equipment or systems. 
(See also Part 379 for additional controls 
on technology.) 


Controls for ECCN 1567A 

Unit: Report switching equipment in 
“number”; parts and accessories in ““$ 
value.” 

Validated License er Country 
Groups 

GLV$ Value Limit: ‘$1,000 for all 
destinations. 

Processing Code: MT 

Reason for Control: National security; 
foreign policy; nuclear non-proliferation. 
Special Licenses Available: 
Commodities controlled by ECCN 1567A 
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are subject to the same special licensing 
restrictions as those commodities 
controlled by ECCN 565A. 

Special South Africa and Namibia 
Controls: Foreign policy export controls 
for ECCN 1567A apply only to software 
related to computer equipment destined 
for the Department of Cooperation and 
Developments, the Department of 
Internal Affairs, the Department of 
Community Development, the 
Department of justice, the Department 
of Manpower Utilization, and 
administrative bodies of the 
“Homelands” that carry out similar 
functions in the Republic of South Africa 
and Namibia. Applications for validated 
license will generally be considered 
favorably on a case-by-case basis for 
the export of software related to 
computers that would not be used to 
enforce the South African policy of 
apartheid. 


Technical Notes: 


1. Stored program controlled 
communication switching equipment or 
systems are categorized as follows: 

(a) Communication equipment or 
systems for “data message) switching”: 
“Data (message) switching”— 

The technique, including but not 

limited te store-and-forward or packet 

switching, for: 

(a) Accepting data groups {incleding 
messages, packets, or other digital or 
telegraphic information groups 
transmitted as a composite whole); 

(b) Storing (buffering) data groups as 
necessary; 

(c) Processing part of all of the data 
groups, as necessary, for the purpose of: 

(1) Control (routing, priority, 
formattting, code conversion, error 
control, retransmission or journaling); 

(2) Transmission; or 

(3) Multiplexing; and 

(d) Retransmitting (processed) data 
groups when transmission or receiving 
facilities are available. 

“Local area network”"— 

A data communication system that: 

(a) Allows an arbitrary number of 
independent “data devices” to 
communicate directly with each other; 
and 

(b) Is confined to a geographical area 
of moderate size (e.g. office building, 
plant, campus, warehouse). 

“Wide area network"— 

A data communication system that: 

(a) Allows an arbitrary number of 
independent “data devices” to 
communicate with each other; 

(b) May inclade “local area 
networks”; and 


aie 
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(c) Is designed to interconnect 
geographically dispersed facilities. 

(b) Communication equipment or 
systems for “stored program controlled 
circuit switching”: 

“Stored program controlled circuit 
switching”— 

The technique for establishing, on 

demand and until released, a direct 

(space division switching) or logical 

(time division switching) connection 

between circuits based on switching 

control information derived from any 
source or circuit and processed 
according to the stored program by 
one or more electronic computers. 

2. Electronic computers “embedded” 
in stored program controlled 
communication switching equipment or 
systems are to be regarded as specially 
designed components therefor. 

3. This ECCN 1567 includes statistical 
multiplexers, with digital input and 
digital output, referred to ECCN 1567 by 
ECCN 1519(c) if they satisfy the 
definitions of either “data (message) 
switching” or “stored program 
controlled circuit switching”. 

Note: See ECCN 1519(c) for statistical 
multiplexers that provide only fixed 
routing, i.e., routing that is neither: 

(a) Determined when the circuit is 
established; nor 

(b) Dynamically alterable. 

(For a complete list of definitions of 
terms used in this ECCN, see Advisory 
Note 8 below; see also ECCN 1565 for 
additional definitions relating to 
electronic computers and ECCN 1566 for 
additional definitions relating to 
“software”.) 


List of Stored Program Controlled 
Communication Switching Equipment or 
Systems, and Specially Designed 
Components Therefor and “Specially 
Designed Software” for the Use of these 
Equipment or Systems Controlled by 
ECCN 1567A: 


(a) Communication equipment or 
systems for “data (message) switching”, 
including those for “local area network” 
or for “wide area network”; 

(b) Communcation equipment or 
systems for “stored program controlled 
circuit switching”; 
except: 

(Equipment described in sub-paragraphs 
(1), (2) and (3) below is not controlled by 
this ECCN 1567A, but it may be 
controlled by ECCN 1565A.) 

(1) Key telephone systems that: 

(i) Do not provide direct dial access to 
a group of shared exchange lines or 
“trunk circuits”; 

(ii) Are not designed to be upgraded to 
“private automatic branch exchanges 
(PABXs)”; 


(iii) The “software” supplies: 

(A) Is limited to: 

(1) The minimum “specially designed 
software” necessary for the use (i.e., 
installation, operation and maintenance) 
of the equipment or systems; and 

(2) Machine executable form; and 

(B) Does not include “software”: 

(1) Controlled by ECCNs 1527 or 
1566(a)(5) (or by Category XI of Part 121 
of the International Traffic in Arms 
Regulations); or 

(2) To permit user modification of 
generic “software” or its associated 
documentation; and 

(iv) If the equipment or systems are 
not designed for installation by the user 
without support from the supplier, then 
the “software” necessary for 
commissioning is: 

(A) Exported on a temporary basis 
only; and 

(B) Kept under the control of the 
supplier; 

(2) “Stored program controlled 
telegraph circuit switching” equipment 
or systems that: 

(i) Are designed for civil end-use: and 

(ii) Provide only the services as 
defined in CCITT Recommendation F.60 
to 79 (Volume II—Fascicle II.4, VI 
Plenary Assembly, 10-21 November 
1980), i.e., the telegraph service whereby 
subscribers, as defined in CCITT 
Recommendation X.1 classes 1 and 2, 
can communicate directly and 
temporarily between themselves using 
start-stop telegraph equipment 
operating: 

(A) At 300 baud or less; and 

(B) With the international telegraph 
alphabets No. 2 or 5; 

(iii) The “software” supplied: 

(A) Is limited to: 

(1) The minimum “specially designed 
software” necessary for the use (i.e., 
installation, operation and maintenance) 
of the equipment or systems; and 

(2) Machine executable form; and 

(B) Does not include “software”: 

(1) Controlled by ECCNs 1527 or 
1566(a)(5) (or by Category XI of Part 121 
of the International Traffic in Arms 
Regulations); or 

(2) To permit user modification of 
generic “software” or its associated 
documentation; and 

(iv) If the equipment or systems are 
not designed for installation by the user 
without support from the supplier, then 
the “software” necessary for 
commissioning is: 

(A) Exported on a temporary basis 
only: and 

(B) Kept under the control of the 
supplier; or 

(3) “Stored program controlled 
telephone circuit switching” equipment 
or systems, provided that: 


(i) The equipment or systems are 
designed for fixed civil use as “space 
division analog exchanges” or “time 
division analog exchanges” which fulfill 
the definition of “private automatic 
branch exchanges (PABXs)”; 

(ii) The equipment or systems do not 
contain “digital computers” or “related 
equipment” controlled by: 

(A) ECCN 1565(f); 

(B) ECCN 1565(h)(1)fi)(A) to (K) or 
(M); or 

(C) ECCN 1565(h)(1)(ii); i 

(iii) “Communication channels” or 
“terminal devices” used for 
administrative and control purposes; 

(A) Are fully dedicated to these 
purposes; and 

(B) Do not exceed a “total data 
signalling rate” of 9,600 bit per second; 

(iv) Voice channels are limited to 
3,100 Hz as defined in CCITT 
Recommendation G.151; 

(v) The PABXs do not have “trunk 
circuit”-to-subscriber line ratios that 
exceed: 

(A) 35% for PABXs with fewer than 
100 subscriber lines; or 

(B) 20% for PABXs with 100 or more 
subscriber lines; 

(vi) The PABXs do not have the 
following features: 

(A) Multi-level call preemption, 
including overriding or seizing of busy 
subscriber lines, “trunk circuits” or 
switches; or 

(B) “Common channel signalling”; 

(vii) The software” supplied: 

(A) Is limited to: 

(1) The minimum “specially designed 
software” necessary for the use {i.e., 
installation, operation and maintenance) 
of the equipment or systems; and 

(2) Machine executable form; and 

(B) Does not include “software”: 

(1) Controlled by ECCNs 1527 or 
1566(a)(5) (or by Category XI of Part 121 
of the International Traffic in Arms 
Regulations); or 

(2) To permit user modification of 
generic “software” or its associated 
documentation; and 

(viii) If the equipment or systems are 
not designed for installation by the user 
without support from the supplier, then 
the “software” necessary for 
commissioning is: 

(A) Exported on a temporary basis 
only; and 

(B) Kept under the control of the 
supplier. 

Advisory Note 1: Reserved. 


Advisory Note 2: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China (PRC) of 
spare parts for exported stored program 
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controlled communication switching 
equipment or systems, provided that: 

(a) The parts are: 

(1) Specially designed components 
controlled by this ECCN;-or 

(2) Equipment or components 
controlled by other ECCNs on the ~ 
Commodity Control List; 

(b) The parts: 

(1) Are destined for controlled 
equipment authorized for export under 
an Advisory Note or for equipment free 
from control; 

(2) Are shipped in the minimum 
quantities necessary for the types and 
quantities of exported equipment being 
serviced; and 

(3) Do not upgrade the performance of 
the exported equipment beyond the 
level: 

(i) Specified in the relevant Advisory 
Note; or 

(ii) Specified as free from control; 

(c) If the parts are ‘advanced 
technology parts’ and not eligible for 
export under an Advisory Note to 
another ECCN, the Western supplier's 
service organization must: 

(1) Replace the parts on a one-for-one 
exchange basis; 

(2) Take measures to obtain custody 
of the defective parts; and 

(3) If custody is not obtained, destroy 
the defective parts. 


Technical Note: 


For the purpose of this paragraph, 
‘advanced technology parts’ are either: 

(a) Parts controlled by ECCN 
1564(c)(2); 

(b) Microprocessor, microcomputer, 
memory, programmed logic array or 
arithmetic logic unit microcircuits 
controlled by ECCN 1564{d); 

(c) Magnetic tape heads, magnetic 
disk heads, magnetic drum heads, or 
non-exchangeable magnetic disk or 
drum recording media, controlled by 
ECCN 1572; or 

(d) Acoustic wave devices controlled 
by ECCN 1586, other than those 
exportable under the Advisory Note to 
ECCN 1586. 

Advisory Note 3: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China (PRC) of 
“data (message) switching” equipment 
or systems controlled by sub-paragraph 
(a), provided that: 

(a) The equipment or systems are 
designed to meet the requirements of 
either: 

(1) CCITT Recommendations F.1 to 79 
for store-and-forward systems (Volume 
II-Fascicle 11.4, VIIth plenary assembly, 
10-21 November 1980); or 

(2) ICAO Recommendations for store- 
and-foward civil aviation 


communication networks (Annex 10 to 
the Convention on International Civil 
Aviation, including all amendments 
agreed up to and including 14 December 
1981); 

(b) The equipment or systems: 

(1) Are designed and used for fixed 
civil ‘data (message) switching” 
applications; 

(2) Will be used primarily for the 
specified civil application; and 

(3) Will be operated in the importing 
country by: 

(i) The Post, Telegraph and Telephone 
Authority in order to provide public 
“data (message) switching” services for: 

(a) Domestic civil; or 

(b) For international civil use with 
Western countries; 

(ii) A civil authority that is a member 
of an intergovernmental organization 
including Western countries (e.g., ITU or 
ICAO) in order to provide an extension 
of international “data (message) 
switching” services into the importing 
country to fulfill a commitment to the 
intergovernmental organization; or 

(iii) A civil public service 
organization, in order to provide “data 
(message) switching” services in a 
densely populated, commercial area for: 

(A) Private domestic civil use; or 

(B) For private international civil use 
with Western countries; 

(c) The number, type and 
characteristics of such equipment or 
systems are normal for the approved 
application; 

(d) Such equipment or systems will be 
limited as follows: 

(1) Suitable combinations of circuits 
that do not exceed: 

(i) 250 circuits with “data signalling 
rates” not exceeding 150 bit per second; 
(ii) 60 circuits with “data signalling 

rates” of more than 150 but not 
exceeding 1,000 bit per second; or 

(iii) 16 circuits with “data signalling 
rates” of more than 1,000 but not 
exceeding 4,800 bit per second; 

(2) The maximum “data signalling 
rate” of any circuit does not exceed 
4,800 bit per second; 

(3) The sum of the individual “data 
signalling rates” of all circuits does not 
exceed 27,000.bit per second; 

(4) The sum of the individual “data 
signalling rates” of all circuits with a 
“data signalling rate” of more than 1,200 
bit per second does not exceed 19,200 
bit per second; 

(e) The equipment or systems do not 
contain “digital computers” or “related 
equipment” controlled by: 

(1) ECCN 1565(f); 

(2) ECCN 1565(h)(1)(i) (A) to (J), or (L) 
or (M); or 

(3) ECCN 1565(h)(1)(ii); 

(f) The “software” supplied: 
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(1) Is limited to: 

(i) The minimum “specially designed 
software” necessary for the use [i.e., 
installation, operation and maintenance) 
of the equipment or systems; and 

(ii) Machine executable form; and 

(2) Does not include “software”; 

(i) Controlled by ECCNs 1527 or 
1566(a)(5) (or by Category XI or Part 121 
of the International Traffic in Arms 
Regulations); or 

(ii) To permit user modification of 
generic “software” or its associated 
documentation; 

(g) If the equipment or systems are not 
designated for installation by the user 
without support from the supplier, then 
the “software” necessary for 
commissioning is 

(1) Exported on a temporary basis 
only; and 

(2) Kept under the control of the 
supplier; and 

(h) Reserved; 

(i) Reserved; 

(j) A statement is provided identifying 
the following: 

(1) The equipment or system to be 
provided; and 

(2) The intended application and 
traffic load; and 

(3) All end-users and their activities. 


Advisory Note 4: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China (PRC) of 
“stored program controlled telephone 
circuit switching” equipment or systems 
controlled by sub-paragraph (b), 
provided that: 

(a) The equipment or systems are 
designed for fixed civil use as “space 
division digital exchanges” or “time 
division digital exchanges” that fulfill 
the definition of “private automatic 
branch exchanges (PABXs)”; 

(b) The equipment or systems: 

(1) Are designed and used for fixed 
civil “stored program controlled 
telephone circuit switching” 
applications; and 

(2) Will be operated in the importing 
country by civil end-user who has 
furnished to the supplier a signed 
statement, certifying that the equipment 
or systems will be used for the specified 
end-use at a specified location only; 

(c) The number, type and 
characteristics of such equipment or 
systems are normal for the approved 
application; 

(d) The equipment or systems do not 
contain “digital computers” or “related 
equipment” controlled by: 

(1) ECCN 1565(f); 

(2) ECCN 1565(h)(1)(i(A) to (K) or (M); 
or 
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(3) ECCN 1565(h)(1)(ii); 

(e) The PABXs do not have the 
following features: 

(1) Multi-level call preemption, 
including overriding or seizing of busy 
subscriber lines, “trunk circuits” or 
switches; 

(2) “Common channel signalling”; 

(3) Automatic tandem “trunk circuit” 
switching, including adaptive routing, or 
algorithms that would permit a search 
for “trunk circuit” connection paths 
within a network; 

(4) Interconnection to multi-RF 
channel radio equipment that allows the 
PABX to operate in a mobile telephone 
system; 

(5) Digital “trunk circuit” or subscriber 
line interfaces; 

(6) Digital synchronization circuitry 
for networking two or more exchanges; 

(7) Those that permit the 
implementation of switching functions 
at remote equipment; or 

(8) Centralized maintenance, including 
the transmission or reception of 
instructions for the purpose of: 

(i) Controlling traffic; 

(ii) Directionalizing paths; 

(iii) Altering routing tables; 

(iv) Connecting or disconnecting 
subscriber circuits or “trunk circuits”; or 
(v) Managing the switch or network; 

Except: 


_The routing of simple alarms 
announcing equipment malfunctions; 
(f)} “Communication channels” or 

“terminal devices” used for 
administrative and control purposes: 

(1) Are fully dedicated to these 
purposes; and 

(2) Do not exceed a “total data 
signalling rate” of 9,600 bit per second; 

(g) Voice channels are limited to 3,100 
Hz as defined in CCITT 
Recommendation G.151; 

(h) The PABXs do not have “trunk 
circuit’’-to-subscriber line ratios that 
exceed: 

(1) 35% for PABXs with fewer than 100 
subscriber lines; or 

(2) 20% for PABXs with 100 or more 
subscriber lines; 

(i) Reserved; 

(j) The “software” supplied: 

(1) Is limited to: 

(i) The minimum “specially designed 
software” necessary to the use (i.e., 
installation, operation and maintenance) 
of the equipment or systems; and 

(ii) Machine executable form; and 

(2) Does not include “software”: 

(i) Controlled by ECCNs 1527 or 
1566(a)(5) (or by Category XI of Part 121 
of the International Traffic in Arms 
Regulations); or 

(ii) To permit user modification of 
generic “software” or its associated 
documentation; 


(k) If the equipment or systems are not 


designed for installation by the user 
without support from the supplier, then 
the “software” necessary for 
commissioning is: 

(1) Exported on a temporary basis 
only; and 

(2) Kept under the control of the 
supplier; 

(1) Reserved; 

(m) A statement is provided 
identifying the following: 

(1) The equipment or system to be 
provided; and 

(2) The intended application and 
traffic load; and 

(3) All end-users and their activities. 


Advisory Note 5: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China (PRC) of 
“stored program controlled circuit 
switching” equipment or systems, 
controlled by sub-paragraph (b}, 
provided that: 

(a) The equipment or systems are 
designed for fixed civil use of “stored 
program controlled telegraph circuit 
switching” for data; 

(b) The equipment or systems: 

(1) Are designed and used for fixed 
civil “stored program controlled 
telegraph circuit switching” 
applications; and 

(2) Will be operated in the importing 
country by a civil end-user who has 
furnished to the supplier a signed 
statement, certifying that the equipment 
or systems will be used for the specified 
end-usé at a specified location only; 

(c) The number, type and 
characteristics of such equipment or 
systems are normal for the approved 
application; 

(d) The equipment or systems do not 
contain “digital computers” or “related 
equipment” controlled by: 

(1) ECCN 1565(f); 

(2) ECCN 1565(h)(1)(i) (A) to (K) or 
(M); or 

(3) ECCN 1565(h)(1)(ii); 

(e) The equipment or systems do not 
have the following features: 

(1) Multi-level call preemption 
including overriding or seizing of busy 
subscriber lines, “trunk circuits” or 
switches; or 

(2) “Common channel signalling”; 

(f) The maximum internal bit rate per 
channel does not exceed 9,600 bit per 
second; 

(g) The telegraph circuits, which may 
be telephone circuits, may carry any 
type of telegraph or telex signal 
compatible with a voice channel 
bandwidth of 3,100 Hz as defined in 
CCITT Recommendation G.151; 

(h) The “software” supplied: 
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(1) Is limited to: 

(i) The minimum “specially designed 
software” necessary for the use (i.e., 
installation, operation and maintenance) 
of the equipment or systems; and 

(ii) Machine executable form; and 

(2) Does not include “software”: 

(i) Controlled by ECCNs 1527 or 
1566(a)(5) (or by Category XI of Part 121 
of the International Traffic in Arms 
Regulations); or 

(ii) To permit usér modification of 
generic “software” or its associated 
documentation; 

(i) Reserved; 

(j) If the equipment or systems are not 
designed for installation by the user 
without support from the supplier, then 
the “software” necessary for 
commissioning is: 

(1) Exported on a temporary basis 
only: and 

(2) Kept under the control of the 
supplier; 

(l) Reserved; 

(1) A statement is provided identifying 
the following: 

(1) The equipment or system to be 
provided; and 

(2) The intended application and 
traffic load; and 

(3) All end-users and their activities. 


Advisory Note 6: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the Peoples’ Republic of China (PRC) of 
“stored program controlled circuit 
switching” equipment of systems, 
controlled by sub-paragraph (b), 
provided that: 

Note: This Advisory Note 6 will enter 
into force on 15 September 1988. 

(a) The equipment or systems are 
designed for fixed civil use as “stored 
program controlled telephone circuit 
switching” exchanges that fulfill the 
definitions of either a “terminal 
exchange” or “transit exchange”; 

(b) The equipment or systems: 

(1) Were in service in public networks 
before 1 January 1984; and 

(2) Details of such equipment or 
systems have been provided to the 
Office of Export Administration (OEA) 
by January 1, 1986 (See Advisory Note 7 
for equipment not reported to OEA by 
January 1, 1986.); 

(c) The equipment or systems: 

(1) Are designed and used for fixed 
civil “stored program controlled 
telephone circuit switching” 
applications; and 

(2) Will be operated in the importing 
country by a civil end-user who has 
furnished to the supplier a signed 
statement, certifying that the equipment 
or systems will be used for the specified 
end-use at a specified location only; 
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(d) The number, type and 
characteristics of such equipment or 
systems are normal for the approved 
application; 

(e) When exported, the equipment or 
systems cannot be adapted to mobile 
use or security use, as described in 
ECCN 1565(f)(1) to (4), (g), or (h)(1)(ii)(A) 
and (B); 

(f} The equipment or systems do not 
exceed any of the following limits: 

(1) A termination capacity of either: 

(i) 50,000 subscriber lines; or 

(ii) 13,000 “trunk circuits”; 

(2) Designed or modified for a 
maximum capacity of 225,000 busy hour 
call attempts; or 

(3) Designed or modified for switched 
traffic limited to 5,000 erlang; 

(g) The equipment or systems do not 
have the following features: 

(1) Multi-level call preemption 
including overriding or seizing of busy 
subscriber lines, “trunk circuits” or 
switches; 

(2) “Common channel signalling”; 

(3) Adaptive routing, or algorithms 
that would permit a search for “trunk 
circuit” connection paths within a 
network; 

(4) Interconnection to multi-RF 
channel radio equipment that allows the 
exchange to operate in a mobile 
telephone; 

(5) Digital subscriber line interfaces; 
(6) Digital synchronization circuitry 
for networking two or more exchanges; 

or 

(7) Centralized maintenance, including 
the transmission or reception of 
instructions for the purposes of: 

(i) Controlling traffic; 

(ii) Directionalizing paths; 

(iii) Altering routing tables; 

(iv) Connecting or disconnecting 


subscriber circuits or “trunk circuits”; or , 


(v) Managing the switch or network; 


Except: 
The routing of simple alarms 
announcing equipment malfunctions; 


(h) “Communication channels” or 
“terminal devices” used for 
administrative and control purposes; 

(1) Are fully dedicated to these 
purposes; and 

(2) Do not exceed a “total data 
signalling rate” of 9,600 bit per second; 

(i) Reserved; 

(j) Voice channels are limited to 3,100 
Hz as defined in CCITT 
Recommendation G.151; 

(k) The “software” supplied: 

(1) Is limited to: 

(i) The minimum “specially designed 
software” necessary for the use (i.e., 
installation, operation and maintenance) 
of the equipment or systems; and 

(ii) Machine executable form; and 
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(2) Does not include “software”: 

(i) Controlled by ECCNs 1527 or 
1566(a)(5) (or by Category XI of Part 121 
of the International Traffic in Arms 
Regulations); or 

(ii) To permit user modification of 
generic “software” or its associated 
documentation; 

(1) If the equipment or systems are not 
designed for installation by the user 
without support from the supplier, then 
the “software” necessary for 
commissioning is: 

(1) Exported on a temporary basis 
only; and 

(2) Kept under the control of the 
supplier; and 

(m) A statement is provided that fully 
identifies the following: 

(1) The equipment or system to be 
provided; and 

(2) The intended application and 
traffic load; and 

(3) All end-users and their activities. 


Advisory Note 7: Licenses are likely to 
be approved for export to satisfactory 
end-users in Country Groups QWY and 
the People’s Republic of China (PRC) of 
“stored program controlled circuit 
switching” equipment or systems, 
controlled by sub-paragraph (b), 
provided that: 

Note: This Advisory Note will enter 
into force on 15 September 1988. 

(a) The equipment or systems are 
designed for fixed civil use as “stored 
program controlled telephone circuit 
switching” exchanges that fulfill the 
definitions of either “terminal 
exchange” or “transit exchange”; 

(b) The equipment or systems: 

(1) Are designed and used for fixed 
civil “stored program controlled 
telephone circuit switching” 
applications; and 

(2) Will be operated in the importing 
country by a civil end-user who has 
furnished to the supplier a signed 
statement, certifying that the equipment 
or systems will be used for the specified 
end-use at a specified location only; 

(c) OEA is assured that the number, 
type and characteristics of such 
equipment or systems are normal for the 
approved application; 

(d) When exported, the equipment or 
systems cannot be adapted to mobile 
use or security use, as described in 
ECCN 1565(f)(1) to (4), (g), or (h)(1)(ii) 
(A) and (B); 

(e) The equipment or systems do not 
have the following features: 

(1) Multi-level call preemption 


- including overriding or seizing of busy 


subscriber lines, “trunk circuits” or 
switches; or 
(2) “Common channel signalling”; 








(3) Adaptive routing, or algorithms 
permitting a search for “trunk circuit” 
connection paths within a network; 

(4) Interconnection to multi-RF 
channel radio equipment that allows the 
exchange to operate in a mobile 
telephone system; 

(5) Digital subscriber line interfaces; 

(6) Digital synchronization circuitry 
for networking two or more exchanges; 
or 

(7) Centralized maintenance, including 
the transmission or reception of — 
instructions for purposes of: 

(i) Controlling traffic; 

(ii) Directionalizing paths; 

(iii) Altering routing tables; 

(iv) Connecting or disconnecting 
subscriber circuits or “trunk circuits”; or 

(v) Managing the switch or network; 


Except: 
The routing of simple alarms 
announcing equipment malfunctions; 


(f) “Communication channels” or 
“terminal devices” used for 
administrative and control purposes; 

‘ (1) Are fully dedicated to these 
purposes; and 

(2) Do not exceed a “total data - 
signalling rate” of 9,600 bit per second; 

(g) Voice channels are limited to 3,100 
Hz as defined in CCITT 
Recommendation G.151; 

(h) The ‘software’ supplied: 

(1) Is limited to: 

(i) The minimum “specially designed 
software” necessary for the use (i.e., 
installation, operation and maintenance) 
of the equipment or systems; and 

(ii) Machine executable form; 

(2) Does not include “software”: 

(i) Controlled by ECCN 1527 or 
1566(a)(5); or 

(ii) To permit user modification of 
generic “software” or its associated 
documentation; 

(i) Reserved; 

(j) If the equipment or systems are not 
designed for installation by the user 
without support from the supplier, then 
the “software” necessary for 
commissioning is: 

(1) Exported on a temporary basis 
only; and 

(2) Kept under the control of the 
supplier; 

(k) Reserved; 

(1) A statement is provided that fully 
identifies the following: 

(1) The equipment or system to be 
provided; and 

(2) The intended application and 
traffic load; and 

(3) All end-users and their activities. 
Advisory Note 8: The following are 
definitions of terms used in this ECCN 
1567: 
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“Common channel signalling” — 

A signalling method in which a single 

channel between exchanges conveys, 

by means of labelled messages, 

signalling information relating to a 

multiplicity of circuits or calls and 

other information such as that used 
for network management. 
“Communication channel"— 

The transmission path or circuit 

including the terminating transmission 

and receiving equipment (modems) for 
transferring digital information 
between distant locations. 

“Data device” — 

Equipment capable of transmitting or 

receiving sequences of digital 

information. 
“Data (message) switching”— 

The technique, including but not 

limited to store-and-forward or packet 

switching, for: 

(a) Accepting data groups (including 
messages, packets, or other digital or 
telegraphic information groups that are 
transmitted as a composite whole); 

(b) Storing (buffering) data groups as 
necessary; 

(c) Processing part or all of the data 
groups, as necessary, for the purpose of: 

(1) Control (routing, priority, 
formatting, code conversion, error 
control, retransmission or journaling); 

(2) Transmission; or 

(3) Multiplexing; and 

(d) Retransmitting (processed) data 
groups when transmission or receiving 
facilities are available. 

“Data signalling rate"— 

The rate as defined in ITU 

Recommendation 53-36, taking into 

account that, for non-binary 

modulation, baud and bit per second 
are not equal. Binary digits for coding, 
checking, and synchronization 
functions are included. 

Note. It is maximum one-way rate, i.e., 
the maximum rate in either transmission 
or reception. 
“Digital computer’— 

Equipment that can, in the form of one 

or more discrete variables: 

(a) Accept data; 

(b) Store data or instructions in fixed 
or alterable (writable) storage devices; 

(c) Process data by means of a stored 
sequence of instructions that is 
modifiable; and 

(d) Provide output of data. 

Note: Modifications of a stored 
sequence of instructions include 
replacement of fixed storage devices, 
but not a physical change in wiring or 
interconnections. 

“Embedded” in equipment or systems— 

Can feasibly be neither: 

(a) Removed from such equipment or 
systems; nor 


(b) Used for other purposes. 


“Local area network”— 
A data communication system that: 


(a) Allows an arbitrary number of 
independent “data devices” to 
communicate directly with each other; 
and 

(b) Is confined to a geographic area of 
moderate size (e.g., office building, 
plant, campus, warehouse). 


“Private automatic branch exchange 
(PABX)’— 

An automatic telephone exchange, 

typically incorporating a position for 

an attendant, designed to provide 

access to the public network and 

serving extensions in an institution 

such as a business, government, 

public service or similar organization. 
“Software” — 

A collection of one or more 

“programs” or “microprograms” fixed 

in any tangible medium of expression. 
“Space division analog exchange” — 

A “space division exchange”, using an 

analog (including sampled analog) 

signal within the switching matrix. 

Such exchanges can rout digital 

signals, subject to the bandwidth 

limitations of the equipment. Thus, 
such exchanges in public networks 
commonly pass digital data at rates of 
several kilobit per second per voice 
channel of 3,100 Hz as defined in 

CCITT Recommendation G.151. 

Note: A “space division analog 
exchange” with a wideband switching 
matrix can be converted to a “space 
division digital exchange” by modifying 
some or all of the input interface 
circuitry. 

“Space division digital exchange”— 

A “space division exchange” that 

accommodates the transmission 

through the switching matrix of digital 
signals requiring a bandwidth wider 
than a voice channel of 3,100 Hz as 
defined in CCITT recommendation 

G.151. 

Note: A “space division digital 
exchange” can be converted to a “space 
division analog exchange” by modifying 
some or all of the input interface 
circuitry. 

“Space division exchange”"— 

An exchange in which different 

streams of data or voice signals are 

routed through the switching matrix 
along physically different paths. The 
signal being routed through the matrix 
can be analog (e.g., conventional 
amplitude modulation, pulse 

amplitude modulation) or digital (e.g., 

pulse code modulation, delta 

modulation or data). 
“Specially designed software’— 
The minimum “operating systems”, 


“diagnostic systems”, “maintenance 
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systems” and “application software” 
necessary to be executed on a 
particular equipment to perform the 
function for which it was designed. To 
make other incompatible equipment 
perform the same function requires: 


(a) Modification of this “software”; or 

(b) Addition of “programs”. 

“Stored program controlled circuit 
switching”— 

The technique for establishing, on 

demand and until released, a direct 

(space division switching) or logical 

(time division switching) connection 

between circuits based on switching 

control information derived from any 

source or circuit and processed 

according to the stored program by 

one or more electronic computers. 
“Stored program controlled telegraph 
circuit switching”— 

Techniques essentially identical to 

those for “stored program controlled 

telephone circuit switching”, for 
establishing connections between 
telegraph (e.g., telex) circuits based 
solely on a subscriber type of 
signalling information. 
“Stored program controlled telephone 
circuit switching”— 

The technique for establishing within 

an exchange, on demand and until 

released, an exclusive direct (space 
division switching) or logical (time 
division switching) connection 
between calling and called telephone 
circuits: 

(a) Based solely on a subscriber-type 
of telephone signalling information, 
derived from the calling circuit; and 

(b) Processed according to the stored 
programs by one or more electronic 
computers. 


The telephone circuits may carry any 

type of signal, e.g., telephone or telex, 

compatible with a voice channel 

bandwidth of 3,100 Hz or less. 
“Terminal device”— 

A “data device” that: 

(a) Does not include process control 
sensing and actuating devices; and 

(b) Is capable of: 

(1) Accepting or producing a physical 
record; 

(2) Accepting a manual input; or 

(3) Producing a visual output. 

Note: Normal groupings of such 
equipment (e.g., a combination of paper 
tape punch/reader and printer), 
connected to a single data channel or 
“communication channel”, shall be 
considered as a single “terminal 
device”. 

“Terminal exchange”— 

(a) A local exchange used for 

terminating subscribers’ lines; 
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{b) A remote switching unit that 
performs some functions of a local 
exchange and operates under a measure 
of control from the parent exchange; 

(c) A local exchange, typically 2-wire, 
used as a switching point for traffic 
between subordinate local exchanges, 
which may also provide 4-wire 
connections to and from the national 
long-distance network; or 

(d) An exchange that performs any 
combination of functions in {a), {b} or (c) 
above. 

“Time division analog exchange”"— 

A “time division exchange” in which 

the parameter, associated with an 

individual segment of a stream of data 
or voice signals, varies continuously. 
“Time division digital exchange"— 

A “time division exchange” in which 

the parameter, associated with an 

individual segment of a stream of data 

or voice signals, is one of a finite 

number of digitally coded values. 
“Time.division exchange” — 

An exchange in which segments of. 

different streams of data or voice 

signals are interleaved in time and 
routed through the switching matrix 
along a common physical path. 

The matrix may also include one or 

more stages of space division 

switching. 
The signal being routed through the 
matrix can be analog {e.g., pulse 

amplitude modulation) or digital [e.g., 

pulse code modulation, delta 

modulation or data). 

‘Total data signalling rate”— 
The sum of the individual “data 
signalling rates” of all 

“communication channels” that: 

{a) Have been provided with the 
system; and 

(b) Can be sustained simultaneously 
assuming the configuration of the 
equipment that would maximize this 
sum of rates. 

“Transit exchange” — 

(a) An exchange, typically 4-wire, 
used as a switching point for traffic 
between other exchanges in the national 
network (historically known as a trunk 
exchange); 

(b) A 4-wire exchange serving 
outgoing, incoming or transit 
international calls; or 

(c) An exchange that performs any 
combination of functions in {a) or (b) 
above or those of a “terminal 
exchange”. 

“Trunk circuit" — 

A circuit with associated equipments 

terminating in two exchanges. 
“Wide area network"— 

A data communication system that: 

(a) Allows an arbitrary number of 
independent “data devices” to 
communicate with each other; 


(b) May include “local area 
networks”; and 

(c) Is designed to interconnect 
geographically dispersed facilities. 


Supplement 1 to § 399.1 [Amended] 

7. In Supplement No. 1 to § 399.1 (the 
Commodity Control List), Commodity 
Group 5, Electronics and Precision 
Instruments, ECCN 4529B is removed. 


Supplement 1 to § 399.2 {Amended] 

8. In Supplement No. 1 to § 399.2, 

“Commodity Interpretations; 
Interpretation 8 is removed and 
reserved. 
(Secs. 203, 206, Pub. L. 95-223, Title 11, 91 
Stat. 1626, 1628 (50 U.S.C. 1702, 1704), 
Executive Order No. 12470 of March 30, 
1984 (49 FR 13099, April 3, 1984)) 

Dated: December 21, 1984. 

John K. Boidock, 

Director, Office of Export Administration, 
International Trade Adminisiration. 

{FR Doc. 84-33716 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-D7-M 


FEDERAL TRADE COMMISSION 
16 CFR Part 14 


Administrative interpretations, General 
Policy Statements, and Enforcement 
Policy Statements 


AGENCY: Federal Trade Commission. 


ACTION: Final rule; Publication of 
enforcement protocol for Franchise Rule. 


SUMMARY: The enforcement protocal 
articulates some of the factors which the 
Commission considers in determining 
whether or not to initiate enforcement 
proceedings for non-compliance with the 
Franchise Rule. These factors include 
the nature of the alleged violation, the 
degree of injury, the proposed remedies 
and the appropriateness of naming as 
additional defendants individuals who 
direct, formulate and control company 
policies. 

DATE: The Franchise Rule enforcement 
protocol is effective December 21, 1984. 
FOR FURTHER INFORMATION CONTACT: 
FTC/PC-B-800-7, John M. Tifford, 
Federal Trade Commission, 600 £ Street, 
N.W. {8th Floor), Washington, D.C. 
20580 (202) 376-2805. 


List of Subjects in 16 CFR Part 14 


Franchises, Business opportunity 
ventures, Trade practices. 
SUPPLEMENTARY INFORMATION: The 
FTC’s Franchise Rule is formally titled 
“Disclosure Requirements and 
Prohibitions Concerning Franchising and 
Business Opportunity Ventures,” 16 CFR 
Part 436. The Commission has 
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determined that it is in the public 
interest to publish, in the form of an 
enforcement policy statement, some of 
the factors which the Commission 
considers in determining whether or not 
to initiate an enforcement proceeding for 
non-compliance with the Franchise Rule. 


PART 14—[AMENDED] 


Accordingly, Title 16 of the Code of 
Federal Regulations is amended by the 
addition of new § 14.17. 


§ 14.17 Franchise Rule Enforcement 
Protocol 


The Commission believes that the 
following questions sre relevant in 
deciding when to initiate an 
enforcement action under the Franchise 
Rule. The Commission does not intend 
to suggest that it must possess answers 
to each of the questions before initiating 
any action. In some cases, answering 
certain questions may involve undue 
costs. Moreover, the answers to even a 
few questions may so positively indicate 
that a proposed action is in the public 
interest so that the Commission need 
not consider other questions. The 
protocol is a framework for analysis, not 
a rigid imperative. 

(a) Coverage Under the Rule. (1) Is the 
proposed defendant covered by the 
Rule? Analyze the relationship between 
the proposed defendant and its 
distributors in the context of the rule’s 
definitional prerequisites to coverage. 

(2) To what extent will proof of 
coverage be based on the proposed 
defendant's own writings, such as its 
contract or promotional materials, as 
opposed to witnesses’ testimony about 
salespersons’ promises? 

(3) Is it likely that the proposed 
defendant will challenge coverage? If so, 
will such challenge be based on a 
question of interpretation or a question 
of facts; that is, is the dispute over 
whether a given fact situation 
constitutes a franchise or what the facts 
are? 

(4) If Rule coverage is uncertain, 
would a Section 5.action be more 
appropriate? 

(b) Compliance With the Rule. (1) 
Was the basic disclosure document 
provided to prospective franchisees? 
Were all required disclosures made 
completely and accurately? 

(2) Was timely disclosure made? 

(3) Did the franchisees have at least 
10 business days to review the 
disclosures? 

(4) Were earnings claims made? If so, 
was an earnings claims disclosure 
document provided? Does there appear 
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to be substantiation for any claims 
made? 

(5) Were there any other rule 
violations present? 

(c) Consumer Injury. (1) How many 
franchises were sold in violation of the 
rule? 

(2) What is the aggregate dollar 
volume of revenue received by the 
franchisor from franchise sales in 
violation of the rule, and the franchisor’s 
current net worth? 

(3) What is the current or expected 
rate of franchise sales? 

(4) How much have franchisees lost? 
To what extent has their behavior after 
purchase contributed to-or mitigated 
their losses? Conversely, to what extent 
has their franchisor’s behavior 
contributed to or mitigated their losses? 

(5) What percentage of the 
franchisor’s franchisees have 
experienced economic loss from their 
investments? Can this loss be attributed, 
in whole or in part, to Rule violations? 

(d) Remedies. (1) Analyze the 
efficiency of injunctions, civil penalties 
and consumer redress. 

(2) Discuss the need for proposed 
preliminary relief, such as an asset 
freeze and preliminary injunction. 

(3) Who are the key persons who 
formulate, direct and control the 

‘company policies who should be 
individually named in the complaint? 

(4) What is the financial condition of 
each proposed defendant? What can we 
reasonably anticipate collecting in civil 
penalties or redress from corporate and 
individual defendants? 

(5) If consumer redress is 
recommended, what is the estimated 
loss and how is it calculated? 

(6) How viable or likely is non- 
Commission enforcement, such as 
private actions or state or local 
prosecution, as an alterrnative to 
Commission action? 

' (7) To what extent would each type of 
violation identified have been likely to 
influence decisions by potential 
franchisees? 

(e) Other Conditions. (1) What 
resources are needed to bring the action 
to an acceptable conclusion? 

(2) Will the action deter other 
potential violators from failing to 
comply with the Rule? 

(38 Stat. 717, as amended, 15 U.S.C. 41-58) 

By direction of the Commission. 

Emily H. Rock, 

Secretary. 

[FR Doc. 84-33998 Filed 12-28-84; 8:45 am] 
BILLING CODE 6750-01-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


16 CFR Part 1000 


Commission Organization and 
Functions 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission is 
publishing revisions to its statement of 
organization and functions to reflect 
organizational changes made since the 
changes published December 31, 1981, 46 
FR 63244. These include creation of a 
Directorate for Field Operations and 
relocation of the Commission’s human 
factors personnel. 


EFFECTIVE DATE: December 31, 1984. 


aApprRess: Consumer Product Safety 
Commission, Office of the Secretary, 
Washington, D.C. 20207. 


FOR FURTHER INFORMATION CONTACT: 
Joseph F. Rosenthal, Office of the 
General Counsel, Consumer Product 
Safety Commission, Washington, D.C. 
20207. Telephone 301-492-6980. 


SUPPLEMENTARY INFORMATION: The 
Commission is revising its statement of 
organization and functions, 16 CFR Part 
1000, to include organizational changes 
since the part was last substantively 
revised on December 31, 1981, 46 FR 
63244. The organizational changes are 
summarized below: 


1. A Directorate for Field Operations 
was created and assumed responsibility 
for supervision of the Commission's 
Regional Offices. 

2. The Commission's functions and 
staff relating to human factors analysis 
were transferred from the Directorate 
for Epidemiology to the Directorate for 
Engineering Sciences. 

Since this rule relates solely to 
internal agency management, pursuant 
to 5 U.S.C. 553, the Commission finds 
that notice and other public procedures 
with respect to this rule are impractical 
and contrary to the public interest, and 
good cause is found for making this rule 
effective immediately upon publication 
in the Federal Register. Further, this 
action is not a rule as defined in the 
Regulatory Flexibility Act, 5 U.S.C. 601- 
612, and, thus, is exempt from the 
provisions of that Act. 


List of Subjects in 16 CFR Part 1000 


Organization and function 
(government agencies). 
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PART 1000—[AMENDED] 


Accordingly, Part 1000 of Chapter II of 
Title 16 of the Code of Federal 
Regulations is amended as shown. 

1. The authority citation for Part 1000 
reads as follows: 


Authority: 5 U.S.C. 552(a). 


2. Section 1000.21 is revised to read as 
follows: 


§ 1000.21 Office of the Executive Director. 


The Executive Director, under the 
broad direction of the Chairman and in 
accordance with Commission policy, 
acts as the chief operating manager of 
the agency, supporting the development 
of the agency's budget and operating 
plan before and after Commission 
approval and managing the execution of 
those plans. The Executive Director has 
direct line authority over seven 
operating directorates: Epidemiology, 
Economic Analysis, Engineering 
Sciences, Health Sciences, Compliance 
and Administrative Litigation, 
Administration and Field Operations; 
the Office of Program Management; the 
Office of Budget, Program Planning, and 
Evaluation; and the Office of Outreach 
Coordination. 

3. Section 1000.25 is revised to read as 
follows: . 


§ 1000.25 Directorate for Epidemiology. 


The Associate Executive Director for 
Epidemiology manages the Directorate 
for Epidemiology, which is responsible 
for injury data analysis to identify 
hazards or hazard patterns. The 
Directorate collects data on consumer 
product-related hazards and potential 
hazards, determines the frequency,. 
severity, and distribution of the various 
types of injuries and investigates their 
causes. It assesses the effects of product 
safety standards and programs on 
consumer injuries and conducts 
epidemiological studies and research in 
the fields of consumer-related injuries. It 
maintains an injury data clearinghouse 
and manages the National Electronic 
Injury Surveillance System (NEISS). 

4. Section 1000.27 is revised to read as 
follows: 


§ 1000.27 Directorate for Engineering 
Sciences. 

The Associate Executive Director for 
Engineering Sciences manages the 
Directorate of Engineering Sciences, 
which is responsible for developing 
technical policy and implementing the 
Commission’s engineering programs. 
The Directorate’s functional 
responsibility includes development and 
evaluation of product safety standards 
and test methods based on engineering 











and other physical sciences and the 
conduct and relevant evaluation of 
specific product testing to support 
general agency regulatory activities. The 
Directorate develops and evaluates 
performance criteria, design 
specifications; and quality contro] 
standards for certain consumer products 
and provides scientific and technical 
expertise to the Commission. It conducts 
and evaluates engineering tests and test- 
methods, participates in the engineering 
development of product safety 
standards and provides advice on 
proposed mandatory standards and 
industry voluntary standards efforts. It 
performs or monitors research in the 
engineering sciences, including the 
translation of human factors and 
engineering factors, provides 
supervision to the Commission's 
engineering laboratory and engineering 
test facility and provides analytical 
services in support of the Commission's 
enforcement activities. The Directorate 
for Engineering Science conducts studies 
of the safety of consumer products. It 
coordinates engineering research testing 
and evaluation activities with the 
National Bureau of Standards and other 
Federal agencies, private industry and 
consumer interest groups. The 
Directorate gives statistical support for 
the engineering aspects of standards 
development, certification programs and 
sampling for field inspection programs. 
The Directorate provides technical 
supervision and direction of all 
engineering activities, including tests 
and analyses conducted in the field. The 
Directorate provides engineering 
technical support to all Commission 
organizations, activities and programs. 
The Directorate also provides human 
factors analyses and evaluations, which 
involve studying the capabilities and 
limitations of the human, the design 
characteristics of the product and the 
environmental conditions and how they 
relate to injury causation {“man- 
machine interface”). It develops 
accident scenarios from the data to 
identify injury patterns attributed to 
human factors. Criteria are developed to 
determine which products are 
hazardous and the severity and 
likelihood of injury. Solutions are 
recommended to reduce the hazards 
identified. This information is applied to 
develop standards and corrective action 
plans. The Directorate provides 
appropriate analytical representation to 
the Office of Program Management. 

5. A new section 1000.31 is added to 
read as follows: 


§ 1000.31 Directorate for Field Operations. 
{a) The Associate Executive Director 
for Field Operations executes direct line 
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authority over all Commission field 
operations; develops, issues, approves, 
or clears proposals and instructions 
affecting the field activities; and 
provides a central point within the 
Commission from which Headquarters 
officials can obtain field support 
services. This office provides direction 
and leadership to the Regional Office 
Directors and promulgates policies and 
operational guidelines which form the 
framework for managemeat of 
Commission field operations. This office 
works closely with the other 
Headquarters functional units and the 
Regional offices to assure effective 
Headquarters-field relationships, proper 
allocation of resources te support 
Commission priorities in the field, and 
effective performance of field tasks. It 
represents the field and prepares field 
program documents. It coordinates 
direct contact procedures between 
Headquarters’s offices and Regional 
offices. The office is also responsible for 
liaison with State, local, and other 
Federal agencies on product safety 
programs in the field. 

(b) Regional offices are responsible 
for carrying out investigative and 
compliance activities within their areas. 
They encourage industry compliance 
with the laws and regulations 
administered by the Commission 
through information and education 
programs. They also provide support 
and maintain liaison with components 
of the Commission, other Regional 
Offices, and appropriate Federal, State, 
and local government offices. 

Dated: December 26, 1984. 

Sadye E. Dunn, 

Secretary, Consumer Product Safety 
Commission. 

[FR Doc. 84-33838 Filed 12-28-84; 8:45 am] 
BILLING CODE 6335-01-M 





DEPARTMENT OF ENERGY 


Federal Energy Reguiatory 
Commission 


18 CFR Part 154 


[Docket Nos. RM83-7 1-035 through RM63- 
71-838) 


Elimination of Variable Costs From 
Certain Natural Gas Pipeline; Minimum 
Commodity Bill Provisions 


Issued: December 21, 1984. 


AGENCY: Federal Energy Regulatory 
Commission, DOE. 


ACTION: Order denying rehearing and 
motion for stay of Order No. 380-C. 


SUMMARY: By this order, the 
Commission denies four requests for 
rehearing of Order No. 380-C. The 
Commission only addresses the 
objections raised by the petitioners 
which have not already been addressed 
by the Commission in Order No. 380-C. 
In addition, by this order, the 
Commission denies a motion for stay of 
Order No. 380-C. 


in Order No. 380-C, the Commission, 
after further comments by the parties, 
reaffirmed its decision to apply the 
minimum commodity bill to minimum 
take provisions. The Commission 
declined to grant Arkansas-Louisiana 
Gas Company and Pacific Gas 
Transmission Company a waiver and, in 
response to Colorado Interstate Gas 
Company's request for clarification, 
directed MIGC, Inc. to file an Interim 
Agreement, dated December 20, 1983, as 
part of its FERC Gas Tariff. 

DATE: This order was issued on 
December 21, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Cynthia A. Govan, Room 4007, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426. 

SUPPLEMENTARY INFORMATION: 

Before Commissioners: Raymond J. 
O'Connor, Chairman; Georgiana Sheldon, 
A.G. Sousa, Oliver G. Richard fil and Charles 
G. Stalon. 

1. Introduction 

The Federal Energy Regulatory 
Commission (Commission) has received 
four requests for rehearing ‘ and a 
motion for stay * of Order No. 380-C.* 
This order denies all four requests for 
rehearing and MIGC, Inc.’s {MIGC) 
request for stay of Order No. 380-C. 


Il. Background 

On October 24, 1984, the Commission 
issued Order No. 380—C which 
reaffirmed the application of the 
minimum bill rule to minimum take 
provisions in pipeline rate schedule or 
tariffs, denied requests for waiver filed 
by Arkansas Louisiana Gas Company 
(Arkla) and Pacific Gas Transmission 
Company and directed MIGC, Inc. 
(MIGC) to file an Interim Agreement, 
dated December 20, 1983, as part of its 
FERC Gas Tariff. On November 23, 1984, 
requests for rehearing were filed by 


' The requests for rehearing were filed by: (1) 
Transwestern Pipeline Company; ( 2) Arkansas- 
Louisiane Gas Company (3) Algonquin Gas 
Transmission Company; and (4) MIGC, inc. 

* The motion for stay of Order No. 380-C was 
filed by MIGC, Inc. 

* Order No. 380-C, Docket Nos. RM83-71-001 
through 030, Elimination of Varrable Costs Froi. 


Certain Natural Gas Pipeline Minimum Commodity 
Bill Provisions, 29 FERC § 61,077, 49 FR 43625 
(October 31, 1984). py 
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MIGC, Arkla, Transwestern Pipeline 
Company (Transwestern), and 
Algonquin Gas Transmission Company 
(Algonquin). On December 6, 1984, 
MIGC also filed a motion for stay of 
Order No. 380-C. 


Ill. Issues on Rehearing 
A. Procedural Objections 


The petitioners assert many 
procedural objections regarding the 
Commission's ruling in Order No. 380-C. 
After giving each objection full 
consideration, we find that none has 
merit. Indeed, we believe only one of the 
petitioners’ procedural claims warrant 
discussion. This claim concerns 
petitioners’ asserted right to an 
evidentiary hearing. 

Petitioners assert that the factual 
issues on which the Commission has 
made findings are matters in dispute 
which cannot be resolved absent an 
evidentiary proceeding. The petitioners 
contend that when factual issues are in 
dispute, as in the instant proceeding, the 
Commission is required by the 
substantial evidence test contained in 
section 19 of the Natural Gas Act to go 
beyond bare notice and comment 
procedures to provide an evidentiary 
hearing complete with the presentation 
of witnesses and cross-examination. 
Petitioners’ claim that the procedures 

‘used in establishing the instant rule 
denied them their statutory right to an 
adjudicatory hearing under the Natural 
Gas Act are not well-founded. 

A trial-type hearing is cumbersome 
and unnecessary in informal 
rulemakings. Such a hearing is useful in 
deciding disputed adjudicative facts, not 
in resolving legislative facts, such as 
those at issue here. Legislative facts are 
defined as: 


The facts which help the tribunal to 
determine the content of law and of policy 
and help the tribunal exercise its judgement 
or discretion in determining what course of 
action to take. Legislative facts are general 
and do not concern the immediate parties.‘ 

The record contains facts regarding 
what effect minimum take provisions 
have on the ability of the pipelines to 
pursue a least-cost purchasing policy 
and whether those provisions act as a 
barrier to competition. Those facts are 
legislative in nature because they assist 
the Commission in establishing a policy 
regarding the continued use of minimum 
take provisions. While any rule may 
adversely affect individual parties, its 
prospective effect and generic 
application militates against unfairness 
to any person. To the extent those 


‘Davis, Administrative Law Text, 1972, section 
15.03 at 296. 


individual parties adversely affected 
believe that unique factual 
circumstances distinguish them from the 
norm, they may file for a waiver of the 
regulations. As we stated in Order No. 
380, generic action on this subject is in -_ 
the public interest and the Commission 
has adequate authority to act under 
section 5 of the Natural Gas Act by 
means of rulemaking. (See Order No. 380 
at 45-49). 


B. Other Objections Raised 


Several petitioners on rehearing raise 
issue with the rule as it applies in 
certain instances. MIGC and Arkla on 
rehearing argue against application of 
the rule in certain factual circumstances 
related only to their systems. They do 
not make clear whether these situations 
reflect those of other natural gas 
pipelines. The Commission's Order No. 
380-C was based on a thorough 
examination of the circumstances of 
many pipelines, including the 
petitioners. As discussed below and in 
Order No. 380-C, none of these 
arguments raised on rehearing dissuade 
the Commission from its finding that the 
rule, as promulgated, is reasonable and 
should apply to minimum take 
provisions in all pipeline rate schedules 
or tariffs. 


1. MIGC, INC. 


‘ All of the arguments raised on 
rehearing by MIGC address the 
application of the rule to the specific 
facts on its system. MIGC’s arguments 
could have been better framed in terms 
of a request for waiver of the rule as 
applied to the Interim Agreement, but 
the Commission does not consider that 
MIGC has yet requested such a waiver. 
For purposes of expedition, the 
Commission will discuss the specific 
facts raised by MIGC here. 

MIGC asserts that: (1) The 
Commission's findings that eliminating 
minimum take provisions will allow 
purchasers to reduce costs by following 
a least-cost purchasing strategy are ~ 
unfounded as demonstrated in MIGC’s 
case; (2) the Commission failed to 
consider MIGC’s situation and, as 
applied to MIGC, its analysis and 
assumptions are invalid; and (3) the 
Commission erred in ordering MIGC to 
file the Interim Agreement. (at 6-23) The 
Commission has considered the factual 
circumstances on MIGC’s system and 
has concluded that as applied to MIGC, 
the Commission's analyses and 
assumptions are valid. 

In support of its contention that the 
Commission's findings are unfounded, 
MIGC states that following the issuance 
of Order No. 380-C, “CIG has confirmed 
that it has not and will not follow a 
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least-cost purchasing strategy.” (at 8) 
MIGC states that this is borne out by the 
fact that following the issuance of Order 
No. 380-C, CIG informed MIGC that it 
was reducing its takes from MIGC by 30 
percent, regardless of the fact that “[a] 
significant portion of the gas CIG is 
currently purchasing is more expensive 
than MIGC’s gas... .” (at 9) In Order 
No. 380-C, the Commission did not state 
that purchasers would pursue a least- 
cost purchasing strategy, but that the 
elimination of minimum take provisions 
would enable pipelines to pursue a 
least-cost purchasing strategy. To the 
extent a jurisdictional pipeline’s gas 
costs do not reflect prudent purchasing 
practices or it unjustly or unreasonably 
favors affiliated companies, a remedy is 
available. : 

MIGC also argues that the 
Commission failed to consider situations 
such as exist on MIGC’s system and, 
therefore, the Commission's analysis 
and assumptions are invalid. {at 12-17) 
MIGC again relies on the fact that 
nearly all of its supply is made up of 
casinghead and processing plant gas 
and the application of this rule will 
render MIGC unable to sell the amount 
of gas necessary to maintain production 
levels. (at 13-14) MIGC is also 
concerned that if it is unable to 
guarantee its suppliers/producers a 
market for this gas, they will no longer 
continue to provide MIGC with a 
reliable source of gas supply. The 
Commission is not persuaded by these 
arguments. MIGC has not demonstrated 
that the application of this rule will 
cause MIGC’s suppliers/producers 
operational problems resulting from 
reduced takes. As we have repeatedly 
stated, if operational problems result 
from reduced takes, producers will be 
more inclined to reduce prices in order 
to market the gas. The rule is intended 
to encourage producer's to reduce prices 
to market clearing levels. With respect 
to MIGC’s contention that it will no 
longer be guaranteed a reliable source of 
gas supply, it is very unlikely that 
MIGC’s producers/suppliers will turn 
away a buyer willing to take its 
casinghead and processing plant 
production. 

Finally, MIGC contends that the 
Commission erred in ordering MIGC to 
file the December 20, 1983 Interim 
Agreement. (at 20) In support of this 
contention, MIGC states that the Interim 
Agreement has no effect on the rate CIG 
must pay for MIGC’s gas CIG is the only 
purchaser under MIGC’s Rate Schedule 
PL-1; therefore, there is no lack of 
certainty on CIG’s part as to the rate in 
effect for MIGC’s gas. (at 20-22) MIGC 
also states that regardless of whether 
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the Interim Agreement should be on file 
with the Commission, the Commission 
had no basis to extend its minimum bill 
rule to modify the Interim Agreement 
because the Commission made no 
attempt to consider the unique 
circumstances surrounding the MIGC/ 
CIG Agreement, and failed to consider 
the effects of applying the rule to the 
Interim Agreement. (at 22) 

The Commission has not erred in 
ordering MIGC to file the Interim 
Agreement because “all contracts which 
in any manner affect or relate to such 
rates, charges, classifications, and 
services” are to be filed with the 
Commission in accordance with section 
4(c) of the Natural Gas Act. *It is clear 
that the terms and conditions of service 
as set forth in the Interim Agreement 
affect or relate to the rates, charges or 
services rendered by MIGC. 

Contrary to MIGC’s assertions, the 
Commission has considered the 
circumstances surrounding the 
execution of the Interim Agreement and 
the effects of applying the rule to that 
Interim Agreement. The Commission 
finds, however, that these facts do not 
demonstrate that the rule as applied to 
MIGC is invalid. Accordingly, MIGC’s 
request for rehearing is denied. 


2. Arkansas-Louisiana Gas Company 


Arkla asserts that the Commission’s 
refusal to grant it a waiver of the 
minimum bill rule was arbitrary and 
capricious. In support of its assertion, 
Arkla states that: (1) The Commission’s 
action encourages the purchase.of high- 
cost gas, thereby insulating high-cost 
producers from competition and 
encouraging further discrimination by 
Northwest Central Pipeline Corporation 
(Northwest Central); (2)'the Commission 
has ignored the operational and 
contractual impact of its orders; and (3) 
the Commission's orders will cause 
Arkla irreparable harm. The 
Commission is not persuaded by these 
arguments. 

Arkla contends that the Commission 
incorrectly assumed that removal of 
Arkla’s minimum take provisions would 
enhance price competition. According to 
Arkla, the Commission ignored the 
relatively low cost of Arkla’s gas, as 
well as what was actually occurring in 
the marketplace. (at 7) The 
Commission's order eliminating 
minimum take provisions to the extent 
they recover gas costs for gas not taken 
does not encourage the purchase of 
high-cost gas. On the contrary, it 
eliminates certain barriers which 
inhibited a pipelne from pursuing a 


515 U.S.C. 717¢(e). 


least-cost purchasing strategy. What 
Arkla and other petitioners complain 
about is not what the rule actually does, 
but what it fails to do. For instance, 
Arkla’s complaint is not with the fact 
that the rule will allow purchasers to 
seek less expensive gas, but rather that 
its customers, given the option, will not 
purchase the least expensive gas 
available because of other contractual 
obligations. In this proceeding, the 
Commission was only attempting to 
remedy the problems caused by the 
inclusion of minimum take provisions in 
pipeline rate schedules or tariffs. The 
Commission did not undertake to 
resolve all of the problems related to 
individual pipelines’ purchasing 
practices, but neither has it turned a 
blind eye to the practices cited by Arkla 
and the other petitioners. Rather, those 
matters are more appropriately 
considered in future proceedings when 
those pipelines file to adjust their rates 
to recover the purchased gas costs in 
question. 

Arkla’s second and third contentions 
concern the operational and contractual 
impact of the Commission's orders on its 
system. According to Arkla, elimination 
of its minimum take provisions is 
subjecting Arkla to wide swings in gas 
demands which could result in a 
reduction in deliveries to Arkla’s 
Priority 6 customers. (at 15-16) Arkla 
further contends that because the 
Commission's intentions with respect to 
minimum take provisions was not 
known until July 1984, there was 
insufficient time for Arkla to attempt to 
adjust its operations and obligations to 
accommodate this substantial altering of 
the service rendered to Northwest 
Central. According to Arkla, absent a 
waiver of the Commission's rule, it will 
suffer irreparable harm. (at 15-18) The 
Commission, as discussed in Order No. 
380-C, has considered the operational 
and contractual impact of its orders on 
Arkla and is not persuaded that 
subjecting Arkla to the rule will cause 
Arkla irreparable harm. For these 
reasons, Arkla’s request for rehearing is 
denied. 


3. Algonquin Gas Transmission 
Company and Transwestern Pipeline 
Company 


Algonquin and Transwestern have 
raised the same or similar arguments as 
those addressed above or in Order No. 
380-C. For that reason, they will not be 
repeated here. The requests for 
rehearing of Algonquin and 
Transwestern are hereby denied. 

The Commission has considered all of 
the other issues raised on rehearing and 
concluded that only the issues discussed 
above merit response. All of the other 


Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


issues not addressed above have 
already been fully considered and 
addressed in the 380 series of orders. 


IV. Motion for Stay 


On December 6, 1984, MIGC filed a 
motion for stay of Order No. 380—C 
pending consideration of MIGC’s 
request for rehearing of that order and 
any subsequent court review. 

The key element in the Commission’s 
determination of whether to grant a stay 
is whether the moving party has 
demonstrated that it will be irreparably 
injured in the absence of a stay. Ozark 
Gas Transmission System, 17 FERC 
{ 61,235 (1981). Upon review of MIGC’s 
motion, we find that MIGC’s assertion of 
irreparable injury is without merit.® 
MIGC has not shown good cause 
warranting a stay of Order No. 380-C. 
We will therefore deny MIGC’s motion. 


V. Clarification 


Several questions have arisen 
concerning the scope of the rule with 
respect to the recovery of fixed costs 
associated with minimum take 
provisions. In Order No. 380—C, mimeo 
at 7, the Commission incorrectly stated 
that the pipeline is free to seek recovery 
of such costs in a general section 4 rate 
filing. Minimum take provisions remain 
currently effective except to the extent 
that they operate to recover variable 
costs for gas not taken by the buyer. The 
Commission in Order No. 380-C only 
eliminated the recovery of variable 
costs under a pipeline’s minimum take 
provision. In other words, minimum take 
provisions are treated in the same 
manner as minimum commodity bills. 
The fixed cost component included in a 
selling pipeline’s commodity rate may 
still be recovered by that seller for the 
namber of units of gas specified in the 
minimum take provision even where the 
buyer does not take that specified 
minimum amount. Otherwise, these 
purchasers would be relieved of the cost 
responsibility for fixed costs associated 
with the service as well as responsibility 
for variable costs of gas not taken. As a 
result, these purchasers would be better 
off than purchasers under a minimum 
commodity bill. The Commission does 
not intend this to result from the present 
rule. 

The Commission orders: 

(A) For the reasons stated in the body 
of this order, the requests for rehearing 
filed by MIGC, Arkla, Transwestern, 
and Algonquin are hereby denied. 


® We furthermore are not persuaded by MIGC's 
assertion that the merits of its appeal are such that 
it is likely to succeed in the appellate court. 















(B) MIGC’s motion for stay of Order 
No. 380-C is hereby denied. 

By the Commission. 
Kenneth F. Plumb, 
Secretary. 
[FR Doc. 84-33796 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 





18 CFR Parts 270, 271, 272, and 273 


[Docket No. RM84-14-001, et al., Order No. 
406] 


Deregulation and Other Pricing 
Changes on January 1, 1985, Under 
the Natural Gas Policy Act 


Issued: December 21, 1984. 


AGENCY: Federal Energy Regulatory 
Commission. 


action: Order denying rehearing in part, 
granting rehearing in part, denying stay 
and making technical corrections. 


summary: On November 16, 1984, the 
Federal Energy Regulatory Commission 
(Commission) issued a final rule in 
Docket No. RM84-14-000, Order No. 406, 
49 FR 46874 (November 29, 1984), 
amending its regulations to prepare for 
price deregulation under section 121 of 
the Natural Gas Policy Act for certain 
types of gas subject to sections 102, 103, 
105, and 106, and publishing new 
maximum lawful prices under sections 
103(b) and 105(b)(3). The Commission 
received 18 timely petitions for 
rehearing of the final rule in this docket 
and two late filings that have been 
treated as petitions for reconsideration. 
For the reasons detailed in its order, the 
Commission is denying in part and 
granting in part rehearing of the final 
rule and denying stay. This order also 
makes several technical corrections to 
the final rule to clarify the regulations. 


EFFECTIVE DATE: This order will become 
effective January 1, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Peter J. Roidakis (202) 357-8307 or 
Elizabeth Pendley (202) 357-8476 at the 
Office of the General Counsel; Federal 
Energy Regulatory Commission; 825 
North Capitol Street, NE., Washington, 
D.C. 20426. 


SUPPLEMENTARY INFORMATION: 


Before Commissioners: Raymond J. 
O'Connor, Chairman; Georgiana Sheldon, A. 
G. Sousa, Oliver G. Richard Il and Charles 
G. Stalon. 


I. Introduction 

The Federal Energy Regulatory 
Commission (Commission) is granting in 
part and denying in part applications for 
rehearing of its final rule in Order No. 





406,1 which amended its regulations to 
prepare for price deregulation under 
section 121 of the Natural Gas Policy 
Act of 1978 (NGPA) for certain types of 
gas subject to NGPA sections 102, 103, 
105 and 106. The Commission received 
timely applications for rehearing of the 
final rule from eighteen petitioners.” For 
the reasons stated below and those set 
forth in the final rule, this order grants 
rehearing in part, denies rehearing in 
part, and denies applications for stay.® 


II. Background 


On January 1, 1985, NGPA section 121 
will deregulate the prices for substantial 
amounts of intrastate and interstate gas. 
Section 121(a) eliminates price controls 
from “new natural gas” defined in 
section 102(c)* and certain gas produced 


1 49 FR 46,874 (Nov. 29, 1984). 

2 Martin Oil Service, Inc., Martin Exploration 
Management Corporation, Colorado Energy 
Corporation, RM&4-14-001, December 4, 1984; Public 
Service Commission of the State of New York, 
RM84-14-002, December 12, 1984; Mitchell Energy 
Corporation, RM84—14--003, December 14, 1984; 
Indicated Producers, RM84—14-004, December 14, 
1984; Oklahoma Natural Gas Company, a division of 
ONEOK Inc., RM84-14-005, December 14, 1984; 
Barrett Energy Company, et a/. and Calvin 
Petroleum Corporation, RM84-14-006, December 14, 
1984; Louisiana Intrastate Gas Corporation, RM84- 
14-007, December 14, 1984; Transok, Inc., RM84-14- 
008, December 14, 1984; Independent Oil and Gas 
Association of West Virginia, RM84-14-009, 
December 14, 1984; Independent Oil and Gas 
Association of New York, RM84-14-010, December 
17, 1984; National Fuel Gas Distribution 
Corporation, RM84-14-011, December 17, 1984; Mr. 
John H. Hill, RM84~14-012, December 17, 1984; 
P.S.E.C., Inc., RM84—14-013, December 17, 1984; 
Pennsylvania Natural Gas Associates, RM84-14- 
014, December 17, 1984; Damson Oil Corporation 
and Samson Resources Company, RM84-14-015, 
December 17, 1984; Amoco Production Company, 
RM84-14-016, December 17, 1984; Conoco Inc., 
RM84-14-017, December 17, 1984; Ohio Oil and Gas 
Association, RM84-14-018, December 17, 1984. 

The Commission also received a petition for 
reconsideration from Louisiana Resources 
Corporation, RM84-14-020, December 18, 1984 and 
an untimely filed petition for rehearing from the 
Pennsylvania Oil and Gas Association (POGAM), 
RM84-14-019, December 18, 1984. The Commission 
will consider POGAM's petition as a petition for 
reconsideration rather than a petition for rehearing. 

3 Two petitioners requested stay of Order No. 406 
pending consideration of the rehearing petitions and 
possible court review. The Commission denies the 
requests for stay as not in the public interest. 
Deregulaiton will occur on January 1, 1985. Rules for 
orderly transition are necessary; Order No. 406 
promulgates these rules. Therefore, it is not in the 
public interest to grant a stay of these rules. 

* “New natural gas” under section 102(c) covers 
three types of gas: (1) gas produced from the Outer 
Continental Shelf under a lease entered into, on, or 
after April 20, 1977; (2) gas produced from an 
onshore well on which surface drilling began on or 
after February 19, 1977, or the depth was increased 
by 1,000 feet on or after that date, and which is at 
least 2.5 miles from the nearest market well or 
which is 1,000 feet deeper than the deepest 
completion location of any marker well within 2.5 
miles; an (3) gas produced from a reservoir from 
which natural gas was not produced in commerical 
quantities before April 20, 1977, subject to certain 
exclusions. 
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from “new, onshore production wells” . 
under section 103.5 Except for gas that is 
subject to section 121{e), section 121 
also deregulates the price of interastate 
gas that is categorized as section 105 or 
106(b) bas, if the price paid for the last 
deliveries of such natural gas occurring 
on December 31, 1984 (or, if no actual 
deliveries occurred on that date on 
December 31, 1984, the price that would 
have been paid for deliveries) is higher 
than $1.00 per MMBtu.® 

In general, the Commission's final rule 
stated (1) that jurisdictional agency 
determinations are still necessary for 
section 102 and section 103 gas after 
January 1, 1985; (2) that first sellers may 
make interim collections at the agreed 
upon deregulated price; (3) tha gas 
which qualifies for both a regulated and 
a deregulated category will be 
deregulated; (4) that contract prices for 
intrastate contracts above $1.00 per 
MMBtu by virtue of a definite price 
clauses would not be subject to the 
limitation imposed by section 121{(e). 

Rehearing was reqeusted on two 
primary issues: (A) whéther gas which 
qualifies for a regulated and a 
deregulated category will deregulate on 
January 1, 1985; and (B) whether certain 
intrastate gas will be deregulated. 


III. Disposition of Applications for 
Rehearing 
A. Dual Qualification Gas 


In the final rule on deregulation of 
certain NGPA gas categories, the 
Commission stated that gas which 
qualified for a regulated and a 
deregulated category will be 
deregulated.” 

Fourteen petitioners requested 
rehearing on this issue, stating that the 
decision on dually qualified gas in the 
final rule did not accurately mirror 
Congressional intent, was unlawful or 
arbitrary, and would lead to unintended 
results in the marketplace. These 


5 “New onshore production wells” under section 
103(c) are onshore wells on which surface drilling 
began on or after February 19, 1977, and from which 
gas is produced from a proration unit that meets 
certain requriements. Section 121 deregulates on 
January 1, 1985, the price of gas produced from 
section 103 wells where the gas was not committed 
or dedicated to interstate commerce on April 20, 
1977, and is produced form a completion location 
deeper than 5,000 feet. 

® See 15 U.S.C. 3331(e) (1982). 

7 Some exampled of dually qualified gas—one 
regulated under a maximum lawful price and one 
which will be deregulated on January 1, 1985 are— 
(1) new tight formation gas (section 107(c)(5)) which 
also qualifies under section 102(c) or qualifying 
section 103 in order to receive the section 107{c)({5) 
incentive price; (2) some stripper well gas (section 
108) which also has determinations as section 
102(c), or section 103 which qualifies for 
deregulation or section 105 deregulated ges 
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objections were addressed in the final 
rule. For the reasons listed in the final 
rule and reemphasized here, the 
applications for rehearing on this issue 
are denied. 


(1) Section 121 Mandates Deregulation 


The Commission recognizes that 
Congress had two major objectives in 
mind when it passed the NGPA in 1978. 
First, in the short term, it maintained a 
regulatory structure of price controls 
and, within that structure, provided 
incentives to encourage exploration and 
development of new reserves and, 
second, in the long term, it gradually 
substituted market forces for regulated 
prices by phasing in deregulation in 1985 
and 1987. Petitioners believe that the 
Commission’s determination for dealing 
with dually qualified gas creates a 
conflict between these two objectives. 
The Commission disagrees. The 
deregulation of certain categories of 
natural gas as provided in the NGPA is 
not in conflict with the goal of 
increasing energy supplies. Indeed, 
deregulation fosters this goal. Without 
question, phased deregulation was one 
of the primary methods utilized by 
Congress to increase energy supplies.® 

The statute clearly states that price 
controls for certain section 102(c), 
qualifying section 103(c) and section 105 
gas “shall * * * cease to apply January 1, 
1985.” NGPA section 121 mandates 
deregulation for these categories of gas. 
The fact that some of this gas also 
qualifies for another gas category does 
not alter this Congressional mandate to 
deregulate. The Commission is well 
aware that the NGPA does not 
deregulate section 107(c)(5) gas ® or 
section 108 gas; the NGPA does, 
however, deregulate gas under either of 
those categories which also qualifies for 
a category which is deregulated on 
January 1, 1985. In support of the 
Commission's position, in the September 
25, 1978 Senate floor debate, it was 
stated that stripper wells are 
deregulated: x 


® See Cong. Rec. $15219 (September 15, 1978), in 
which Senator Bartlett introduced a letter written 
by President Jimmy Carter to the Governore of 
Oklahoma; “The decontrol of producers prices for 
new natural gas would provide an incentive for new 
exploration and would help our nation’s oil and gas 
operators attract needed capital. Deregulation of 
new gas would encourage sales in the interstate 
market and help lessen the prospect of shortages in 
the nonproducing states which rely on interstate 
supplies. While encouraging new production, this 
proposal will protect the consumer against sudden, 
sharp increases in the average price of natural gas.” 

® Approximately 40% of new tight formation wells 
will not be deregulated because they are above the 
5600 foot depth requirement for seciion 103 
deregulation. 


only to the extent that such wells are 
otherwise new wells and would be 
deregulated any way. Their character as 
stripper wells, as shown under section 121, 
does not get them deregulated in any way.!° 


As noted in the final rule, Congress 
recognized that gas could 
simultaneously receive a dual 
qualification, one for when the gas is 
regulated, i.e., a stripper well 
qualification, and one for when the gas 
will be deregulated, i.e., a section 102(c) 
new gas determination.!! By permitting 
the determination process to qualify the 
same gas for regulated and deregulated 
categories at the same time, the path 
was streamlined for deregulation on 
January 1, 1985. This gas is dually 
qualified; each determination is 
necessary for a specific period of time. 
The Commission believes that one 
determination for the regulated category 
could govern until January 1, 1985, and 
then the determination for the 
deregulated category could take effect. 

Additionally, section 121 contains 
exclusions from deregulation for 
Alaskan natural gas and for intrastate 
gas priced under indefinite price 
escalators. It does not, however, include 
an exemption for dually qualified gas. It 
does not include an exemption where a 
lower deregulated market price was 
unanticipated in 1978. It does not 
include an exemption allowing the 
parties to choose to remain regulated. 
Considering the Congressional intent to 
deregulate natural gas, and its failure to 
articulate a specific statutory exemption 
for dually qualified gas, the Commission 
has concluded in Order No. 406 that gas 
that is dually qualified is deregulated on 
January 1, 1985. The Commission affirms 
that determination. 


(2) Section 101(b)(5) 


Section 101(b)(5) states: “If any 
natural gas qualifies under more than 
one provision of this title providing for 
any maximum lawful price or for any 
exemption from such a price with 
respect to any first sale of such natural 
gas, the provision which could result in 
the highest price shall be applicable.” 

Petitioners assert that section 
101(b)(5) permits them to choose a 
regulated price for dually qualified gas, 
their contract provided if they receive a 
higher price for regulated gas than for 
deregulated gas. The Commission 
disagrees with this statutory 
interpretation. 

Section 121 states that the “provisions 
of subtitle A respecting the maximum 
lawful prices” for the first sale of section 


1° Cong. Rec. S 15997 (September 25, 1978). 
11 Cong. Rec. H 13115-17 (October 14, 1978). 


Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


102, section 103 and section 105 cease to 
apply, effective January 1, 1985. Various 
commenters to the Commission’s 
proposed rule concluded that section 
101(b)(5) no longer applies once 
deregulation occurs since section 101 is 
a “provision of subtitle A” that would 
“cease to apply” to deregulated gas. 
Several commenters also state that 
deregulated gas was not covered by 
section 101(b)(5) since such gas was not 
an “exemption from such” maximum 
lawful price. These commenters argue 
that “exemption” does not refer to 
deregulated gas. To bolster this position 
the commenters refer to a statement 
made by Congressman Dingell in 
referring to section 101(b)(5) that “this 
rule is intended to facilitate resolution of 
which ceiling price may apply if more 
than one ceiling price rule appears 
applicable.” (emphasis added).!? Thus, 
these commenters argue that the Dingell 
statement makes it clear that producer 
choice exists with regard to two 
regulated ceiling prices and not to a 
choice between a regulated and a 
deregulated price. 

The Commission recognizes that there 
may be some merit to these arguments. 
However, even if section 101(b)(5) does 
in fact apply to deregulated gas, the 
Commission believes that the statutory 
language compels the gas to be sold at a 
deregulated price. The language of 
section 101(b)(5) states that the producer 
may choose the NGPA category which 
“could result in the highest price.” 
Without question, a deregulated price 
could always result in a price higher 
than a regulated price which is subject 
to a ceiling price; whether the contract 
allows the producer to collect a price 
higher than a regulated price is a 
contractual issue, not an issue raised by 
the deregulation scheme of the NGPA.** 

Therefore, the Commission states that 
section 121 is self-executing. Price 
deregulation occurs by operation of law. 
There is no statutory allowance for the 
producer or the purchaser to choose 
whether or not to deregulate gas that 
qualifies under section 121 for 
deregulation. 


(3) Claims of Reliance 


Petitioners claim that they relied to 
their detriment on the continued 
availability of the incentive price in 
section 107(c){5) and in section 108 by 
making investments they would not 


12 See 124 Cong. Rec. H 13116 (October 14, 1978). 

13 See H.R. Rep. No. 1752, 95th Cong., 2nd Sess. 75 
(1978) in which the Conference Report states that 
section 101(b)(5) “provides that if natural gas 
qualifies under more than one price category, the 
provisions that permit the seller to obtain the 
highest price applies.” 
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otherwise have made. They allege that 
the Commission may not arbitrarily limit 
their ability to collect the incentive 
price. 

Upon enactment by Congress of the 
NGPA on November 9, 1978, producers 
were aware that section 121 required 
deregulation of section 102, qualifying 
section 103 and section 105 gas. The 
impending deregulation of these sections 
should not surprise producers. 

Initially, the Commission cites the 
statement by Congressman Dingell who, 
when discussing the meaning of dual 
qualification, stated, “A single 
proceeding to determine qualification 
for both designations (new natural gas 
and stripper well gas) would permit the 
producer to obtain stripper well pricing 
under section 108 prior to January 1, 
1985, and deregulation as new gas 
thereafter.” ** Thus, producers should 
have known that certain dually qualified 
gas would be deregulated by the NGPA 
on January 1, 1985. 

Furthermore, producers recognized 
that the new tight formation gas 
incentive price was an interim measure 
which would be discarded once 
deregulation occurs, and stated this 
position as early as 1979 in filed 
comments on the tight formation 
rulemaking.** The Commission stated 
this position in the preamble to the tight 
formations rulemaking.** The 
Commission believes that producers 
were in fact aware of the limited time 
during which incentive prices would be 
available, if related to categories of gas 
which will be deregulated.’? Faced now 
with a different econmic climate upon 
deregulation than previously 
anticipated, they cannot reasonably 
assert reliance on the continuance of 
incentive prices when coupled with 
categories of gas which will be 
deregulated. 

The Commission noted in the final 
rule and asserts here that producers had 
no reason to rely on the continuation of 
regulated price categories which were 
linked with categories which will 


** See Cong. Rec. H 13116-17, October 14, 1978. 

8 See Order No. 406, 49 FR 46,878 (Nov. 29, 1984). 

‘6 Interim Rule Covering High-Cost Natural Gas 
from Tight Formations, 45 FR 13,414 (Feb. 28, 1980). 

17 Several petitioners argue that these comments 
were made to the Commission's request for 
comments on the issue of whether new tight 
formation gas would deregulate if the deregulated 
price were higher than the incentive price. While 
these comments respond in the context of a 
different economic climate than was anticipated by 
them, the Commission, and, apparently, the 
Congress, the Commission notes that the legal result 
is the same. The Commission raised these 
comments to the tight formation rule not as support 
for its legal result but rather to rebut producers’ 
current claim that they were unaware that 
deregulation might have an impact on tight 
formation gas. 


deregulate on January 1, 1985. The 
Commission believes these claims 
cannot be sustained. 


(4) Economic Dislocation and the Gas 
Sales Contract 


Petitioners again claim that the loss of 
incentive prices will cause 
insurmountable economic dislocation.'® 

The Commission recognizes the 
difficulties which may occur in adjusting 
to market level prices. However, the 
mandate of the NGPA is clear. Gas 
which qualifies for both a regulated and 
deregulated price is deregulated. 

Furthermore, as was noted in the finat 
rule, it is not the Commission which is 
forcing deregulation. Rather, it is the 
statutory language of the NGPA and the 
contract deregulation clauses which 
trigger renegotiation once deregulation 
occurs. Once deregulation occurs, the 
contract between the parties must 
control and the contract terms prevail.!® 
Thus, as the Commission stated in the 
final rule, any economic harm to 
producers results from the NGPA and 
their contracts, not from this 
Commission's exercise of its 
administrative authority to implement 
the NGPA. The Commission's mandate 
is to implement Congress’ intent with 
regard to dual qualification gas. 


18 On a related issue, the Commission in Order 
No. 406 stated that it had properly certified under 
the Regulatory Flexibility Act (RFA), 5 U.S.C. 605(b) 
(1982), that the Commission's rule would not have a 
“significant economic impact on a substantial 
number of small entities.” 49 Fed. Reg. at 46882-83 
(Nov. 29, 1984). The Commission further noted that 
the economic impact caused by the deregulation of 
dually quelified gas is the direct result of the NGPA, 
not from the final rule. 

One petitioner argued that the Commission has 
improperly interpreted the NGPA, that the 
Commission's final rule will cause small entities to 
suffer significant economic impacts, and that the 
Commission should, therefore, issue a final 
regulatory flexibility analysis required by the RFA. 
This petitioner's argument rests on an incorrect 
interpretation of the NGPA and the belief that the 
Commission's rul¢ causes them economic harm. The 
Commission believes that any economic harm 
suffered by producers is caused by the NGPA, 
current economic conditions, and their contracts. 
Such economic impacts are not, for reasons stated 
in the final rule, cognizable under the RFA unless 
the agency has some discretion in tailoring its rules 
to minimize such impacts. The Commission, 
therefore, continues to believe that it properly 
certified that its rule, as opposed to the NGPA, will 
not have a “significant economic impact on a 
substantial number of small entities.” 

19 The Commission agrees with one petitioner 
who suggested that upon deregulation contractual 
provisions could determine the price to be paid for 
deregulated gas by reference to a regulated 
maximum lawful price, whether directly or 
indirectly by operation of an area rate clause, 
favored nations clause, or other pricing provision. 
The Commission agrees that the seller may refer to 
a maximum lawful price in order to price 
deregulated gas, but that reference does not make 
the gas “regulated” gas. The NGPA regulated price 
used as a reference price thereby becomes the 
contract price 
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(5) Section 107(c)(5) New Tight 
Formation Gas 


Petitioners state that certain tight 
formation gas is only section 107(c)(5) 
gas and is not dual qualification gas 
because in some instances it has not 
been determined to be section 102 or 
section 103 gas. They therefore claim 
that the Commission is deregulating a 
single-category of gas which the NGPA 
does not deregulate. 

This is not so. In order to qualify as 
new tight-formation gas under section 
107(c)(5), the gas must meet section 102 
or section 103 qualification requirements 
as a threshold to obtaining a section 
107(c)(5) determination. The 
Commission's regulations leave no 
doubt that gas must first be section 102 
or section 103 gas before qualifying as 
new tight formation gas under section 
107(c)(5) gas. Specifically, the 
regulations state 


new tight formation gas is natural gas: which 
is new natural gas, (as defined in section 
102(c)), certain OCS gas qualifying for the 
new natural gas ceiling price (as defined in 
section 102(d)), or gas produced through a 
new onshore produciion well (as defined in 
section 103(c)). (Emphasis added.?°) 

If the section 102(c) or 103 
qualification requirements were not met, 
a section 107(c)(5) determination would 
not be granted. Indeed, producers who 
received tight formation determinations 
without meeting the threshold 
requirements of section 102(c) or section 
103 wouid be in violation of the 
Commission's regulations. If this 
occurred, the Commission would toll its 
45-day review period until the 
discrepancy in the determination was 
resolved. Many jurisdictional agencies 
require the producer to style a section 
107(c)(5) application as both a section 
102(c) or section 103{c) and a section 
107(c)(5) determination.?? The 
jurisdictional agencies, however, grant a 
section 107(c)(5) determination 
regardless of whether in form it is styled 
as a section 102(c) or 103 determination, 
because they must first reach the 
conclusion that the well qualifies as a 
section 102(c) or section 103 in order to 
grant new tight formation status.?? 


20 See 18 CFR 271.703(b)({3)(i) (1983) and 18 CFR 
274.205(e)({1){i)(A) or (B) (1983). 

#1 Texas, Pennsylvania, Louisiana, Oklahoma, 
Virginia and Kentucky issue formal dual 
determinations. Approximately 10,000 of these tight 
formation determinations for section 102(c) wells or 
for section 103 wells at a depth of at least 5,000 feet 
have been made (approximately 40% of all section 
107(c)(5) filings). 

22 Approximately 2,100 tight formation 
determinations have been made (approximately 10% 
of all new section 107(c)(5) filings for section 102(c) 
wells or for section 103 wells completed at a depth 

Continued 
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Regardless of the formal requirements 
required by jurisdictional agencies, such 
gas is dually qualified, because a section 

’ 107(c)(5) new tight formation 
determination is a section 102(c} or 
section 103 determination. With the 
threshold regulatory requirements met, 
the gas qualifies for deregulation on 
January 1, 1985. 


B. Deregulation of Intrastate Gas 


Petitioners raise two issues regarding 
deregulation of certain intrastate gas. 
First, petitioners request that the 
Commission clarify how intrastate gas is 
deregulated by section 121 (a)(3). 
Second, petitioners request that the 
Commission change its position on the 
effect of the section 121(e) limitation on 
certain contract clauses. 


(1) Determining Whether Intrastate Gas 
Is Deregulated Under § 121(a)(3) 


Several petitioners asked the 
Commission to clarify an ambiguity 
between the preamble to the final rule 
and the regulatory text adopted by the 
Commission. These petitioners indicated 
that the Commission's preamble 
suggested that all intrastate gas subject 
to existing, successor, and rollover 
contracis would be deregulated if the 
price is over $1.00 per MMBtu. The 
Commission’s regulations (18 CFR 
271.502(b), 271.506(a), and 
272.103(a)(3)(ii)), however, can perhaps 
be read to mean that such gas is 
deregulated only if the price is over 
$1.00 per MMBtu as a result of a definite 
price clause. 

The Commission will amend its 
regulations to rectify any perceived 
ambiguity and make clear the NGPA's 
deregulation scheme for intrastate gas is 
subject to existing, successor, and 
rollover contracts. Under NGPA section 
121(a)(3), all gas subject to existing, 
successor, or rollover contracts is 
deregulated if “the price paid * * * on 
December 31, 1984, * * * is higher than 
$1.00 per MMBtu.” Thus, all such gas is 
deregulated if the price is over $1.00 per 
MMBtu. It makes no difference whether 
the gas is priced under a definite price 
clause or an indefinite price escalator 
clause. If the price is over $1.00, it is 
deregulated under section 121(a)(3). The 
operation of indefinite price escalation 
clauses in contracts governing such 
deregulated gas is, however, subject to 
the limitation imposed by section 
121(e}.23 The Commission nevertheless 


greater than 5,000 feet) in which the states do not 
formally require that it be styled a section 107(c)(5), 
new tight formation and a section 102(c) or section 
103 application. 

*% Various commenters to the proposed rule and 
petitioners on rehearing attach significance to 
whether this price cap is characterized as 


wishes to emphasize that, under section 
121(a)(3), intrastate gas is deregulated if 
its price on December 31, 1984, under 
any pricing clause or combination of 
clauses, is over $1.00 per MMBtu. 
Accordingly, the Commission is 
amending § 271.502(b) and 

§ 272.103(a)(3)(ii). 


(2) Determining the Effect of Section 
121(e) and Section 105(b)(3)(A) on 
Certain Price Escalator Provisions 


Order No. 406 provided that “where 
an intrastate contract contained both a 
fixed price term and an indefinite price 
term, and both were over $1.00 per 
MMBtu * * * the section 105({b)(3)(A) 
limitation would not apply,” even if the 
December 31; 1984, price was actually 
computed under the indefinite price 
clause. 

Six petitioners object to the 
Commission’s interpretation. Upon 
consideration of these petitioners’ 
arguments, the Commission has 
determined to grant rehearing on this 
issue, as requested by these petitioners. 

Several examples will clarify the 
different results that would obtain under 
the approach adopted in Order No. 406 
and the petitioners’ approach adopted 
herein. 


Example 1: The price under the definite 
price clause is 75¢ and under the indefinite 
price escalator clause is $4.50. 

Example 2: The price under the definite 
price clause is $1.25 and under the indefinite 
price escalator clause is $4.50. 

Example 3: The price under the definite 
price clause is $4.25 and under the indefinite 
price escalator clause is $5.00. 


In all three examples, assume that 
section 121(e) and 105(b)(3}{A) limit 
indefinite price escalator provisions in 
the affected contracts from exceeding 
$4.00,2* that the gas in all of the 
examples is otherwise deregulated 
under section 121(a)(3), and the gas is 
not sold under a rollover contract.?5 


“continuing regulation,” “deregulation and 
reregulation,” or “not regulation but a limitation on 
certain contract clauses.” The NGPA is clear that 
section 121(e) does not impose a form of continuing 
regulation of first sales of section 105 gas per se, but 
merely limits the operation of particular ccntractual 
provisions. The effects, if any, of this NGPA 
provision on particular contracts may, of course, 
result in contractual disagreements. The 
Commission declines to resolve such disputes in a 
generic context. 

4 The price cap imposed by section 121(e) is 
calculated using a formula found in section 
105(b)(3)(A). The cap is the higher of the contract 
price on the date of enactment of the NGPA, 
adjusted for inflation, or the section 102 price with 
an inflation and growth adjustment. The $4.00 price 
cap in the hypothetical above assumes that $4.00 is 
the higher of either of these two alternatives. 

25 Indefinite price escalator clauses in contracts 
for rollover gas are never subject to the limitation 
imposed by section 121(e). 
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Under the Commission's Order No. 
406, only gas in Example 1 would be 
subject to the price cap and the 
producer could collect only $4.00. This is 
so because the price escalator clause 
increased the price of gas to above the 
$1.00 threshold to be deregulated. That 
is, the cap only applied if the indefinite 
clause was necessarily used to 
deregulate the gas. In Examples 2 and 3 
the price cap would not be applicable 
under the final rule’s approach because 
the gas would have been deregulated if 
it were priced under the definite clause, 
(whether it was in fact priced under the 
definite price clause was irrelevant). 

Under the approach urged by the 
petitioners and now adopted by the 
Commission, the price computed under 
the indefinite price escalator clause 
would be limited to $4.00 in both 
Examples 1 and 2 because in these 
examples the gas is sold at a “price 
established under an indefinite price 
escalator clause.” It would be irrelevant 
which clause caused the gas to go above 
the $1.00 threshold; it would only be 
relevant to determine if the intrastate 
gas otherwise deregulated is priced 
under an indefinite price clause. 


The Commission notes that in 
Example 3 the gas could be sold for 
$4.25, that is, not subject to the section 
121(e) limitation, since the price is 
established under a definite clause, not 
an indefinite clause. The limitation in 
section 121(e) is a limitation only on the 
operation of indefinite price escalator _ 
clauses in an existing or successor to an 
existing intrastate contract, not a 
limitation on the operation of definite 
escalator clauses. Moreover, there is no 
limitation imposed by the NGPA on the 
parties to a deregulated intrastate 
contract agreeing to a definite price 
which is in excess of the limitation on 
indefinite escalators under section 
121(e).26 The only limitation imposed by 
section 121(e) is on the operation of 
indefinite price escalator clauses in 
contracts for certain deregulated 
intrastate gas. If, however, the producer 
in Example 3 prices the gas under the 
indefinite clause at $5.00, then the 
limitation would apply and the gas 
could not be sold above $4.00. 


26 Section 105(b)(3)(C) prohibiting contract 
modifications in certain intrastate contracts does 
not prevent parties to an intrastate contract from 
renegotiating a price higher than the section 
105(b)(3)(B) limitation if the price is determined 
under a definite price clause. Section 121(e) makes 
section 105(b}(3) applicable only if gas is sold under 
a price established under an indefinite price 
escalatorclause. Thus, if the parties renegotiate the 
contract and price the gas under a definite price 
clause, section 121(e) would never trigger the 
section 105(b)(3) limitation on indefinite price 
clauses. : 
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The arguments marshalled by the six 
petitioners on rehearing have persuaded 
the Commission that the section 121(e) 
limitation on indefinite price escalator 
clauses was intended to be more 
broadly applicable than had been 
originally construed in Order No. 406. 

Petitioners generally assert that under 
NGPA section 121(e) the limitation on 
indefinite escalator clauses is applicable 
commencing January 1, 1985, to gas 
otherwise deregulated by section 
121(a)(3) whenever the price paid is 
established under an indefinite 
escalator clause in the contract. The 
petitioners assert that such gas is being 
sold at a price “established under” an 
indefinite price escalator clause for 
purposes of the section 121(e) limitation. 

Petitioners point out that the 
Conference Committee Report indicates 
that the section 121(e) limitation applies 
to indefinite price escalator provisions 
in a// existing and successor contracts 
for intrastate gas which is deregulated 
under section 121(a). The Conference 
Report states: 


This special rule [in section 121(e)] limits 
the operation of indefinite price escalator 
clauses.in existing intrastate contracts for 
which the contract price on December 31, 
1984 is higher than $1.00 per MMBtu’s so that 
the contract price may not exceed the new 
gas ceiling price as of January 1, 1985, 
adjusted by the monthly equivalent of the 
annual inflation adjustment factor, plus 3.0 
percentage points. This limitation applies to 
natural gas which is deregulated solely as a 
result of qualifying as an existing contract or 
a successor to an existing contract in excess 
of $1.00 per million Btu's on or before 
December 31, 1984. 


H. Rep. 95-1752, at 83 (1978). 

Petitioners also draw support in the 
September 8, 1978, letter from Charles B. 
Curtis, then Chairman of the 
Commission, to the Honorable Henry M. 
Jackson. The letter states that “section 
105(b)(3) defines the pricing policy to be 
effective in January, 1985 where the 
contract price as defined in section 
105(c) is increased as a result of an 
indefinite price escalator clause.” 
Finally, the statement of the floor 
manager of the NGPA, Congressman 
Dingell, that: 


[t]he conferees were concerned that, 
following deregulation, the operation of 
indefinite price escalator clauses in existence 
on May 3, 1978, and contained in certain 
existing intrastate contracts, could operate to 
increase rapidly intrasfate gas prices 
following deregulation [and that] section 
105(b)(3)(A) puts a lid on that escalation.27 


27 124 Cong. Rec. H 13117-18 (October 14, 1978). 


serves to buttress further the petitioners’ 
position. 

Accordingly, the Commission has 
granted petitioners’ request for 
rehearing on this issue, and has made 
conforming technical amendments, 
including deleting § 271.506(a) from the 
regulations. Thus, the section 121(e) and 
section 105(b)(3)(A) limitation applies to 
any indefinite price escalator clause in 
an existing or successor intrastate 
contract that is, or would have been in 
excess of $1.00 per MMBtu on December 
31, 1984. 


C. Other Issues 


Certain other issues were raised and 
certain technical and conforming 
amendments need to be made in the 
final rule. These other issues and 
corrections follow: 


(1) Interim Collections 


One petitioner requested that the 
Commission clarify its intent with 
regard to the negotiation of an interim 
rate. The final rule provides that: 


an agreed-upon rate will govern interim 
collections. However, if the parties are 
entitled to renegotiate the price upon 
deregulation, they need do so only once. The 
agreed-upon interim deregulated price may 
continue to serve as the deregulated price, 
once the gas is ultimately determined to be 
deregulated.” 


49 FR 46877 (Nov. 29, 1984). 

In response to the petitioner's request, 
the Commission clarifies that the 
agreed-upon interim rate may be 
established by whatever means is 
agreeable to the parties. The 
Commission does not intend to interfere 
with contract rights applicable to 
deregulated gas. See generally Pennzoil 
Co. v. FERC, 654 F.2d 360, 375 (5th Cir. 
1981), cert. denied, 454 U.S. 1142 (1982). 
Accordingly, the Commission 
acknowledges that the deregulated rate 
collected as an interim payment may be 
established without renegotiation of 
some separate and interim rate where 
contract authority governing interim 
collection upon deregulation is in place. 


(2) Affidavit for Section 103 Dedication 
and Depth Requirement 


One petition requested clarification of 
the suggestion made by the Commission 
that producers provide guidelines with 
an affidavit, upon request, that certain 
gas meets the dedication and depth 
requirements of NGPA section 121(a)(2) 
for certain section 103 gas. See 49 FR 
46877 (Nov. 29, 1984). The petitioner's 
concern is that some pipeline purchasers 
may use the affidavit requirement in 
order to delay payment of the 
deregulated price. 
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The Commission believes that in 
many cases the pipeline will already 
possess the needed information on the 
dedication and depth of the section 103 
well. In those cases where the pipeline 
does not already possess the needed 
information, the simple affidavit 
procedure serves a useful purpose. The 
Commission does not wish this 
procedure to be used as a vehicle to . 
delay payment, however. The 
Commission therefore grants the 
clarification requested that the pipeline 
should not delay payment of the 
deregulated price until the affidavit is 
received. If it is subsequently 
determined that the gas that is the 
subject of the affidavit is not 
deregulated, the producer would, of 
course, be required to refund the 
difference between the deregulated 
price and the otherwise applicable 
maximum lawful price with interest. 


(3) Technical Corrections 


The Commission is making several 
minor technical corrections either to 
improve the clarity of its regulations, to 
correct inaccurate cross-references, or 
to make the regulations conform to other 
changes in the Commission's regulations 
being made on rehearing. 


List of Subjects in 18 CFR Parts 270 
Through 273 


Natural gas, Incentive prices. 


In consideration of the foregoing as 
well as the reasons set forth in the final 
rule of this docket, the Commission 
amends Parts 270 through 273, Chapter 
1, Title 18, Code of Federal Regulations, 
as set forth below. 


By the Commission. 
Kenneth F. Plumb, 
Secretary. 


PART 270—[AMENDED] 


1. The authority citation for Part 270 
continues to read as follows: 


Authority: Natural Gas Policy Act of 1978, 
15 U.S.C. 3301-3432. 

In § 270.202, paragraph (h) is revised 
to read as follows: 


§ 270.202 Resales. 


* * * * * 


(h) Special rules for percéntage-of- 
proceeds sales. 

(1) In the case of natural gas 
purchased by a reseller in a percentage- 
of-proceeds sale, the reseller may 
determine the maximum lawful price for 
the resale under paragraph (a)(1) of this 
section. If the reseller so determines his 
maximum lawful price, any sale to such 
reseller in such percentage-of-proceeds 
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sale shall not be treated as a first sale 
for purposes of this subchapter. 

(2) The price of natural gas sold under 
a percentage-of-proceeds contract 
subject to subparts E and F of Part 271 is 
deregulated if the price paid on the 
resale contract is deregulated under Part 
272. 


PART 271—{ AMENDED] 


3. The authority citation for Part 271 
continues to read as follows: 


Authority: Natural Gas Policy Act of 1978, 
15 U.S.C. 3301-3432. 


4. In § 271.502, paragraph (b) is 
revised to read as follows: 


§ 271.502 Maximum lawful prices. 


* * * * * 


(b) The maximum lawful price per 
MMBtu for natural gas delivered in any 
month which is: 

(1) gas to which the subpart applies; 

(2) gas for which the price paid 
exceeds $1.00 per MMBtu on December 
31, 1984 (or would exceed $1.00 per 
MMBtu if sold on such date); and 

(3) gas which is sold at a price 
established under an indefinite price 
escalator clause as defined in section 
105(b)(3)(B) of the NGPA; 


shall be the higher of the price specified 
for Subpart E of Part 271 in Table I of 
section 271.101(a) or the contract price 
per MMBtu on November 9, 1978, 
adjusted for inflation in accordance with 
§ 271.102 of this part. 


§ 271.506 [Removed] 
5. Section 271.506 is removed. 


PART 272—{ AMENDED] 


6. The authority citation for Part 272 
continues to read as follows: 


Authority: Natural Gas Policy Act of 1978, 
15 U.S.C. 3301-3432. 


7. In § 272.103, paragraphs (a)(3) and 
(a)(3)(ii) are revised to read as follows: 


§ 272.103 Definitions 

(a) ** 

(3) Natural gas sold under an existing 
intrastate contract, any successor to an 
existing intrastate contract, or any 
intrastate rollover contract, if: 

(i) e- 3d : 

(ii) in the case of any existing or 
successor intrastate contract, 

(A) the price paid for the last 
deliveries of such natural gas occurring 
on December 31, 1984, or, if no deliveries 
occurred on such date, the price that 
would have been paid if deliveries 
occurred on such date is higher than 
$1.00 per MMBtu, and 


(B) such gas is not subject to the 
maximum lawful price in section 
271.502(b); or 

(iii) ** * 


PART 273—[ AMENDED] 


5. Section 273.204(a)(1)(iv) is amended 
by removing the words “§ 272.103(a)(3)” 
and inserting, in their place, the words 
“§ 272.103(a)(2)(ii).” 


[FR Doc. 84-33797 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 5 


Delegations of Authority and 
Organization; Commissioner of Food 
and Drugs 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
regulations for delegations of authority 
by adding a new authority delegated by 
the Assistant Secretary for Health to the 
Commissioner of Food and Drugs. The 
authority being added is under section 
156 of Title 35 of the United States Code 
(35 U.S.C. 156). 


EFFECTIVE DATE: December 31, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Robert L. Miller, Office of Management 
and Operations (HFA-340), Food and 
Drug Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4976. 


SUPPLEMENTARY INFORMATION: The 
Acting Assistant Secretary for Health 
has issued a memorandum delegating to 
the Commissioner of Food and Drugs the 
authorities vested in the Secretary of 
Health and Human Services under Title 
II of the Drug Price Competition and 
Patent Term Restoration Act of 1984 (35 
U.S.C. 156), as amended, relating to the 
patent term restoration program. The 
authorities may be redelegated, except 
the authority to make due diligence 
determinations under section 
156(d)(2)(B), which may not be 
redelegated to an office below the Office 
of the Commissioner of Food and Drugs. 
FDA is amending § 5.10 (21 CFR 5.10) by 
adding new paragraph (a)(27) to 
incorporate this delegation. 


List of Subjects in 21 CFR Part 5 


Authority delegations (Government 
agencies); Organization and functions 
(Government agencies). 
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Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 701(a), 52 
Stat. 1055 (21 U.S.C. 371(a))) and under 
the authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10), Part 5 is amended in § 5.10 by 
adding new paragraph (a)(27), to read as 
follows: 


PART 5—DELEGATIONS OF 
AUTHORITY AND ORGANIZATION 


§5.10 Delegations from the Secretary, the 
Assistant Secretary for Health, and Public 
Health Service Officials. 


(a) *** 

(27) Functions vested in the Secretary 
under Title II of the Drug Price 
Competition and Patent Term 
Restoration Act of 1984 (35 U.S.C. 156), 
which allows for the extension of patent 
terms for human drug products, medical 
devices, food additives, and color 
additives subject to the Federal Food, 
Drug, and Cosmetic Act. These 
authorities may be redelegated except 
the authority to make due diligence 
determinations under section 
156(d)(2)(B), which may not be 
redelegated to an Office below the 
Office of the Commissioner of Food and 
Drugs. 

Effective date. This regulation shall 
become effective December 31, 1984. 


(Sec. 701(a), 52 Stat. 1055 (21 U.S.C. 371(a))) 
Dated: December 24, 1984. 

Joseph P. Hile, 

Associate Commissioner for Regulatory 

Affairs. 

[FR Doc. 84-33794 Filed 12-28-84; 8:45 am] 

BILLING CODE 4160-01-M 


DEPARTMENT OF JUSTICE 


Drug Enforcement Administration 
Federal Bureau of Investigation 


21 CFR Part 1316 


Seizure, Forfeiture, and Disposition of 
Property; Conforming Amendments 


AGENCY: Department of Justice, Drug 
Enforcement Administration, Federal 
Bureau of Investigation. 


ACTION: Final rule. 


SUMMARY: The DEA and the FBI are 
amending certian regulations regarding 
jurisdictional amounts, the filing of 
claim and bond, and location of 
forfeiture proceedings, to make the 
regulations conform to recent statutory 
changes included in Public Law 98-473 
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and Public Law 98-573, enacted October 
12 and October 30, 1984, respectively. 


EFFECTIVE DATE: December 31, 1984. 


FOR FURTHER INFORMATION CONTACT: 
William M. Lenck, Associate Chief 
Counsel, Drug Enforcement 
Administration, Department of Justice, 
Washington, D.C. 20537, (202-633-1404), 
or John A. Mintz, Assistant Director- 
Legal Counsel, Federal Bureau of 
Investigation, Department of Justice, 
Washington, D.C. 20535 (202-324-5018). 


SUPPLEMENTARY INFORMATION: The 
existing provisions of 21 CFR Part 1316 
contain jurisdictional amount of $10,000 
for administrative civil drug forfeitures; 
the amount of $250 as a bond to convert 
an administrative forfeiture to a judicial 
forfeiture; and the requirement that 
forfeiture proceedings be brought in the 
judicial district of seizure. On October 
12 and October 30, 1984, respectively, 
Public Law 98-473 and Public Law 98- 
573 were enacted. Together, those laws 
increased the $10,000 jurisdictional 
amount for administrative forfeitures to 
$100,000 except in the case of a 
conveyance used to import, export, or 
otherwise transport or store controlled 
substances where there is no monetary 
limit. The amount of the bond has 
changed from $250 to $2,500 or ten 
percent of the appraised value of the 
property, whichever is less, but not less 
than $250. Public Law 98-473 also allows 
forfeiture proceedings to be brought in 
the judicial district of seizure, or in any 
judicial district in which the owner of 
the property is found, or in the judicial 
district in which the criminal 
prosecution is brought. This final rule 
amends the applicable regulations to 
make them conform to the changes 
mentioned above in Public Law 98-473 
and Public Law 98-573. An amendment 
is also made to eliminate a reference to 
Treasury Department Form 171 which no 
longer exists. 

It has been determined that this is an 
internal management matter not 
requiring consultation with the Office of 
Management and Budget under E.O. 
12291. Moreover, we hereby certify that 
this matter will have no impact upon 
small entities within the meaning and 
intent of the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq. 

By virtue of the authority vested in the 
Attorney General to promulgate 
regulations by 21 U.S.C. 871, which has 
been delegated to the Director of the FBI 
by 28 CFR 0.85(a) and 0.102, and to the 
Administrator of DEA by 28 CFR 0.100, 
the following amendments are made to 
$§ 1316.75, 1316.76, 1316.77, 1316.78, 
1316.79, 1316.80, and 1316.81 of Title 21 
of the Code of Federal Regulations. 


List of Subjects in 21 CFR Part 1316 


Administrative practice and 
procedure. Drug traffic control and 
research. 


PART 1316—ADMINISTRATIVE 
FUNCTIONS, PRACTICES, AND 
PROCEDURES 


Subpart E—Seizure, Forfeiture, and 
Disposition of Property 


§ 1316.75 Advertisement. [Amended] 


Section 1316.75(a) is amended by 
removing the words “values does not 
exceed $10,000” in the first phrase and 
inserting the words “value does not 
exceed $100,000, or if a conveyance used 
to import, export or otherwise transport 
or store any controlled substance is 
involved,”; and is further amended by 
removing the words “seizure occurred” 
in the last phrase and inserting the 
words “processing for forfeiture is 
brought.” 

Section 1316.75({b) is amended by 
removing “$250” in the last phrase and 
inserting the words “$2,500 or ten 
percent of the value of the claimed 
property whichever is lower, but not 
less than $250.” - 


§ 1316.76 Requirements as to claim and 
bond. [Amended] 

Section 1316.76{a) is amended by 
removing from the second sentence the 
words “seizure was made for the 
purpose of proceeding to a 
condemnation of the property in the 
manner prescribed by law.” and 
inserting the words “proceeding for 
forfeiture is brought.” 

Section 1316.76{b) is amended by 
removing the word “summary” in the 
first sentence and inserting 
“administrative” and deleting “on 
Treasury Department Form 171 with” in 
the second sentence. 


§ 1316.77 Summary Forfeiture. [Amended] 

The title of the section is amended by 
removing “Summary” and inserting 
“Administrative”. 

Section 1316.77(a) is amended by 
removing “$10,000” in the first sentence 
and inserting the words “the 
jurisdictional limits in § 1316.75{a)”. ~ 

Section 1316.77(b) is amended by 
removing “$10,000” in the first sentence 
and inserting the words “the 
jurisdictional limits in § 1316.75{a)”. 


§ 1316.78 Judicial forfeiture. [Amended] 
Section 1316.78 is amended by 
removing “$10,000.” the first time it 
appears and inserting the words “the 
jurisdictional limits in § 1316.75{a)"; is 
also amended by removing the words 
“appraised at $10,000 or less and 


inserting the words “the jurisdictional 
limits in § 1316.76”; and is further 
amended by removing the words 
“seizure was made” and inserting the 
words “proceeding for forfeiture is 


sought.” 


§ 1316.79 Petitions for remission or 
mitigation of forfeiture. [Amended] 
Section 1316.79{a) is amended by 
removing the word “summarily” in the 
first sentence and inserting 
“administratively”; by removing the 
words “seizure occurred.” and inserting 
the words “proceeding for forfeiture is 
brought.”; and by removing the word 
“summary” in the third sentence and 
inserting the word “administrative.” 


§ 1316.80 Time for filing petitions. 
[Amended] 

Section 1316.80{a) is amended by 
removing the word “Government” in the 
second sentence. 


§ 1316.81 Handling of petitions. 
[Amended] 


Section 1316.81 is amended by 
removing the words “seizure occurred.” 
and inserting the words “proceeding for 
forfeiture is brought.” 

(Pub. L. 98-473, Pub. L. 98-573) 
Dated: December 17, 1984. 
William H. Webster, 
Director, Federal Bureau of Investigation. 

Dated: December 24, 1984. 

Francis M. Mullen, Jr., 

Administrator, Drug Enforcement 
Administration. 

[FR Doc. 84-33725 Filed 12-28-84; 8:45 am] 
BILLING CODE 4410-02-M, 4410-09-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 1 

[T.D. 7997] 


Income Tax; Taxable Years Beginning 
After December 31, 1953; Top-Heavy 
Plans 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Final regulations. 


SUMMARY: This document provides final 
regulations relating to top-heavy 
pension, profit-sharing, and stock bonus 
plans. It also contains amendments to 
regulations relating to retroactive plan 
amendments. Changes to the applicable 
tax law were made by the Tax Equity 
and Fiscal Responsibility Act of 1982 
and the Tax Reform Act of 1984. These 
regulations affect sponsors of and 
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participants in pension, profitsharing, 
and stock bonus plans, and they provide 
plan sponsors with guidance necessary 
to comply with the law. 


DATES: The regulations are in effect 
December 31, 1984, and generally apply 
for plan years beginning after December 
31, 1983. 


FOR FURTHER INFORMATION CONTACT: 
William D. Gibbs of the Employee Plans 
and Exempt Organizations Division, 
Office of the Chief Counsel, Internal 
Revenue Service, 1111 Constitution 
Avenue, N.W., Washington, D.C. 20224 
(Attention: CC:LR:T) (202-566-3903) (not 
a toll-free number). 


SUPPLEMENTARY INFORMATION: 
Background 


On March 15, 1983, the Federal 
Register published proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
sections 401(a)}(10)(B) and 416 of the 
Internal Revenue Code of 1954. The 
amendments were proposed to conform 
the regulations to section 240 of the Tax 
Equity and Fiscal Responsibility Act of 
1982 (“TEFRA”) (96 Stat. 514). These 
regulations are issued under the 
authority contained in sections 
401(a)(10)(B), 416 and 7805 of the 
Internal Revenue Code of 1954 (96 Stat. 
520, 514, 68A Stat. 917; 26 U.S.C. 
401(a)(10)(B), 416, and 7805). 

This document also contains 
amendments to the Income Tax 
Regulations under section 401(b) of the 
Code, relating to certain retroactive plan 
amendments. The amendments allow 
the same time for amending a plan to 
conform to TEFRA as had been allowed 
to conform to the Employee Retirement 
Income Security Act of 1974 (“ERISA”). 


Top-Heavy Plans 


In general, a top-heavy plan is one in 
which the present value of the 
cumulative accrued benefits of key 
employees exceeds 60 percent of the 
present value of cumulative accrued 
benefits of all employees. Key 
employees are certain officers and 
owners of the employer. 

Certain employers must be aggregated 
for purposes of the top-heavy rules. 
Likewise, certain plans of an employer 
must be aggregated for purposes of the 
top-heavy rules. 

In general, to prevent distortions in 
the top-heavy calculation and avoid 
annual fluctuations between top-heavy 
and non top-heavy status, once an 
individual is a key employee, he is 


treated as a key employee for five years. 


Also, certain distributions made to key 
employees and non-key employees are 


added to the present value of cumulative 
accrued benefits. 

In general, if a plan is top heavy, such 
plan must provide minimum 
contributions or benefits, provide faster 
vesting than that required by section 411 
and limit the amount of compensation 
which can be taken into account in 
providing benefits. 


Additional Time To Amend Plans for 
Other Areas 


In the preamble to the notice of 
proposed rulemaking, the Service stated 
that it intended to extend the time for 
amending plans to conform to other 
areas of the law. 

The Service intends to extend the time 
for amending a plan to conform with 
these areas of the law to the same date 
for amending a plan to conform to 
TEFRA. The following areas will be 
included in this extension: (1) final 
regulations under section 401(j) (see 
Notice 82-9, 1982-1 CB 358), (2) section 
414(m) (see Notice 82-7 and 82-8, 1982-1 
CB 356, 357), (3) Rev. Rul. 79-90, 1979-1 
CB 155, (4) Notice 81-2, 1981-1 CB 613, 
(5) Rev. Rul. 81-211, 1981-2 CB 98, (6) 
Notice 82-23, 1982-2 CB 752, (7) Rev. 
Rul. 84-45, 1984-1 CB 115, and (8) Treas. 
Reg. § 1.401-4(c)(7), 1984-1 CB 119. 
However, as noted in Notice 82-19, 
1982-2 CB 749, amendments to comply 
with the TEFRA changes to section 415 
may be necessary at a date earlier than 
the date specified in § 1.401(b)-1 if 
excess accruals are to be prevented. 


Major Comments Received and Actions 
Taken 


Comments received in response to the 
notice of proposed rulemaking focused 
on four areas: which plans must contain 
top-heavy language, how frozen and 
terminated plans should be treated for 
purposes of the top-heavy rules, which 
individuals must receive minimum 
benefits or contributions, and the 
treatment of rollovers and plan-to-plan 
transfers. 

Question and Answer (Q & A) T-28 of 
the proposed regulations stated that the 
only plans which need not include top- 
heavy language are plans which cover 
only non-key employees who are 
included in a unit of employees covered 
by a collective bargaining agreement (if 
retirement benefits were the subject of 
good faith bargaining) and plans of an 
employer none of whose employees are 
or ever will be key employees. Many 
commentators felt that more plans 
should be excused from including top- 
heavy language. Specifically, these 
commentators believed that the top- 
heavy rules were not directed at 
charitable organizations and plans of 
these organizations should not have to 
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include top-heavy language. Other 
commentators stated that certain large 
plans should be excluded from 
containing top-heavy language because 
such plans were never likely to become 
top heavy. 

The Service believes that the top- 
heavy rules are for the benefit of 
employees. Therefore, because an 
employee is employed by a charitable 
organization should not deprive the 
employee of the benefits of the top- 
heavy rules. Also, although large plans 
may not become top-heavy, such plans 
may be split up or parts may be split off. 
The Service believes that the benefits of 
the top-heavy rules should follow 
employees regardless of a split-up or 
spin-off of plan assets. 

In the Tax Reform Act of 1984 (TRA of 
1984), Congress specifically excluded 
governmental plans from the top-heavy 
requirements. The Service believes that 
if Congress had intended to exclude 
plans of charitable organizations and 
large plans from the top-heavy 
requirements, it would have done so in 
this Act. 

Under Q. and A. T-38 of the final 
regulations, a plan need not include any 
tip-heavy provisions if the plan is not 
top-heavy and covers only employees 
who are included in a unit of employees 
covered by a collective-bargaining 
agreement (if retirement benefits were 
the subject of good faith bargaining) or 
employees of employee representatives. 
In addition, governmental plans (defined 
in code section 414(d)) need not include 
top-heavy language because under 
section 401(a)(10)(B)(iii), as added by the 
TRA of 1984, these plans are not subject 
to the top-heavy rules. 

Some commentators expressed 
concern about the treatment of frozen or 
terminated plans, namely, whether such 
plans should be subject to the top-heavy 
rules. Such plans should be treated as if 
they were not frozen or terminated, i.e., 
they should be subject to the same top- 
heavy rules as nonfrozen or 
nonterminated plans. This affects 
terminated plans only if they were 
maintained within the preceding five 
plan years and causes distributions to 
former participants and beneficiaries to 
be taken into account for purposes of 
the top-heavy rules. Frozen plans must 
provide normal top-heavy vesting, 
minimum contributions and benefits, 
and limit the amount of compensation 
which can be taken into account in 
providing benefits. The language added 
to section 416(g)(3)(B) by the TRA of 
1984 supports this position. This 
information is found in Q.’s and A.’s T-4 
and T-5. 








if 


‘ 





Many commentators were concerned 
about which individuals had to receive 
minimum contributions or minimum 
benefits. The proposed regulations could 
be read to state that non-key employees 
who were not participants in the plan 
could receive a minimum contribution or 
benefit. This ambiguity has been 
clarified. As a general rule, only non-key 
employees who are plan participants 
must receive minimum contributions or 
benefits. However, non-key employees 
who are excluded from participation in 
the plan because their compensation is 


_less than a stated amount or because 


they fail to make mandatory 
contributions must be given minimum 
contributions or minimum benefits. 

The proposed regulations (Q. and A. 
T-23) had taken the position that 
unrelated rollovers (both initiated by the 
employee and made from a plan 
maintained by one employer to a plan 
maintained by an unrelated employer) 
had to be counted both by the 
distributing plan and the plan accepting 
the rollover if made prior to December 
31, 1983. Many commentators stated that 
it was unfair to count a rollover both in 
the transferor and transferee plan. The 
Service has decided to adopt the 
position set forth in the proposed 
regulations because of language 
contained in the Conference Committee 
Report on TEFRA, H.R. Rep. No. 760, 
97th Cong. 2d Sess (1982) at 625, and the 
language of section 416(g)(4)(A). 


Other Actions Taken 


Some commentators stated that the 
definition of compensation in proposed 
Q. and A. T-14 (Treas. Reg. § 1.415-2({d)) 
was too broad. In response to these 
comments, the Service has put forth an 
alternative definition, the compensation 
that is included on an employee's Form 
W-2 for the calendar year that ends 
with or within the plan year. 

The final regulations also clarify the 
treatment of death benefits. In general, 
such benefits will only be counted under 
section 416(g)(3) if they do not exceed 
the present value of an employee's 
accrued benefit. 

The final regulations make it clear 
that individuals who have ceased 
employment do not receive additional 
benefits or vesting if a plan becomes 
top-heavy. 

Section 416 of the Code provided no 
special rules for section 401(k) plans. 
The final regulations (Q. and A. T-29) 
make it clear that top-heavy 401({k) plans 
must provide minimum contributions 
and limit the amount of compensation 
taken into account in providing 
contributions. 

For plan years beginning after 1984, 
the TRA of 1984 treats amounts which 
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an employee elects to defer as employer 
contributions for purposes of 
determining minimum required 
contributions. 

To determine whether an individual is 
an officer, the plan administrator should 
look at the individual’s responsibilities 
with respect to the employer by whom 
he is directly employed. This provision 
is contained in Q. and A. T-13. 

Another question raised by 
commentators was whether if an 
employer had one plan which satisfied 
the top-heavy requirements, i.e., sections 
416 (b), (c) and (d), could other plans of 
the employer contain provisions which 
did not satisfy section 416 (b), (c) and 
(d). The final regulations require all top- 
heavy plans to contain provisions to 
satisfy section 416. However, special 
rules are set forth concerning the 
application of the minimum contribution 
and minimum benefit requirements. 

Finally, several commentators 
questioned what additional 
contributions or benefits must be 
provided by two or more top-heavy 
plans which wanted to use a factor of 
1.25 instead of 1.0 for purposes of 
section 415(e). The final regulations 
provide that in this situation, the defined 
contribution plan must provide a 
minimum contribution of 7% percent of 
compensation or the defined benefit 
plan may provide an additional 
minimum benefit of one percentage 
point (up to a maximum of ten 
percentage points) for each year of 
service described in Question and 
Answer M-2 of the participant's average 
compensation for the years described in 
Question and Answer M-2. If the floor 
offset or comparability analysis 
approach is used, the defined benefit 
minimum must be adjusted before such 
approaches are used. Thid adjustment is 
described in Q. and A. M-14. 


Non-Applicability of Executive Order 
12291 


The Treasury Department has 
determined that this regulation is not 
subject to review under Executive Order 
12291 or the Treasury and OMB 
implementation of the Order dated April 
29, 1983. 

Regulatory Flexibility Act 

No general notice of proposed 
rulemaking is required by 5 U.S.C. 553(b) 
for interpetative regulations. 
Accordingly, the Regulatory Flexibility 
Act (5 U.S.C. Chapter 6) does not apply 
and no Regulatory Flexibility Analysis 
is required for this rule. 


Drafting Information 


The principal author of this regulation 
is William D. Gibbs of the Employee 





Plans and Exempt Organizations 
Division of the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 


List of Subjects in 26 CFR 1.401-0— 
1.425-1 


Income taxes, Employee benefit plan, 
Pensions 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR Part 1 is 
amended as follows: 


PART 1—[AMENDED] 


Paragraph 1. Section 1.401(b)-1 is 
amended by revising paragraphs (b}{2) 
and (c)(1)(iii) to read as follows. The 
introductory text of (b) is shown for the 
convenience of the user. 


§ 1.401(b)-1 Certain retroactive changes 
in plan. 


* * *. * * 


(b) Disgualifying provisions. For 
purposes of this section, with respect to 
a plan described in paragraph (a) of this 
section, the term “disqualifying 
provision” means: 


(2) A plan provision which results in 
the failure of the plan to satisfy the 
qualification requirements of the Code 
by reason of a change in such 
requirements effected by the Employee 
Retirement Income Security Act of 1974 
(Pub. L. 93-406, 88 Stat. 829), hereafter 
referred to as “ERISA”, or by the Tax 
Equity and Fiscal Responsibility Act of 
1982 (Pub. L. 97-248, 96 Stat. 324), 
hereafter referred to as “TEFRA”. For 
purposes of this subparagraph, a 
disqualifying provision includes the 
absence from a plan of a provision 
required by such change if the plan was 
in effect on the date such change 
became effective with respect to such 
plan. 

(c) Remedial amendment period. (1) 
The remedial amendment period with 
respect to a disqualifying provision 
begins: 

(iii) In the case of a disqualifying 
provision described in paragraph (b)(2) 
of this section, the date on which the 
change effected by ERISA or TEFRA, 
described in paragraph (b)(2) of this 
section, became effective with respect to 
such plan. 


” * * * . 
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Par. 2. There is added after § 1.415-10 
the following new § 1.416-1: 


§ 1.416-1 Questions and answers on top- 
heavy plans. 


The following questions and answers 
relate to special rules for top-heavy 
plans under section 416 of the Internal 
Revenue Code of 1954, as added by 
section 240 of the Tax Equity and Fiscal 
Responsibility Act of 1982 (Pub. L. 97- 
248) (TEFRA), and amended by sections 
524 and 713(f) of the Tax Reform Act of 
1984 (Pub. L. 98-369): 


Table of Contents 


G—General Provisions 

T—Top-Heaviness Determinations 

V—Vesting Rules for Top-Heavy 
Plans 

M—Minimum Benefits Under Top- 
Heavy Plans 


G. General Provisions 


G-1 Q. What requirement plans are 
subject to the top-heavy rules added to 
the Code by the Tax Equity and Fiscal 
Responsibility Act and amended by the 
Tax Reform Act of 1984? 

A. All stock bonus, pension, or profit- 
sharing plans intended to qualify under 
section 401(a), annuity contracts 
described in section 403(a), and 
simplified employee pensions described 
in section 408(k) are subject to the new 
top-heavy rules added to the Code by 
the Tax Equity and Fiscal Responsibility 
Act and amended by the Tax Reform 
Act (“TRA”) of 1984. 

G-2 Q. Is a multiple employer plan 
subject to the top-heavy requirements of 
section 416? 

A. A multiple employer plan is subject 
to the requirements of section 416, but 
only with respect to each individual 
employer. Thus, if twelve employers 
contribute to a multiple employer plan 
and the accrued benefits for the key 
employees of one employer exceed 60 
percent of the accrued benefits of all 
employees for such employer, the plan is 
top-heavy with respect to that employer. 
A failure by the multiple employer plan 
to satisfy section 416 with respect to the 
employees of such employer means that 
all employers are maintaining a plan 
that is not a qualified plan. 

G-3 Q. As of what date must plan 
amendments to comply with top-heavy 
rules be effective? 

A. Amendments required to comply 
with the top-heavy rules must be 
effective as of the first day of the first 
plan year which begins after 1983. See 
§ 1.401(b)-1 for the date by which such 
amendments must be adopted. 


T. Top-Heaviness Determinations 


T-1 Q. What factors must be 
considered in determining whether a 
plan is top-heavy? 

A. (a) In order to determine whether a 
plan is top-heavy for a plan year, it is 
necessary to determine which 
employers will be treated as a single 
employer for purposes of section 416; 
what the determination date is for the 
plan year; which employees are or 
formerly were key employees; which 
former employees have not performed 
any service for the employer 
maintaining the plan at any time during 
the five-year period ending on the 
determination date; which plans of such 
employers are required or permitted to 
be aggregated to determine top-heavy 
status; and the present value of the 
accrued benefits (including distributions 
made during the plan year containing 
the determination date and the four 
preceding plan years) of key employees, 
former key employees, and non-key 
employees. 

(b) All employers that are aggregated 
under section 414 (b), (c), and (m) must 
be taken into account as a single 
employer for the plan year in question, 
and those employees in all plans 
maintained by the employers that are 
aggregated must be categorized as key 
employees, as former key employees, or 
as non-key employees. See Question 
and Answer T-12 for the determination 
of which employees are or were key 
employees. All plans maintained by the 
employers in which a key employee 
participates, and certain other plans, 
must then be aggregated (the required 
aggregation group). See Question and 
Answer T-6 for rules concerning 
required aggregation. Other plans may 
in some cases be aggregated with the 
required aggregation group. See 
Question and Answer T-7 for rules 
concerning such permissive aggregation. 

(c) Once aggregated, all plans that are 
required to be aggregated will either be 
top-heavy or not top-heavy, depending 
upon whether the aggregation group is 
top-heavy. A plan or aggregation group 
will be considered top-heavy if the sum 
of the present value of the accrued 
benefits for key employees is more than 
60 percent of the sum of the present 
value of accrued benefits of all 
employees. 

(d) Except as otherwise stated, for 
purposes of section 416(g), an employee 
is an individual currently or formerly 
employed by an employer. Former key 
employees are non-key employees and 
are excluded entirely from the 
calculation to determine top-heaviness. 
In all cases, the present value of accrued 
benefits includes distributions made 
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during the plan year containing the 
determination date and the preceding 
four plan years. See Questions and 
Answers T-24 and T-25 for rules 
concerning the account balances and 
present value of accrued benefits. For 
plan years beginning after December 31, 
1984, the accrued benefit of an employee 
who has not performed any sevice for 
the employer maintaining the plan at 
any time during the five-year period 
ending on the determination date is 
excluded from the calculation to 
determine top-heaviness. However, if an 
employee performs no services for five 
years and then performs sevices, such 
employee's total accrued benefit is 
included in the calculation for top- 
heaviness. 

T-2 Q. To what extent are 
multiemployer plans and multiple 
employer plans to which an employer 
makes contributions on behalf of its 
employees treated as plans of that 
employer for top-heavy purposes? 

A. Multiemployer plans described in 
section 414(f) and multiple employer 
plans described in section 413(c) to 
which an employer makes contributions 
on behalf of its employees are treated as 
plans of that employer to the extent that 
benefits under the plan are provided to 
employees of the employer because of 
service with that employer. 

T-3 Q. Must a collectively-bargained 
plan be aggregated with other plans of 
the employer to determine whether 
some or all of the employer's plans are 
top-heavy? 

A. A collectively-bargained plan that 
includes a key employee of an employer 
must be included in the required 
aggregation group for that employer. See 
Question and Answer T-6 for rules 
concerning required aggregation. A 


_ collectively-bargained plan that does 


not include a key employee may be 
included in a permissive aggregation 
group. See Question and Answer T-7 for 
rules concerning permissive aggregation. 
However, the special rules in section 416 
(b), (c), or (d) applicable to top-heavy 
plans do not apply with respect to any 
employee included in a unit of 
employees covered by an agreement 
which the Secretary of Labor finds to be 
a collective-bargaining agreement 
between employee representatives and 
one or more employers if there is 
evidence that retirement benefits were 
the subject of good faith bargaining 
between such employee representatives 
and such employer or employers. In 
determining whether there is a 
collective-bargaining agreement 
between employee representatives and 
one or more employers, the additional 
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condition of section 7701(a)(46) must be 
satisfied after March 31, 1984. 

T-4 Q. How is a terminated plan 
treated for purposes of the top-heavy 
rules? 

A. A terminated plan is treated like 
any other plan for purposes of the top- 
heavy rules. For purposes of section 416, 
a terminated plan is one that has been 
formally terminated, has ceased 
crediting service for benefit accruals 
and vesting, and has been or is 
distributing all plan assets to 
participants or their beneficiaries as 
soon as administratively feasible. Such 
a plan must be aggregated with other 
plans of the employer if it was 
maintained within the last five years 
ending on the determination date for the 
plan year in question and would, but for 
the fact that it terminated, be part of a 
required aggregation group for such plan 
year. Distributions which have taken 
place within the five years ending on the 
determination date must be accounted 
for in accordance with section 416{g)(3). 
No additional vesting, benefit accruals 
or contributions must be provided for 
participants in a terminated plan. 

T-5 Q. How are frozen plans treated 
for purposes of the top-heavy rules? 

A. For purposes of section 416, a 
frozen plan is one in which benefit 
accruals have ceased but all assets have 
not been distributed to participants or 
their beneficiaries. Such plans are 
treated, for purposes of the top-heavy 
rules, as any non-frozen plan. That is, 
such plans must provide minimum 
contributions or benefit accruals, limit 
the amount of compensation which can 
be taken into account in providing 
benefits, and provide top-heavy vesting. 
A frozen defined contribution plan may 
not be required to provide additional 
contributions because of the rule in 
section 416(c)(2)(B). 

T-6 Q. What is a required aggregation 
group? 

A. For purposes of determining 
whether the plans of an employer are 
top-heavy for a particular plan year, the 
required aggregation group includes 
each plan of the employer in which a 
key employee participates in the plan 
year containing the determination date, 
or any of the four preceding plan years. 
In addition, each other plan of the 
employer which, during this period, 
enables any plan in which a key 
employee participates to meet the 
requirements of section 401(a)(4) or 410 
is part of the required aggregation group. 
This concept may be illustrated by the 
following examples: 

Example (1). An employer maintains two 
plans. Key employees participate in one plan, 
but not in the other. If the plan containing key 
employees independently satisfies the 


coverage and non-discrimination rules of 
sections 410 and 401(a)(4), it may be tested 
independently to determine whether it is top- 
heavy. Also, the plan not covering key 
employees would not be part of a required 
aggregation group and would not need to be 
tested to determine whether it is top-heavy. 
However, if the plan containing key 
employees satisfies the coverage 
requirements of section 410(b) or the non- 
discrimination requirements of section 
401(a)(4) only when it is considered together 
with the other plan in accordance with 

§ 1.410(b)-1(d)(3), the plan not covering key 
employees would be part of the required 
aggregation group. > 

Example (2). A sole proprietor terminated a 
Keogh plan in-1981. In 1982, the sole 
proprietor incorporated and established a 
corporate plan with a calendar-year plan 
year. For purposes of determining whether 
the corporate plan is top-heavy for its 1984 
plan year, the terminated Keogh plan and the 
corporate plan would be part of a required 
aggregation group. The sole proprietor and 
the corporation would be treated as a single 
employer under section 414(c). Under 
Question and Answer T-4, the terminated 
plan would be aggregated with the corporate 
plan because it was maintained within the 
five-year period ending on the determination 
date for the 1984 plan year and because, but 
for the fact that it terminated, it would be 
aggregated with the corporate plan because it 
covered a key employee. 

T-7 Q. What is a permissive 
aggregation group? 

A. A permissive aggregation group 
consists of plans of the employer that 
are required to be aggregated, plus one 
or more plans of the employer that are 
not part of a required aggregation group 
but that satisfy the requirements of 
sections 401(a)(4) and 410 when 
considered together with the required 
aggregation group. This concept may be 
illustrated by the following examples: 


Example (1). (a) An employer maintains 
two plans: 

1. Plan A covers key employees and 
independently satisfies the requirements of 
sections 410 and 401(a)(4). 

2. Plan B covers no key employees. It also 
independently satisfies the requirements of 
sections 410 and 401(a)(4). 

(b) As indicated in Question and Answer 
T-6, Plan B is not required to be aggregated 
with Plan A. Further, if Plan B provided 
contributions or benefits that were not at 
least comparable to the contributions or 
benefits provided under Plan A, then Plan B 
could not be permissively aggregated with 
Plan A because the contributions and 
benefits would discriminate if the two plans 
were considered as a unit. However, if the 
benefits or contributions under Plan B were 
comparable to those under Plan A, the two 
plans would be permitted to be aggregated to 
determine whether or not the group 
consisting of both plans is top-heavy. If Plan 
A and Plan B are permitted to be aggregated, 
and if the permissive aggregation group is not 
top-heavy, then neither Plan A nor Plan B 
would be considered top-heavy. 
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Example (2). (a) Employer W maintains 
two plans. 

1. Plan C covers salaried employees and 
independently satisfies the requirements of 
sections 410 and 401(a)(4). 

2. Plan D covers employees who are 
included in a unit of employees covered by 
an agreement which the Secretary of Labor 
has found to be a collective-bargaining 
agreement between employee representatives 
and the employer and retirement benefits 
were bargained for between employee 
representatives and the employer. 

(b) The fact that Plan D is a collectively- 
bargained plan does not necessarily mean 
that it may be permissively aggregated with 
Plan C. In order to be permissively 
aggregated with Plan C, Plan D must provide 
contributions or benefits with respect to 
service with Employer W that are at least 
comparable to the contributions or benefits 
provided under Plan C. 


T-8 Q. May an employer permissively 
aggregate multiemployer plans, multiple 
employer plans and simplified employee 
pension plans to which the employer 
contributes with a plan covering key 
employees or a required aggregated 
group? 

A. Yes. Multiemployer plans, multiple 
employer plans and simplified employee 
pensions to which an employer makes 
contributions may be permissively 
aggregated with a plan covering key 
employees or with a required 
aggregation group if the contributions or 
benefits provided under the 
multiemployer plan, multiple employer 
plan or simplified employee pension by 
the employer are comparable to the 
contributions or benefits provided under 
the plan covering key employees or the 
plans in the required aggregation group. 
In making this determination, only the 
employer's contribution to the simplified 
employee pension may be used. 

T-9 Q. What plans will be treated as 
top-heavy if they are part of a required 
aggregation group that is top-heavy? 

A. In the case of plans that are 
required to be aggregated, each plan in 
the required aggregation group will be 
top-heavy if the group is top-heavy. No 
plan in the required aggregation group 
will be top-heavy if the group is not top- 
heavy. 

T-10 Q. If a required aggregation 
group is top-heavy, and one plan of the 
group satisfies the requirements of 
sections 416 (b), (c), and (d), may other 
plans in the group include provisions 
which do not satisfy sections 416 (b), (c) 
and (d)? 

A. No. Each plan in a required 
aggregation group is top-heavy if the 
group is top-heavy. Thus, each plan 
must contain provisions satisfying the 
requirements of sections 416 (b) and {d). 
If all the plans are defined contribution 
plans, only one plan need satisfy the 
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requirements of section 416(c)(2) with 
respect to any non-key employee who 
participates in more than one of the 
plans. If all the plans are defined benefit 
plans, only one plan need satisfy the 
requirements of section 416(c)(1) with 
respect to any non-key employee who 
participates in more than one of the 
plans. However, in the case of non-key 
employees who do not participate in 
more than one plan, each plan must 
separately provide the applicable 
minimum contribution or benefit with 
respect to each such employee. See 
Question and Answer M-12 in the case 
of employees who are covered under 
both a defined benefit and a defined 
contribution plan. 

T-11 Q. What plans will be treated as 
top-heavy if a permissive aggregation 
group is top-heavy? 

A. If a permissive aggregation group is 
top-heavy, only those plans that are part 
of the required aggregation group will be 
subject to the requirements of section 
416 (b), (c) and (d). Plans that are not 
part of the required aggregation group 
will not be subject to these 
requirements. Thus, if an employer 
wishes to demonstrate that the plans 
maintained by the employer are not top- 
heavy, the employer need consider only 
the required aggregation group. If, after 
considering the required aggregation 
group, it is determined that the plans are 
not top-heavy, the requirements of 
section 416 (b), (c) and (d) will not apply 
to any of the plans. If, on the other hand, 
the plans required to be aggregated are 
top-heavy, the employer may wish to 
determine whether there are any plans 
that may be permissively aggregated to 
demonstrate that the plans are not top- 
heavy. Assuming that there are plans 
that are eligible for permissive 
aggregation, the employer may take 
these plans into consideration. If, after 
taking such plans into consideration, the 
net result is that the entire group is not 
top-heavy, the top-heavy requirements 
do not apply to any plan in the group. 

T-12 Q. For purposes of determining 
whether a plan is top-heavy for a plan 
year, who is a key employee? 

A. Under section 416(i)(#; a key 
employee is any employee (including 
any deceased employee) who at any 
time during the plan year containing the 
determination date for the plan year in 
question or the four preceding plan 
years (including plan years before 1984) 
is: 

1. An officer of the employer having 
annual compensation from the employer 
for a plan year greater than 150 percent 
of the dollar limitation in effect under 
section 415(c}{1}(A) for the calendar 
year in which such plan year ends (see’ 


Questions and Answers T-13, T—-14, and 
T-15), 

2. One of the ten employees having 
annual compensation from the employer 
for a plan year greater than the dollar 
limitation in effect under section 
415(c)(1)(A) for the calendar year in 
which such plan year ends and owning 
(or considered as owning within the 
meaning of section 318) both more than 
a ¥% percent interest and the largest 
interests in the employer (see Question 
and Answer T-19}, 

3. A 5-percent owner of the employer, 
or 

4. A 1-percent owner of the employer 
having annual compensation from the 
employer for a plan year more than 
$150,000 (see Questions and Answers T- 
16 and T-21). 

An individual may be considered a 
key employee in a plan year for more 
than one reason. For example, an 
individual may be both an officer and 
one of the ten largest owners. However, 
in testing whether a plan or group is top- 
heavy, an individual’s accrued benefit is 
counted only once. The terms key 
employee, former key employee, and 
non-key employee include the 
beneficiaries of such individuals. This 
Question and Answer is illustrated by 
the following examples: 


Example (1). An employer maintains a 
calendar-year plan. An individual who was 
an employee of the employer and a 5-percent 
owner of the employer in 1986 was neither an 
employee nor an owner in 1987 or thereafter. 
Even though the individual is no longer an 
employee or owner of the employer, the 
individual would be treated as a key 
employee for purposes of determining 
whether the plan is top-heavy for each plan 
year through the 1991 plan year. However, for 
purposes of determining whether the plan is 
top-heavy for the 1992 plan year and for 
subsequent plan years, the individual would 
be treated as a former key employee. 

Example (2). The facts are the same as in 
example (1), except that the individual died 
in early 1987 and his total benefit under the 
plan was distributed to his beneficiary in 
1987. Such distribution would be treated as 
the accrued benefit of the individual for each 
year through the 1991 plan year. However, 
such individual would be treated as a former 
key employee for purposes of determining 
whether the plan is top-heavy for the 1992 
plan year and for subsequent plan years. The 
conclusions are not affected by whether the 
beneficiary of the individual is a non-key 
employee or a key employee of the employer. 


T-13 Q. For purposes of defining a key 
employee, who is an officer? 

A. Whether an individual is an officer 
shall be determined upon the basis of all 
the facts, including, for example, the 
source of his authority, the term for 
which elected or appointed, and the 
nature and extent of his duties. 
Generally, the term officer means an 
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administrative executive who is in 
regular and continued service. The term 
officer implies continuity of service and 
excludes those employed for a special 
and single transaction. An employee 
who merely has the title of an officer but 
not the authority of an officer is not 
considered an officer for purposes of the 
key employee test. Similarly, an 
employee who does not have the title of 
an officer but has the authority of an 
officer is an officer for purposes of the 
key employee test. In the case of one or 
more employers treated as a single 
employer under sections 414(b), (c), or 
(m), whether or not an individual is an 
officer shall be determined based upon 
his responsibilities with respect to the 
employer or employers for which he is 
directly employed, and not with respect 
to the controlled group of corporations, 
employers under common control or 
affiliated service group. A partner of a 
partnership will not be treated as an 
officer for purposes of the key employee 
test merely because he owns a capital or 
profits interest in the partnership, 
exercises his voting rights as a partner, 
and may, for limited purposes, be 
authorized and does in fact act as an 
agent of the partnership. 

T-14 Q. For purposes of determining 
whether a plan is top-heavy for a plan 
year, how many officers must be taken 
into account? 

A. There is no minimum number of 
officers that must be taken into account. 
Only individuals who are in fact officers 
within the meaning of Question and 
Answer T-13 must be considered. For 
example, a corporation with only one 
officer and two employees wouid have 
only one officer for purposes of section 
416(i)(1)(A)(i). After aggregating all 
employees (including leased employees 
within the meaning of section 414(n)) of 
employers required to be aggregated 
under section 414(b), (c) or (m), there is 
a maximum limit to the number of 
officers that are to be taken into account 
as officers for the entire group of 
employers that are so aggregated. The 
number of employees an employer 
(including all employers required to be 
aggregated under section 414(b}, (c), or 
(m)) has for the plan year containing the 
determination date is the greatest 
number of employees it had during that 
plan year or any of the four preceding 
plan years. For purposes of this 
Question and Answer, employees 
include only those individuals who 
perform services for the employer during 
a plan year. If the number of employees 
(including part-time employees) of all 
the employers aggregated under section 
414(b), (c) or (m) is less than 30 
employees, no more than three 
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individuals shall be treated as key 
employees for the plan year containing 
the determination date by reason of 
being officers. If the number of 
employees of all organizations 
aggregated under section 414(b), (c) or 
(m) is greater than 30 but less than 500, 
no more than 10% of the number of 
employees will be treated as key 
employees by reason of being officers. 
(If 10% of the number of employees is 
not an integer, the maximum number of 
individuals to be treated as key 
employees by reason of being officers 
shall be increased to the next integer). If 
the number of employees of employers 
aggregated under section 414 (b), (c) and 
(m) exceeds 500, no more than 50 
employees are to be considered as key 
employees by reason of being officers. 
This limited number of officers is 
comprised of the individual officers, 
selected from the group of all 
individuals who were officers in the 
plan year containing the determination 
date or any one of the four preceding 
plan years, who had annual plan year 
compensation (in the officer year) in 
excess of 150 percent of the dollar 
limitation in effect under section 
415(c)(1)(A) for the calendar year in 
which the plan year ends and who had 
the largest annual plan-year 
compensation in that five-year period. 
(The definition of compensation 
contained in Question and Answer T-21 
is to be used for this purpose.) In 
determining the officers of an employer, 
an employee who is an officer shall be 
counted as an officer for key employee 
purposes without regard to whether the 
employee is a key employee for any 
other reason. However, in testing 
whether the plan(s) is top-heavy, an 
individual’s present value of accrued 
benefits is counted only once. 


Example. A company is testing to see if its 
plan is top-heavy for the 1985 plan year. In 
each year from 1980 through 1984 it has more 
than 500 employees. Assume that (1) because 
of rapid turnover among officers, the 
individuals who are officers each year are 
different from the individuals who are 
officers in any preceding year, and (2) the 
annual plan year compensation of each 
officer exceeds 150 percent of the dollar 
limitation in effect under section 415(c)(1)(A) 
for the calendar year in which the plan year 
ends. Under the limitations, only a total of 50 
individuals would be considered to be key 
employees by virtue of bei=g officers in 
testing for top-heaviness for the 1985 plan 
year. Further, the 50 individuals considered 
as key employees under this test would be 
determined by selecting the 50 out of 250 
individuals (50 different officers each yezr) 
who had the highest annual plan-year 
compensation during the 1980-1984 period 
(while officers). 


T-15 Q. For purposes of section 416, 
do organizations other than corporations 
have officers? 

A. Yes. For purposes of the top-heavy 
rules, sole proprietorships, partnerships, 
associations, trusts, and labor 
organizations may have officers. This 
rule is effective for purposes of 
determining whether a plan is top-heavy 
for plan years which begin after 
February 28, 1985. 

T-16 Q. Who is a 1-percent owner of 
the employer? 

A. (a) If the employer is a corporation, 
a 1-percent owner is any employee who 
owns (or is considered as owning within 
the meaning of section 318) more than 1 
percent of the value of the outstanding 
stock of the corporation or stock 
possessing more than 1 percent of the 
total combined voting power of all stock 
of the corporation. If the employer is not 
a corporation, a 1-percent owner is any 
employee who owns more than 1 
percent of the capital or profits interest 
in the employer. The rules of 
subsections (b), (c), and (m) of section 
414 do not apply for purposes of 
determining who is a 1-percent owner. 

(b) For purposes of determining who is 
a 1-percent owner, 5-percent owner, or 
top-ten owner, value means fair market 
value taking into account all facts and 
circumstances. 

T-17 Q. Who is a 5-percent owner of 
the employer? 

A, If the employer is a corporation, a 
5-percent owner is any employee who 
owns (or is considered as owning within 
the meaning of section 318) more than 5 
percent of the value of the outstanding 
stock of the corporation or stock 
possessing more than 5 percent of the 
total combined voting power of all stock 
of the corporation. If the employer is not 
a corporation, a 5-percent owner is any 
employee who owns more than 5 
percent of the capital or profits interest 
in the employer. The rules of 
subsections (b), (c), and (m) of section 
414 do not apply for purposes of 
determining who is a 5-percent owner. 

T-18 Q. How do the rules of section 
318 apply for purposes of determining 
ownership in an entity other than a 
corporation? 

- A. For purposes of determining 
ownership is an entity other than a 
corporation, the rules of section 318 
apply in a manner similar to the way in 
which they apply for purposes of 
determining ownership in a-corporation. 
For non-corporate interests, capital or 
profits interest must be substituted for 
stock. 

T-19 Q. Which employees will be 
considered one of the top ten owners? 

A. (a) For purposes of determining 
whether a plan is top-heavy for a plan 
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year, the top ten owners are the ten 
employees who (1) own (or are 
considered as owning within the 
meaning of section 318) during the plan 
year containing the determination date 
or any of the four preceding plan years 
both more than a % percent ownership 
interest in value and the largest 
percentage ownership interests in value 
of any of the employers required to be 
aggregated under section 414(b), (c), or 
(m), and (2) have during the plan year of 
ownership annual plan year 
compensation from the employer more 
than the limitation in effect under 
section 415(c)(1)(A) for the calendar 
year in which such plan year ends. The 
five years for which the test is made will 
be referred to as the “testing period.” An 
employee whose annual plan year 
compensation exceeds the section 
415(c)(1)(A) limit in effect for the 
calendar year in which a plan year in 
the testing period ends who has an 
ownership interest greater than % 
percent in that plan year is considered 
to be one of the top ten owners unless at 
least ten other employees own a greater 
interest in the employer during any year 
of the testing period and have annual 
plan year compensation during such 
plan year of ownership greater than the 
section 415(c)(1)(A) limit in effect for the 
calendar year in which such plan year 
ends. Ownership each plan year is 
determined on the basis of percentage of 
ownership interest in total ownership 
value and not dollar amounts. Thus, an 
employee whose stock interest is valued 
at 15 percent of the total stock value of a 
corporation in year one that was worth 
$15,000 is ranked higher than an 
employee whose stock interest is valued 
at 5 percent of the total stock value of 
the same corporation in year three 
which is now worth $50,000. 

(b) If an employee’s ownership 
interest changes during a plan year, his 
ownership interest for the year is the 
largest interest owned at any time 
during the year. If two employees have 
the same ownership interest in the 
employer during the testing period, the 
employee having the largest annual 
compensation from the employer for the 
plan year during any part of which that 
ownership interest existed shall be 
treated as having a larger interest. Thus, 
if 25 employees each own 4 percent in 
value of the employer during the testing 
period, the 10 employees with the 
largest single plan year compensation 
during this period will be considered the 
top ten owners. For purposes of this 
Question and Answer, compensation 
has the meaning set forth in Question 
and Answer T-21. This Question and 
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Answer is illustrated by the following 
examples: 


Exampie 1. Corporation K maintains a 
calendar year defined contribution plan. On 
January 1, 1986, Corporation K has five 
owners who owned the following value 
percentages of K stock: A=50%, B=20%, 
C=15%, D=10%, and E=5%. On June 30, 
1987, the five owners of Corporation K sold 
all of their shares of stock. The new owners 
and their respective ownership percentages 
were: F=40%, G=30%, H=10%, I= 10%, and 
J=10%. Assume that, for 1986, A, B, C, D, and 
E had annual compensation from Corporation 
K greater than the section 415(c)(1)(A) limit 
and that, for 1987, F, G, H, I, and J also had 
compensation from Corporation K greater 
than the section 415{c)({1)(A) limit. For 
purposes of determining whether the plan is 
top-heavy for the 1991 plan year, the top ten 
owners will include A, B, C, D, E, F, G, H, I, 
and J because no 10 individuals during the 
testing period, 1986-1990, had a greater 
ownership interest than these individuals. 

Example 2. Assume the same facts in 
Example 1, except that on June 1, 1988, F, G, 
H, I, and J sold their interests to new owners, 
K, L, M, N, and O. K, L, M. N, and O owned, 
respectively, 30%, 30%, 30%, 5% and 5% of the 
value of the shares of X. Assume also that for 
1988 K, L, M, N, and O earned more than the 
section 415(c)(1}(A) limitation. For purposes 
of determining whether the plan is top-heavy 
for the 1991 plan year, the top ten owners will 
include: A, B, F, K, G, L, M, and C because 
these eight individuals owned the highest 
value percentages of the Corporation K stock. 
Since D, H, I, and j owned equal 10% interests 
in value, the two employees of this group who 
had the largest annual plan year 
compensation during the plan years of their 
ownership will be the last 2 top ten owners. 


T-20 Q. For purposes of determining 
whether an employee is a key employee 
under section 416(i)(1)(A), what 
aggregation rules apply? 

A. In the case of ownership 
percentages, each employer that would 
otherwise be aggregated under section 
414 (b), (c) and (m) is treated as a 
separate employer. (See section 
416(i)(1)(C).) However, for purposes of 
determining whether an individual has 
compensation of $150,000, or whether an 
individual is a key employee by reason 
of being an officer or a top ten owner, 
compensation from each entity required 
to be aggregated under sections 414 (b), 
(c) and (m) is taken into account. These 
rules may be illustrated by the following 
example: 

Example. An individual owns two percent 
of the value of a professional corporation, 
which in turn owns a “roth of 1 percent 
interest in a partnership. The entities must be 
aggregated in accordance with section 
414(m). The individual performs services for 
the professional corporation and for the 
partnership. The individual receives 
compensation of $125,000 from the 
professional corporation and $26,000 from the 
partnership. The individual is considered to 
be a key employee with respect to the 


employer that comprises both the 
professional corporation and the partnership 
because he has a two percent interest in the 
professional corporation and because his 
combined compensation from both the 
professional corporation and the partnership 
is more than $150,000. 


T-21 Q. For purposes of testing 
whether an individual has compensation 
of more than $150,000, what definition of 
compensation must be used? 

A. The definition of compensation to 
be used is the definition in § 1.415-2(d). 
In the case of an individual, including a 
self-employed individual, § 1.415- 
2(d)(2}(i) excludes from compensation 
amounts contributed to a plan of 
deferred compensation. Alternatively, 
compensation that would be stated on 
an employee’s Form W-2 for the 
calendar year that ends with or within 
the plan year may be used. A plan must 
use the same definition of compensation 
for all top-heavy purposes for which the 
definition in this Question and Answer 
must be used. 

T-22 Q. In the case of an employer 
who maintains a single plan, when must 
the determination whether the plan is 
top-heavy be made? 

A. Whether a plan is top-heavy for a 
particular plan year is determined as of 
the determination date for such plan 
year. The determination date with 
respect to a plan year is defined in 
section 416(g)(4)(C) as (1) the last day of 
the preceding plan year, or (2) in the 
case of the first plan year, the last day 
of such plan year. Distributions made 
and the present value of accrued 
benefits are generally determined as of 
the determination date. (See Questions 
and Answers T-24 and T-25 for more 
specific rules.) 

T-23 Q. In the case of an aggregation 
group, when must the determination 
whether the group is top-heavy be 
made? 

A. When two or more plans constitute 
an aggregation group in accordance with 
section 416(g)}(2), the following 
procedures are used to determine 
whether the plans are top-heavy for a 
particular plan year. First, the present 
value of the accrued benefits (including 
distributions for key employees and all 
employees) is determined separately for 
each plan as of each plan's 
determination date. The plans are then 
aggregated by adding together the 
results for each plan as of the 
determination dates for such plans that 
fall within the same calendar year. The 
combined results will indicate whether 
or not the plans so aggregated are top- 
heavy. These rules may be illustrated by 
the following example: 

Example. An employer maintains Plan A 
and Plan B, each containing a key employee. 


Plan A's plan year commences July 1 and 
ends June 30. Plan B's plan year is the 
calendar year. For Plan A's plan year 
commencing July 1, 1984, the determination 
date is June 30, 1984. For Plan B’s plan year in 
1985, the determination date is December 31, 
1984. These plans are required to be 
aggregated. For each of these plans as of their 
respective determination dates, the present 
value of the accrued benefits for key 
employees and all employees are separately 
determined. The two determination dates, 
June 30, 1984, and December 31, 1984, fall 
within the same calendar year. Accordingly, 
the present values of accrued benefits as of 
each of these determination dates are 
combined for purposes of determining 
whether the group is top-heavy. If, after 
combining the two present values, the total 
results show that the group is top-heavy, Plan 
A will be top-heavy for the plan year 
commencing July 1, 1984, and Plan B will be 
top-heavy for the 1985 calendar year. 


T-24 Q. How is the present value of 
an accrued benefit determined in a 
defined contribution plan? 

A. The present value of accrued 
benefits as of the determination date for 
any individual is the sum of (a) the 
account balance as of the most recent 
valuation date occurring within a 12- 
month period ending on the 
determination date, and (b) an 
adjustment for contributions due as of 
the determination date. In the case of a 
plan not subject to the minimum funding 

equirements of section 412, the 
adjustment in (b) is generally the 
amount of any contributions actually 
made after the valuation date but on or 
before the determination date. However, 
in the first plan year of the plan, the 
adjustment in (b) should also reflect the 
amount of any contributions made after 
the determination date that are 
allocated as of a date in that first plan 
year. In the case of a plan that is subject 
to the minimum funding requirements, 
the account balance in (a) should 
include contributions that would be 
allocated as of a date not later than the 
determination date, even though those 
amounts are not yet required to be 
contributed. Thus, the account balance 
will include contributions waived in 
prior years as reflected in the adjusted 
account balance and contributions not 
paid that resulted in a funding 
deficiency. The adjusted account 
balance is described in Rev. Rul. 78-223, 
1978-1 C.B. 125: Also, the adjustment in 
(b) should reflect the amount of any 
contribution actually made (or due to be 
made) after the valuation date but 
before the expiration of the extended 
payment period in section 412(c)(10). 

T-25. Q. How is the present value of 
an accrued benefit determined in a 
defined benefit plan? 





"Od 0b © Os &4@ oF or 


rw 


rn oe oO. 


=~ © ord @& wMeermededd =| Oe tf o’< CO Om 


-r- + 


"2 © © © © 0 OP oo” © 


Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


A. The present value of an accrued 
benefit as of a determination date must 
be determined as of the most recent 
valuation date which is within a 12- 
month period ending on the 
determination date. In the first plan year 
of a plan, the accrued benefit for a 
current employee must be determined 
either (i) as if the individual terminated 
service as of the determination date or 
(ii) as if the individual terminated 
service as of the valuation date, but 
taking into account the estimated 
accrued benefit as of the determination 
date. For the second plan year of a pian, 
the accrued benefit taken into account 
for a current participant must not be less 
than the accrued benefit taken into 
account for the first plan year unless the 
difference is attributable to using an 
estimate of the accrued benefit as of the 
determination date for the first plan 
year and using the actual accrued 
benefit as of the determination date for 
the second plan year. For any other plan 
year, the accrued benefit for a current 
employee must be determined as if the 
individual terminated service as of such 
valuation date. For this purpose, the 
valuation date must be the same 
valuation date for computing plan costs 
for minimum funding, regardless of 
whether a valuation is performed that 
year. 

T=26. Q. What actuarial assumptions 
are used for determining the present 
value of accrued benefits for defined 
benefit plans? 

A. (a) There are no specific prescribed 
actuarial assumptions that must be used 
for determining the present value of 
accrued benefits. The assumptions used 
must be reasonable and need not relate 
to the actual plan and investment 
experience. The assumptions need not 
be the same as those used for minimum 
funding purposes or for purposes of 
determining the actuarial equivalence of 
optional benefits under the plan. The 
accrued benefit for each current 
employee is computed as if the 
employee voluntarily terminated service 
as of the valuation date. The present 
value must be computed using an 
interest and a post-retirement mortality 
assumption. Pre-retirement mortality 
and future increases in cost of living 
(but not in the maximum dollar amount 
permitted by section 415) may also be 
assumed. However, assumptions as to 
future withdrawals or future salary 
increases may not be used. In the case 
of a plan providing a qualified joint and 
survivor annuity within the meaning of 
section 401(a)(11) as a normal form of 
benefit, for purposes of determining the 
present value of the accrued benefit, the 
spouse of the participant may be 


assumed to be the same age as the 
participant. 

(b) Except in the case where the plan 
provides for a nonproportional subsidy, 
the present value should reflect a 
benefit payable commencing at normal 
retirement age (or attained age, if later). 
Thus, benefits not relating to retirement 
benefits, such as pre-retirement death 
and disability benefits and post- 
retirement medical benefits, must not be 
taken into account. Further, subsidized 
early retirement benefits and subsidized 
benefit options must not be taken into 
account unless they are nonproportional 
subsidies. See Question and Answer 
T-27. 

(c) Where the plan provides for a 
nonproportional subsidy, the benefit 
should be assumed to commence at the 
age at which the benefit is most 
valuable. In the case of two or more 
defined benefit plans which are being 
tested for determining whether an 
aggregation group is top-heavy, the 
actuarial assumptions used for all plans 
within the group must be the same. Any 
assumptions which reflect a reasonable 
mortality experience and an interest 
rate not less than five percent or greater 
than six percent will be considered as 
reasonable. Plans, however, are not 
required to use an interest rate in this 
range. 

T-27 Q. In determining the present 
value of accrued benefits in a defined 
benefit plan, what standards are applied 
toward determining whether a subsidy 
is nonproportional? 

A. A subsidy is nonproportional 
unless the subsidy applies to a group of 
employees that would independently 
satisfy the requirements of section 
410(b). If two or more plans are 
considered as a unit for comparability 
purposes under § 1.410(b)—1(d)(3), 
subsidies may be necessary in both 
plans or else the subsidy may be 
nonproportional. Thus, for example, in 
the case of a plan which provides an 
early retirement benefit after age 55 and 
20 years of service equal to the normal 
retirement benefit without actuarial 
reduction and if the employees who may 
conceivably reach age 55 with 20 years 
of service would, as a group, satisfy the 
requirements of section 410(b), that 
subidy is proportional. However, in 
contrast, consider a plan that provides 
an early retirement benefit that is the 
actuarial equivalent of the normal 
retirement benefit. In determining the 
early retirement benefit, the plan 
imposes the section 415 limits only on 
the early retirement benefit (not on the 
normal retirement benefit before 
applying the early retirement reduction 
factors). In such a plan, a participant 
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with a normal retirement benefit (befare 
limitation by section 415) in excess of 
the section 415 limits will receive a 
subsidized early retirement benefit, 
whereas a participant with a lower 
normal retirement benefit will not. Thus, 
such a benefit would be a 
nonproportional subsidy if the group of 
individuals who are limited by the 
limitations under section 415 do not, by 
themselves, constitute a cross section of 
employees that could satisfy section 
410(b). 

T-28 Q. For purposes of determining 
the present value of accrued benefits in 
either a defined benefit or defined 
contribution plan, are the accrued 
benefits attributable to employee 
contributions considered to be part of 
the accrued benefits? 

A. The accrued benefits attributable 
to employee contributions are 
considered to be part of the accrued 
benefits without regard to whether such 
contributions are mandatory or 
voluntary. However, the amounts 
attributable to deductible employee 
contributions (as defined in section 
72(0)(5)(A)) are not considered to be 
part of the accrued benefits. 

T-29 Q. How are plans described in 
section 401(k) treated for purposes of the 
top-heavy rules? 

A. No special top-heavy rules are 
provided for plans described in section 
401(k), except a transitional rule. For 
plan years beginning after December 31, 
1984, amounts which an employee elects 
to defer are treated as employer 
contributions for purposes of 
determining minimum required 
contributions under section 416(c)(2). 
However, for plan years beginning prior 
to January 1, 1985, amounts which an 
employee elects to have contributed to a 
plan described in section 401(k) are not 
treated as employer contributions for 
these purposes. A plan described in 
section 401(k) which is top-heavy must 
provide minimum contributions by the 
employer and limit the amount of 
compensation which can be taken into 
account in providing benefits under the 
plan. 

T-30 Q. What distributions are added 
to the present value of accrued benefits 
in determining whether a plan is top- 
heavy for a particular plan year? 

A. Under section 416(g)(3)(A), 
distributions made within the plan year 
that includes the determination date and 
within the four preceding plan years are 
added to the present value of accrued 
benefits of key employees and non-key 
employees in testing for top-heaviness. 
However, in the case of distributions 
made after the valuation date and prior 
to the determination date, such 
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distributions are not included as 
distributions in section 416(g)(3)(A) to 

. the extent that such distributions are 
included in the present value of the 
accrued benefits as of the valuation 
date. In the case of the distribution of an 
annuity contract, the amount of such 
distribution is deemed to be the current 
actuarial value of the contract, 
determined on the date of the 
distribution. Certain distributions that 
are rolled over by the employee are not 
included as distributions. See Question 
and Answer T-32. A distribution will 
not fail to be considered in determining 
the present value of accrued benefits 
merely because it was made before the 
effective date of section 416. For 
purposes of this question and answer, 
distributions mean all distributions 
made by a plan, including all 
distributions of employee contributions 
made during and before the plan year. 

T-31 Q. Are benefits paid on account 
of death treated as distributions for 
purposes of section 416(g)(3)? 

A. Benefits paid on account of death 
are treated as distributions for purposes 
of section 416(g)(3) to the extent such 
benefits do not exceed the present value 
of accrued benefits existing immediately 
prior to death; benefits paid on account 
of death are not treated as distributions 
for purposes of section 416(g)(3) to the 
extent such benefits exceed the present 
value of accrued benefits existing 
immediately prior to death. The 
distribution from a defined contribution 
plan (including the cash value of life 
insurance policies) of a participant's 
account balance on account of death 
will be treated as a distribution for 
purposes of section 416(g)(3). 

T-32 Q. How are rollovers and plan- 
to-plan transfers treated in testing 
whether a plan is top-heavy? 

A. The rules for handling rollovers 
and transfers depend upon whether they 
are unrelated (both initiated by the 
employee and made from a plan 
maintained by one employer to a plan 
maintained by another employer) or 
related (a rollover or transfer either not 
initiated by the employee or made to a 
plan maintained by the same.employer). 
Generally, a rollover or transfer made 
incident to a merger or consolidation of 
two or more plans or the division of a 
single plan into two or more plans will 
not be treated as being initiated by the 
employee. The fact that the employer 
initiated the distribution does not mean 
that the rollover was not initiated by the 
employee. For purposes of determining 
whether two employers are to be treated 
as the same employer, all employers 
aggregated under section 414(b), (c) or 
(m) are treated as the same employer. In 
the case of unrelated rollovers and 


transfers, (1) the plan making the 
distribution or transfer is to count the 
distribution as a distribution under 
section 416(g)(3), and (2) the plan 
accepting the rollover or transfer is not 
to consider the rollover or transfer as 
part of the accrued benefit if such 
rollover or transfer was accepted after 
December 31, 1983, but is to consider it 
as part of the accrued benefit if such 
rollover or transfer was accepted prior 
to January 1, 1984. In the case of related 
rollovers and transfers, the plan making 
the distribution or transfer is not to 
count the distribution or transfer under 
section 416(g)(3) and the plan accepting 
the rollover or transfer counts the 
rollover or transfer in the present value 
of the accrued benefits. Rules for related 
rollovers and transfers do not depend on 
whether the rollover or transfer was 
accepted prior to January 1, 1984. 

T-33 Q. How are the aggregate 
defined benefit and defined contribution 
limits under section 415(e) affected by 
the top-heavy rules? 

A. Section 416(h) modifies the 
aggregate limits in section 415(e) for 
super top-heavy plans and for top-heavy 
plans that are not super top-heavy but 
do not provide for an additional 
minimum contribution or benefit. A plan 
is a super top-heavy plan if the present 
value of accrued benefits for key 
employees exceeds 90% of the present 
value of the accrued benefits for all 
employees. In the case of a top-heavy 
aggregation group, the test is applied to 
all plans in the group as a whole. These 
present values are computed using the 
same rules as are used for determining 
whether the plan is top-heavy. In the 
case of a super top-heavy plan, in 
computing the denominators of the 
defined benefit and defined contribution 
fractions under section 415(e), a factor 
of 1.0 is used instead of 1.25 for all 
employees. In the case of a top-heavy 
plan that is not super top-heavy, the 
same rule applies unless each non-key 
employee who is entitled to a minimum 
contribution or benefit receives an 
additional minimum contribution or 
benefit. In the case of a defined benefit 
plan, the additional minimum benefit is 
one percentage point (up to a maximum 
of ten percentage points) for each year 
of service described in Question and 
Answer M-2 of the participant's average 
compensation for the years described in 
Question and Answer M-2. In the case 
of a defined contribution plan, the 
additional minimum contribution is one 
percent of the participant's 
compensation. If a plan does not provide 
the applicable additional one percent 
minimum or if a plan is super top-heavy, 
the factor of 1.25 may be used for an 
individual only if there are both no 
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further accruals for that individual 
under any defined benefit plan and no 
further annual additions for that 
individual under any defined 
contribution plan until the combined 
fraction satisfies the rules of section 
415(e) using the 1.0 factor for that 
individual. The rules contained in this 
Question and Answer apply for each 
limitation year that contains any portion 
of a plan year for which the plan is top- 
heavy. This Question and Answer may 
be illustrated by the following example: 


Example. A Corporation maintains a profit- 
sharing plan and a defined benefit plan, and 
these plans constitute a required aggregation 
group. Both plans use the calendar year for 
the plan year and the limitation year under 
section 415. The plans were determined to be 
top-heavy for plan year 1986. The plans use 
the 1.25 factor under section 415(e), and non- 
key employees covered by both the profit- 
sharing and the defined benefit plan accrue, 
under the defined benefit plan, 3% of 
compensation for each year of service (up to 
a maximum of 30%). The plans become super 
top-heavy for the 1990 plan year. In order to 
satisfy section 415, no further accruals and no 
further annual additions may take place for 
any employee covered by both plans until the 
combined defined benefit-defined 
contribution fraction for such employee is 
less than 1.0, using the 1.0 factor in place of * 
1.25. 


T-34 Q. May plans be permissively 
aggregated to avoid being super top- 
heavy? , 

A. Yes, plans may be permissively 
aggregated to avoid being super top- 
heavy. 

T-35 Q. What provisions must be 
contained in a plan to comply with the 
top-heavy requirements? 

A. Section 401(a)(10)(B) provides that 
a plan will qualify only if it contains 
provisions which will take effect if the 
plan becomes top-heavy and which 
meet the requirements of section 416. 
See Questions and Answers T-39 and 
T-40 for rules on what provisions must 
be included. Under section 
401(a)(10){B)(ii), regulations may waive 
this requirement for some plans. See 
Question and Answer T-38 for a 
description of plans that need not 
include such provisions. 

T-36 Q. For an employer who has no 
employee who has participated or is 
eligible to participate in both a defined 
benefit and defined contribution plan (or 
a simplified employee pension, “SEP”’) 
of that employer, what provisions must 
be in the plan(s) to comply with the top- 
heavy requirements? 

A. (a) If the defined benefit plan has 
no participants who are or could be 
participants in a defined contribution 
plan of the employer (or vice versa), the 
defined benefit plan {or defined 


. 





contribution plan) need not include 
provisions describing the defined benefit 
or defined contribution fractions for 
purposes of section 415 and, thus, the 
plan need not contain provisions to 
determine whether the plan is super top- 
heavy or to change any plan provisions 
if the plan becomes super top-heavy. 
Furthermore, if the plan contains a 
single benefit structure that satisfies the 
requirements of section 416 (b), (c), and 
(d) for each plan year without regard to 
whether the plan is top-heavy for such 
year, the plan need not include separate 
provisions to determine whether the 
plan is top-heavy or that apply if the 
plan is top-heavy. If the plan’s single 
benefit structure does not assure that 
section 416 (b), (c), and (d) will be 
satisfied in all cases, then the plan must 
include three types of provisions. 

(b) First, the plan must contain 
provisions describing how to determine 
whether the plan is top-heavy. These 
provisions must include (1) the criteria 
for determining which employees are 
key employees (or non-key employees), 
(2) in the case of a defined benefit plan, 
the actuarial assumptions and benefits 
considered to determine the present 
value of accrued benefits, (3) a 
description of how the top-heavy ratio is 
computed, (4) a description of what 
plans (or types of plans) will be 
aggregated in testing whether the plan is 
top-heavy, and (5) a definition of the 
determination date and the valuation 
date applicable to the determination 
date. These determinations must be 
based on standards that are uniformly 
and consistently applied and that satisfy 
the rules set forth in section 416 and 
these Questions and Answers. The 
provisions in (1) and (3) above may be 
incorporated in the plan by reference to 
the applicable sections of the Internal 
Revenue Code without adversely 
affecting the qualification of the plan. 
However, the plan must state the 
definition of compensation for purposes 
of determining who is a key employee. 

(c) Second, the plan must specifically 
contain the following provisions that 
will become effective if the plan 
becomes top-heavy: vesting that 
satisfies the minimum vesting 
requirements of section 416(b), benefits 
that will not be less than the minimum 
benefits set forth in section 416(c), and 
the compensation limitation described 
in section 416{d). The compensation 
limitation described in section 416(d) 
may be incorporated by reference. If a 
plan always meets the requirements of 
either section 416(b), (c) or (d), the plan 
need not include additional provisions 
to meet any such requirements. 
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(d) Third, the plan must include 
provisions insuring that any change in 
the plan’s benefit structure (including 
vesting schedules) resulting from a 
change in the plan's top-heavy status 
will not violate section 411(a)(10). Thus, 
if a plan ceases being top-heavy, certain 
restrictions apply with respect to the 
change in the applicable vesting 
schedule. 

T-37 Q. For an employer who 
maintains or has maintained both a 
defined benefit and a defined 
contribution plan (or a simplified 
employee pension, “SEP”) and some 
participants do or could participate in 
both types of plan, what provisions must 
be in the plans to comply with the top- 
heavy requirements? 

A. If an employer maintains (or has 
maintained} both a defined benefit plan 
and a defined contribution plan (or SEP), 
and the plans have or could have 
participants who participate in both 
types of plans, then the plans must 
contain more provisions than those 
described in Question and Answer T-36. 
First, the plans may exclude rules to 
determine whether the plan is top-heavy 
(or to apply when the plan is top-heavy) 
only if both plans contain a single 
benefit structure that satisfies sections 
416 (b), (c), and (d) without regard to 
whether the plans are top-heavy. 
Second, unless the plans always satisfy 
the requirements of section 415(e) using 
the 1.0 factor in the defined benefit and 
defined contribution fractions as 
described in section 416(h)(i), the plans 
must include provisions similar to those 
in Question and Answer T-36 (for top- 
heavy) to determine whether the plan is 
super top-heavy and to satisfy section 
416(h) if it is. 

T-38 Q. Are any plans exempted from 
including top-heavy provisions? 

A. Section 401(a}(10)(B) exempts 
governmental plans (as defined in 
section 414(d}) from the top-heavy 
requirements and provides that 
regulations may exempt certain plans 
from including the top-heavy provisions. 
A plan need not include any top-heavy 
provisions if the plan: (1) is not top- 
heavy, and (2) covers only employees 
who are included in a unit of employees 
covered by a collective-bargaining 
agreement (if retirement benefits were 
the subject of good faith bargaining) or 
employees of employee representatives. 
The requirement set forth in section 
7701(a}(46) must be met before an 
agreement will be considered a 
collective-bargaining agreement after 
March 31, 1984. 

T-39 Q. Must ratios be computed each 
year to determine whether a plan is top- 
heavy? 
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A. No. In order to administer the plan, 
the plan administrator must know 
whether the plan is top-heavy. However, 
precise top-heavy ratios need not be 
computed every year. If, on 
examination, the Internal Revenue 
Service requests a aemonsiration as to 
whether the plan is top-heavy (or super 
top-heavy; see Question and Answer T- 
33) the employer must demonstrate to 
the Service's satisfaction that the plan is 
not operating in violation of section 
401(a)({10)(B). For purposes of any 
demonstration, the employer may use 
computations that are not precisely in 
accordance with this section but which 
mathematicaily prove that the plan is 
not top-heavy. For example, if the 
employer determined the present value 
of accrued benefits for key employees in 
a simplified manner which overstated 
that value, determined the present value 
for non-key employees in a simplified 
manner which understated that value, 
and the ratio of the key employee 
present value divided by the sum of the 
present values was less than 60 percent, 
the plan would not be considered top- 
heavy. This would be a sufficient 
demonstration because the simplified 
fraction could be shown to be greater 
than the exact fraction and, thus, the 
exact fraction must also be less than 60 
percent. 

Several methods that may be used to 
simplify the determinations are 
indicated below. 

(1) If the top-heavy ratio, computed 
considering all the key employees and 
only some of the non-key employees, is 
less than 60 percent, then it is not 
necessary to accumulate employee data 
on the remaining non-key employees. 
Inclusion of additional non-key 
employees would only further decrease 
the ratio. 

(2) If the number of key employees is 
known but the identity of the key 
employees is not known (i.e. if the only 
key employees are officers and the limit 
on officers is applicable), the numerator 
may be determined by using a 
hypothetical “worst case” basis. Thus, 
in the case of a defined benefit plan, if 
the numerator of the top-heavy ratio 
were determined assuming each key 
employee’s present value of accrued 
benefits were equal to the maximum 
section 415 benefits at the age that 
would maximize such present value, 
that assumption would only overstate 
the present value of accrued benefits for 
key employees. Thus, if that ratio is less 
than 60 percent, the plan is not top- 
heavy and accurate data on the key 
employees need not be collected. 

(3) If the employer has available 
present value of accrued benefit 
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computations for key and non-key 
employees in a defined benefit plan, and 
these values differ from those that 
would be produced under Question and 
Answer T-25 only by inclusion of a 
withdrawal assumption, the present 
value for the key employees (but not the 
non-key employees) may be adjusted to 
a “worst case” value by dividing by the 
lowest possible probability of not 
withdrawing from plan participation 
before normal retirement age. If the top- 
heavy ratio based on this inflated key 
employee value is less than 60 percent, 
the present value need not be 
recomputed without the withdrawal 
assumption. The methods set forth in 
this answer may also be used to 
determine whether a plan is super top- 
heavy by inserting 90%" for “60%” in 
the appropriate places. 

T-40 Q. Will a plan fail to qualify if it 
provides that the $200,000 maximum 
amount of annual compensation taken 
into account under section 416(d) for 
any plan year that the plan is top-heavy 
may be automatically increased in 
accordance with regulations under 
section 416? 

A. No. 

T-41 Q. If a plan provides benefits 
based on compensation in excess of 
$200,000 and the plan becomes top- 
heavy, must any accrued benefits 
attributable to this excess compensation 
be eliminated? 

A. No. For any year that a plan is top- 
heavy, section 416(d) provides that 
compensation in excess of $200,000 must 
not be taken into account. However, a 
top-heavy plan may continue to provide 
for any benefits attributable to 
compensation in excess of $200,000 to- 
the extent such benefits were accrued 
before the plan was top-heavy. 
Furthermore, section 411(d)(6) will be 
violated if any individual's pre-top- 
heavy benefit is reduced by either (1) a 
plan amendment adding the $200,000 
restriction, or (2) an automatic ehange in 
the plan benefits structure imposing the 
$200,000 restriction due to the plan's 
becoming top-heavy. : 

T-42 Q. Under a top-heavy defined 
benefit plan, are the requirements of 
section 416{d) satisfied if the annual 
compensation of an employee taken into 
account to determine plan benefits is 
limited to the amount currently 
described in section 416{d) for years 
during which the plan is top-heavy but 
higher compensation is taken into 
account for years before the plan 
became top-heavy? 

A. No. For the top-heavy plan to meet 
the requrements of section 416(d), 
compensation for all years, including 
years before the plan became top-heavy, 
that is taken into account to determine 


plan benefits must not exceed the 
amount currently described in section 
416(d). However, if the accrued benefit 
as of the end of the last plan year before 
the plan became top-heavy (ignoring any 
plan amendments after that date) is 
greater than the accrued benefit 
determined by limiting compensation in 
accordance with section 416(d), that 
higher accrued benefit as of the end of 
the last plan year before the plan 
became top-heavy must not be reduced. 
Providing such higher accrued benefit 
will not cause the plan to violate section 
416(d). 

T-43 Q. What happens to an 
individual who has ceased employment 
before a plan becomes top-heavy? 

A. If an individual has ceased 
employment before a plan becomes top- 
heavy, such individual would not be 
required to receive any additional 
benefit accruals, contributions, or 
vesting, unless the individual returned to 
employment with the employer. See 
Questions and Answers V-3, M-4, and 
M-10. In addition, if the individual is 
receiving benefits based on annual 
compensation greater than $200,000, 
such benefits cannot be decreased. 


V. Vesting Rules for Top-Heavy Plans 


V-1 Q. What vesting must be 
provided under a top-heavy plan? 

A. Under section 416(b), the accrued 
benefits attributable to employer 
contributions must be nonforfeitable in 
accordance with one of two statutory 
standards. Either such accrued benefits 
must be nonforfeitable after 3 years of 
service or the nonforfeitable portion of 
accrued benefits must be at least 20 
percent after 2 years of service, 40 
percent after 3 years of service, 60 
percent after 4 years of service, 80 
percent after 5 years of service, and 100 
percent after 6 years of service. The 
accrued benefits attributable to 
employer contributions has the same 
meaning as under section 411(c) of the 
Code. As under section 411(a), the 
accrued benefits attributable to 
employee contributions must be 
nonforfeitable at all times. 

V-2 Q. What service must be counted 
in determining vesting requirements? 

A. All service required to be counted 
under section 411(a) must be counted for 
these purposes. All service permitted to 
be disregarded under section 411(a)(4) 
may similarly be disregarded under the 
schedules of section 416(b). 

V-3 Q. What benefits must be subject 
to the minimum vesting schedule of 
section 416(b)? 

A. All accrued benefits within the 
meaning of section 411(a)(7) must be 
subject to the minimum vesting 
schedule. These accrued benefits 
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include benefits accrued before the 
effective date of section 416 and benefits 
accrued before a plan becomes top- 
heavy. However, when a plan becomes 
top-heavy, the accrued benefits of any 
employee who does not have an hour of 
service after the plan becomes top- 
heavy are not required to be subject to 
the minimum vesting schedule. Accrued 
benefits which have been forfeited 
before a plan becomes top-heavy need 
not vest when a plan becomes top- 
heavy. 

V-4 Q. May a top-heavy plan provide 
a minimum eligibility requirement of the 
later of age 21 or the completion of 3 
years of service and provide that all 
benefits are nonforfeitable when 
accrued? 

A. Yes:For plan years which begin 
after December 31, 1984, a top-heavy 
plan may provide a minimum eligibility 
requirement of the later of age 21, or the 
completion of 3 years of service, and 
provide that all benefits are 
nonforfeitable when accrued. For plan 
years which begin before January 1, 
1985, “25” may be substituted for “21” in 
the preceding sentence. 

V-5 Q. What does rionforfeitable 
mean? 

A. In general, nonforfeitable has the 
same meaning as in section 411(a). 
However, the minimum benefits 
required under section 416 (to the extent 
required to be nonforfeitable under 
section 416(b)) may not be forfeited 
under section 411(a)(3) (B) or (D). Thus, 
if benefits are suspended (ceased) 
during a period of reemployment, the 
benefit payable upon the subsequent 
resumption of payments must be 
actuarially increased to reflect the 
nonpayment of benefits during such 
period of re-employment. 

V-6 Q. Will a class-year plan 
automatically satisfy the minimum 
vesting requirements in section 416(b) if 
it provides that contributions with 
respect to any plan year become 
nonforfeitable no later than the end of 
the third plan year following the plan 
vear for which the contribution was 
made? 

A. No. Although this vesting schedule 
is similar to the 3-year minimum vesting 
schedule permitted by section 
416(b)(1)(A), it does not satisfy that 
minimum. The 3-year vesting schedule in 
section 416(b)(1)(A) requires that, after 
completion of 3 years of service, the 
entire accrued benefit of a participant 
be nonforfeitable. Under the class-year 
vesting schedule described above, a 
portion of a participant's accrued benefit 
(that portion attributable to 
contributions for the prior 3 years) is 
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forfeitable regardless of the participant's 
years of service. 

V-7 Q. When a top-heavy plan ceases 
to be a top-heavy, may the vesting 
schedule be altered to a vesting 
schedule permitted without regard to 
section 416? 

A. When a top-heavy plan ceases to 
be top-heavy, the vesting schedule may 
be changed to one that would otherwise 
be permitted. However, in changing the 
vesting schedule, the rules described in 
section 411(a)(10) apply. Thus, the 
nonforfeitable percentage of the accrued 
benefit before the plan ceased to be top- 
heavy must not be reduced; also, any 
employee with five or more years of 
service must be given the option of 
remaining under the prior (i.e., top- 
heavy) vesting schedule. 


M. Minimum Benefits under Top-heavy 
Plans 


M-1 Q. Which employees must 
receive minimum contributions or 
benefits in a top-heavy plan? 

A. Generally, every non-key employee 
who is a participant in a top-heavy plan 
must receive minimum contributions or 
benefits under such plan. However, see 
Questions and Answers M-4 and M-10 
for certain exceptions. Different 
minimums apply for defined benefit and 
defined contribution plans. 

M-2 Q. What is the defined benefit 
minimum? 

A. (a) The defined benefit minimum 
requires that the accrued benefit at any 
point in time must equal at least the 
product of (i) an employee’s average 
annual compensation for the period of 
consecutive years (not exceeding five) 
when the employee had the highest 
aggregate compensation from the 
employer and (ii) the lesser of 2% per 
year of service with the employer or 
20%. 

(b) For purposes of the defined benefit 
minimum, years of service with the 
employer are generally determined 
under the rules of section 411(a) (4), (5) 
and (6). However, a plan may disregard 
any year of service if the plan was not 
top-heavy for any plan year ending 
during such year of service, or if the 
year of service was completed in a plan 
year beginning before January 1, 1984. 

(c) In determining the average annual 
compensation for a period of 
consecutive years during which the 
employee had the largest aggregate 
compensation, years for which the 
employee did not earn a year of service 
under the rules of section 411(a) (4), (5), 
and (6) are to be disregarded. Thus, if an 
employee has received compensation 
from the employer during years one two, 
and three, and for each of these years 
the employee earned a year of service, 


then the employee's average annual 
compensation is determined by dividing 
the employee’s aggregate compensation 
for these three years by three. If the 
employee fails to earn a year of service 
inthe next year, but does earn a year of 
service in the fifth year, the employee's 
average annual compensation is 
calculated by dividing the employee's 
aggregate compensation for years one, 
two, three, and five by four. The 
compensation required to be taken into 
account is the compensation described 
in Question and Answer T-21. In 
addition, compensation received for 
years ending in plan years beginning 
before January 1, 1984, and 
compensation received for years 
beginning after the close of the last plan 
year in which the plan is top-heavy may 
be disregarded. 

(d) The defined benefit minimum is 
expressed as a life annuity (with no 
ancillary benefits) commencing at 
normal retirement age. Thus, if post- 
retirement death benefits are also 
provided, the 2% minimum annuity 
benefit may be adjusted. (See Question 
and Answer M-3.) The 2% minimum 
annuity benefit may not be adjusted due 
to the provision of pre-retirement 
ancillary benefits. Normal retirement 
age has the same meaning as under 
section 411(a)(8). 

(e) Any accruals of employer-derived 
benefits, whether or not attributable to 
years for which the plan is top-heavy, 
may be used to satisfy the defined 
benefit minimums. Thus, if a non-key 
employee had already accrued a benefit 
of 20 percent of final average pay at the 
time the plan became top-heavy, no 
additional minimum accruals are 
required (although the accrued benefit 
would increase as final average pay 
increased). Accrued benefits 
attributable to employee contributions 
must be ignored. Accrued benefits 
attributable to employer and employee 
contributions have the same meaning as 
under section 411(c). 

M-3 Q. What defined benefit 
minimum must be received if an 
employee receives a benefit in a form 
other than a single life annuity or a 
benefit other than at normal retirement 
age? 

A. If the form of benefit is other than a 
single life annuity, the employee must 
receive an amount that is the actuarial 
equivalent of the minimum single life 
annuity benefit. If the benefit 
commences at a date other than at 
normal retirement age, the employee 
must receive at least an amount that is 
the acturial equivalent of the minimum 
single life annuity benefit commencing 
at normal retirement age. Thus, the 
employee may receive a lower benefit if 
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the benefit commences before the 
normal retirement age and the employee 
must receive a higher benefit if the : 
benefit commences after the normal 
retirement age. No specific actuarial 
assumptions are mandated providing 
different actuarial equivalents. 
However, the assumptions must be 
reasonable. 

M-4 Q. Which employees must accrue 
a minimum benefit in a top-heavy 
defined benefit plan? 

A. Each non-key employee who is a 
participant in a top-heavy defined 
benefit plan and who has at least one 
thousand hours of service (or equivalent 
service as determined under Department 
of Labor regulations, 29 CFR 2530.200b-— 
3) for an accrual computation period 
must accrue a minimum benefit in a top- 
heavy defined benefit plan for that 
accrual computation period. If the 
accrual computation period does not 
coincide with the plan year, a minimum 
benefit must be provided, if required, for 
both accrual periods within the top- 
heavy plan year. For a top-heavy plan 
that does not base accruals on accrual 
computation periods, minimum benefits 
must be credited for all periods of 
service required to be credited for 
benefit accrual. (See § 1.410(a)-7). A 
non-key employee may not fail to accrue 
a minimum benefit merely because the 
employee was not employed on a 
specified date. Similarly, a non-key 
employee may not fail to accrue a 
minimum benefit because either (1) an 
employee is excluded from participation 
(or accrues no benefit) merely because 
the employee’s compensation is less 
than a stated amount, or (2) the 
employee is excluded from participation 
(or accrues no benefit) merely because 
of a failure to make mandatory 
employee contributions. 

M-5 Q. Would the defined benefit 
minimum be satisfied if the plan 
provides a normal retirement benefit 
equal to the greater of the plan’s 
projected formula or the projected 
minimum benefit and if benefits accrue 
in accordance with the fractional rule 
described in section 411(b)(1)(C)? 

A. No. The fact that this fractional 
rule would not satisfy the defined 
benefit minimum may be illustrated by 
the following example. Consider a non- 
key employee, age 25, entering a top- 
heavy plan in which the projected 
minimum for the employee is greater 
than the projected benefit under the 
normal formula. Under the fractional 
rule, the employee’s accrued benefit ten 
years later at age 35 would be 5% (20% 
x (10/40)). Under section 416, the 
employee's minimum accrued benefit 
after ten years of service must be at 
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least 20%. Thus, because the 5% benefit 
is less than the 20% benefit required 
under section 416, such benefit would 
not satisfy the required minimum. 

M-6 Q. What benefit must.an 
employer provide in a top-heavy defined 
benefit employee pay-all plan? 

A. The defined benefit minimum in an 
employee pay-all top-heavy plan is the 
same as that for a plan which has 
employer contributions. That is, the 
employer must provide the benefits 
specified in Question and Answer M-2, 

M-7 Q. What is the defined 
contribution minimum? 

A. The sum of the contributions and 
forfeitures allocated to the account of 
any non-key employee who is a 
participant in a top-heavy defined 
contribution plan must equal at least 3% 
of such employee’s compensation (see 
Question and Answer T-21 for the 
definition of compensation) for that plan 
year or for the calendar year ending 
within the plan year. However, a lower 
minimum is permissible where the 
largest contribution made or required to 
be made for key employees is less than 
3%. The preceding sentence does not 
apply to any plan required to be 
included in an aggregation group if such 
plan enables a defined benefit plan 
required to be included in such group to 
meet the requirements of section 
401(a)(4) or 410. The contribution made 
cr required to be made on behalf of any 
key employee is equal to the ratio of the 
sum of the contributions made or 
required to be made and forfeitures 
allocated for such key employee divided 
by the compensation (not in excess of 
$200,000) for such key employee. Thus, 
the defined contribution minimum that 
must be provided for any non-key 
employee for a top-heavy plan year is 
the largest percentage of compensation 
(not in excess of $200,000) provided on 
behalf of any key employee for that plan 
year (if the largest percentage of 
compensation provided on behalf of any 
key employee for that plan year is less 
than 3%). 

M-8 Q. If an employer maintains two 
top-heavy defined contribution plans, 
must both plans provide the defined 
contribution minimum for each non-key 
employee who is a participant in both 
plans? 

A. No. If one of the plans provides the 
defined contribution minimum for each 
non-key employee who participates in 
both plans, the other plan need not 
provide an additional contribution for 
such employees. However, the other 
plan must provide the vesting required 
by section 416(b) and must limit 
compensation (based on all- 
compensation from all aggregated 


employers) in providing benefits as 
required by section 416(d). 

M-9 Q. In the case of the waiver of 
minimum funding standards of section 
412(d), how does section 416 treat the 
defined contribution minimum? 

A. For purposes of determining the 
contribution that is required to be made 
on behalf of a key employee, a waiver of 
the minimum funding requirements is 
disregarded. Thus, if a defined 
contribution plan receives a waiver of 
the minimum funding requirement, and if 
the minimum contribution required 
under the plan without regard to the 
waiver exceeds 3%, the exception 
described in Question and Answer M-7 
does not apply even though no key 
employee receives a contribution in 
excess of 3% and even though the 
amount required to be contributed on 
behalf of the key employee has been 
waived. Also, a waiver of the minimum 
funding requirements will not alter the 
requirements of section 416. Thus, in the 
case of the top-heavy defined 
contribution:plan in which the non-key 
employee must receive an allocation, a 
waiver of the minimum funding 
requirements may eliminate a funding 
violation and such waiver will preclude 
a violation under section 416 even 
though the required contribution is not 
made. However, the adjusted account 
balance (as described in Rev. Rul. 78- 
223, 1978-1 C.B. 125) of the non-key 
employees must reflect the required 
minimum contribution even though such 
contribution was not made. 

M-10 Q. Which employees must 
receive the defined contribution 
minimum? 

A. Those non-key employees who are 
participants in a top-heavy defined 
contribution plan who have not 
separated from service by the end of the 
plan year must receive the defined 
contribution minimum. Non-key 
employees who have become 
participants but who subsequently fail 
to complete 1,000 hours of service (or the 
equivalent) for an accrual computation 
period must receive the defined 
contribution minimum. A non-key 
employee may not fail to receive a 
defined contribution minimum because 
either (1) the employee is excluded from 
participation (or accrues no benefit) 
merely because the employee's 
compensation is less than a stated 
amount, or (2) the employee is excluded 
from participation (or accrues no 
benefit) merely because of a failure to 
make mandatory employee 
contributions or, in the case of a cash or 
deferred arrangement, elective 
contributions. : 

M-11 Q. May either the defined 
benefit minimum or the defined 


contribution minimum be integrated 
with social security? 

A. No. 

M-12 Q. What minimum contribution 
or benefit must be received by a non- 
key employee who participates in a top- 
heavy plan? 

A. In the case of an employer 
maintaining only one plan, if such plan 
is a defined benefit plan, each non-key 
employee covered by that plan must 
receive the defined benefit minimum. If 
such plan is a defined contribution plan 
(including a target benefit plan), each 
non-key employee covered by the plan 
must receive the defined contribution 
minimum. In the case of an employer 
who maintains more than one plan, 
employees covered under only the 
defined benefit plan must receive the 
defined benefit minimum. Employees 
covered under only the defined 
contribution plan must receive the 
defined contribution minimum. In the 
case of employees covered under both 
defined benefit and defined contribution 
plans, the rules are more complicated. 
Section 416(f) precludes, in the case of 
employees covered under both defined 
benefit and defined contribution plans, 
either required duplication or 
inappropriate omission. Therefore, such 
employees need not receive both the 
defined benefit and the defined 
contribution minimums: 

There are four safe harbor rules a plan 
may use in determining which minimum 
must be provided to a non-key employee 
who is covered by both defined benefit 
and defined contribution plans. Since 
the defined benefit minimums are 
generally more valuable, if each 
employee covered under both a top- 
heavy defined benefit plan and a top- 
heavy defined contribution plan 
receives the defined benefit minimum, 
the defined benefit and defined 
contribution minimums will be satisfied. 
Another approach that may be used is a 
floor offset approach (see Rev. Rul. 76- 
259, 1976-2 C.B. 111) under which the 
defined benefit minimum is provided in 
the defined benefit plan and is offset by 
the benefits provided under the defined 
contribution plan. Another approach 
that may be used in the case of 
employees covered under both defined 
benefit and defined contribution plans is 
to prove, using a comparability analysis 
(see Rev. Rul. 81-202, 1981-2 C.B. 93) 
that the plans are providing benefits at 
leat equal to the defined benefit 
minimum. Finally, in order to preclude 
the cost of providing the defined benefit 
minimum alone, the complexity of a 
floor offset plan and the annual 
fluctuation of a comparability analysis, 
a safe haven minimum defined 
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contribution is being provided. If the 
contributions and forfeitures under the 
defined contribution plan equal 5% of 
compensation for each plan year the 
plan is top-heavy, such minimum will be 
presumed to satisfy the section 416 
minimums. 

M-13 Q. An employer maintains a 
defined benefit plan and a profit-sharing 
plan. Both plans are top-heavy and are 
members of a required aggregation 
group. In order to meet the minimum 
contribution/minimum benefit 
requirements, the employer decides to 
contribute 5% of compensation to the 
profit-sharing plan. What happens if for 
a particular plan year there are no 
profits out of which to make 
contributions to the profit-sharing plan? 

A. In this particular situation, in order 
to satisfy the requirements of section 
416(c), the employer must provide the 
defined contribution minimum, 5% of 
compensation. This rule is an exception 
to the general rule that an employer 
cannot make a contribution to a profit- 
sharing plan if there are no profits. 
Alternatively, the employer may provide 
the defined benefit minimum for this 
year. 

M-14 Q. What minimum contribution 
or benefit must be received by a non- 
key employee when he is covered under 
both a defined benefit plan and defined 
contribution plan (both of which are top- 
heavy) of an employer and the employer 
desires to use a factor of 1.25 in 
computing the denominators of the 
defined benefit and defined contribution 
fractions under section 415(e)? 

A. In this particular situation, the 
employer may use one of the four rules 
set forth in Question and Answer M-12, 
subject to the following modifications. 
The defined benefit minimum must be 
increased by one percentage point (up to 
a maximum of ten percentage points) for 
each year of service described in 
Question and Answer M-2 of the 
participant's average compensation for 
the years described in Question and ~ 
Answer M-2. The defined contribution 
minimum is increased to 7% percent of 
compensation. If the floor offset or 
comparability analysis approach is 
used, the defined benefit minimum must 
be increased by one percentage point 
(up to a maximum °f ten percentage 
points) for each year of service 
described in Question and Answer M-2 
of the participant's average 
compensation for the years described in 
Question and Answer M-2. 

M-15 Q. May an employer use a 
different method each year to meet the 
requirements of Question and Answer 
M-12 or Question and Answer M-14 
without amending the plans each year? 


A. No. An employer must set forth in 
the plan document the method he will 
use to meet the requirements of 
Question and Answer M-12 or M-14, as 
the case may be. If an employer desires 
to change the method, the plan 
document must be amended. 

M-16 Q. Will target benefit plans be 
treated as defined benefit or defined 
contribution plans for purposes of the 
top-heavy rules? 

A. Target benefit plans will be treated 
as defined contribution plans for 
purposes of the top-heavy rules. 

M-17 Q. Can a plan described in 
section 412(i) (funded exclusively by 
level premium insurance contracts) also 
satisfy the minimum benefit 
requirements of section 416? 

A. The accrued benefits provided for a 
non-key employee under most level 
premium insurance contracts might not 
provide a benefit satisfying the defined 
benefit minimum because of the lower 
cash values in early years under most 
level premium insurance contracts, and 
because such contracts normally 
provide for level premiums until normal 
retirement age. However, a plan will not 
be considered to violate the 
requirements of section 412(i) merely 
because it funds certain benefits through 
either an auxiliary fund or deferred 
annuity contracts, if the following 
conditions are met: 

(1) The targeted benefit at normal 
retirement age under the level premium 
insurance contract is determined, taking 
into account the defined benefit 
minimum that would be required 
assuming the current top-heavy (or non 
top-heavy) status of the plan continues 
until normal retirement age; and 

(2) The benefits provided by the 
auxiliary fund or deferred annuity 
contracts do not exceed the excess of 
the defined benefit minimum benefits 
over the benefits provided by the level 
premium insurance contract. 

If the above conditions are satisfied, 
then the plan is still exempt from the 
minimum funding requirements under 
section 412 and may still utilize the 
special accrued benefit rule in section 
411(b)(1)(F) subject to the following 
modifications: Although the portion of 
the plan funded by the level premium 
annuity contract is exempt from the 
minimum funding requirements, the 
portion funded by an auxiliary fund is 
subject to-those requirements. (Thus, a 
funding standard account must be 
maintained and a Schedule B must be 
filed with the annual report). The 
accrued benefit for any participant may 
be determined using the rule in section 
411(b)(1)(F) but must not be less than the 
defined benefit minimum. 


50657 


This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 (68 
A Stat. 917; 26 U.S.C. 7805). 

Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 
Approved: December 21, 1984. 

Ronald A. Pearlman, 

Acting Assistant Secretary of the Treasury. 

[FD Doc. 84—33780 Filed 12-27-84; 4:55 am] 
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26 CFR Part 1 
[T.D. 8003] 


income Tax; Taxable Years Beginning 
After December 31, 1953; Deductions 
in Excess of $5,000 Ciaimed for 
Certain Charitable Contributions of 
Property and Information Returns by 
Donees Who Make Certain 
Dispositions of Donated Property 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Temporary regulations. 


SUMMARY: This document provides 
temporary regulations relating to 
deductions in excess of $5,000 claimed 
for charitable contributions of property 
and to information returns by donees 
who make certain dispositions of 
donated property. The text of the 
temporary regulations set forth in this 
document also serves as the text of the 
proposed regulations cross-referenced in 
the notices of proposed rulemaking in 
the Proposed Rules section of this issue 
of the Federal Register. 

DATES: The regulations apply to certain 
charitable contributions of property 
made after December 31, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Beverly A. Baughman of the Legislation 
and Regulations Division, Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue, 
N.W., Washington, D.C. 20224 
(Attention: CC:LR:T) (202-566-3297, not 
a toll-free call). ? 
SUPPLEMENTARY INFORMATION: 


Background 


This document contains temporary 
Income Tax Regulations under the Tax 
Reform Act of 1984 (Pub. L. 98-369, 96 
Stat. 494). They are necessary to 
implement section 155(a) of that Act, 
which directed that regulations be 
issued relating to the substantiation of 
deductions claimed by an individual, 
closely held corporation, or personal 
service corporation for charitable 
contributions of certain property made 
after December 31, 1984. 





Section 155(b) of the Tax Reform Act 
added section 6050L to the Code 
regarding information returns that must 
be filed by donees who make certain 
dispositions of donated property. This 
document also contains temporary 
regulations implementing that section of 
the Act. 

These temporary regulations are 
issued under the authority contained in 
Code sections 170{a)(1), 6050L, and 7805 
(68A Stat. 58, 26 U.S.C. 170{a}(1); 96 Stat. 
693, 26 U.S.C. 6050L; 68A Stat. 917, 26 
U.S.C. 7805, respectively) and in section 
155 of the Tax Reform Act of 1984 (Pub. 
L. 98-369, 96 Stat. 691). 

These temporary regulations 
supplement the regulations contained in 
§ 1.170A-13, and, therefore, the 
regulations under § 1.170A-13 should be 
read in conjunction with these 
temporary regulations. 


Substantiation Requirements for the 
Deductibility of Certain Charitable 
Contributions 


The temporary regulations provide 
that, pursuant to section 170{a)(1) of the 
Code, a deduction for certain charitable 
contributions made after December 31, 
1984, by an individual, closely held 
corporation, personal service 
corporation, partnership, or S 
corporation shall not be allowed unless 
the donor complies with certain 
substantiation requirements. These 
requirements apply to contributions of 
property (other than money and publicly 
traded securities) if the aggregate 
claimed or reported value of such item 
of property (and all similar items of 
property for which deductions for 
charitable contributions are claimed or 
reported by the same donor for the same 
taxable year whether or not donated to 
the same donee) is in excess of $5,000. 
For such a contribution the donor must 
obtain a qualified appraisal and attach 
an appraisai summary to the return on 
which the deduction is first claimed. In 
the case of nonpublicly traded stock, the 
claimed value of which does not exceed 
$10,000 but is greater than $5,000, the 
donor does not have to obtain a 
qualified appraisal, but the donor must 
attach a partially completed appraisal 
summary form to the tax or information 
return on which the deduction is first 
claimed. 

The temporary regulations define the 
phrase “similar items of property” to 
mean property of the same generic 
category or type, including stamps, 
coins, lithographs, paintings, books, 
nonpublicly traded stock, publicly 
traded stock, land, or buildings. 


Qualified Appraisal 


A qualified appraisal is an appraisal 
document that (1) relates to an appraisal 
that is made not earlier than 60 days 
prior to the date of contribution of the 
appraisal property, (2) is prepared, 
signed, and dated by a qualified 
appraiser (or appraisers), and (3) does 
not involve a prohibited type of 
appraisal fee. The temporary regulations 
set forth the information that must be 
included in the qualified appraisal. It 
must be received by the donor before 
the due date (including extensions) of 
the return on which the deduction for 
the contributed property is first claimed 
or, in the case of a deduction first 
claimed on an amended return, the date 
on which the return is filed. 

A separate qualified appraisal is 
required for each item of property that is 
not included in a group of similar items 
of property. Only one qualified appraisal 
is required for a group of similar items of 
property contributed in the same 
taxable year, provided the appraisal 
includes all the required information for 
each item. However, the appraiser may 
select any items whose aggregate value 
is appraised at $100 or less for which a 
group description rather than a specific 
description of each item will suffice. 


Appraisal Summary 


The appraisal summary must be made 
on the form prescribed by the Internal 
Revenue Service, signed and dated by 
the donee and qualified appraiser (or 
appraisers), and attached to the donor's 
return on which a deduction with 
respect to the appraised property is first 
claimed or reported. The temporary 
regulations set forth the information that 
must be included on the appraisal 
summary. 

A separate appraisal summary for 
each item of contributed property must 
be attached to the donor's return. If, 
however, similar items of property are 
contributed to the same donee, a single 
appraisal summary may be attached 
with respect to all similar items of 
property contributed to the same donee 
provided that the appraisal summary 
provides all the required information 
with respect to each item. However, the 
appraiser may select any items whose 
aggregate value is appraised at $100 or 
less for which a group description will 
suffice. A donor who contributes similar 
items of property to more than one 
donee must attach a separate appraisal 
summary for each donee. 

If the donor is a partnership or S 
corporation, the donor must provide a 
copy of the appraisal summary to every 
partner or shareholder who receives an 
allocation of a deduction for a 
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charitable contribution of property 
described in the appraisal summary. The 
partner or shareholder must attach the 
appraisal summary to the partner's or 
shareholder’s return. If, a donor (or 
partner or shareholder) fails to attach an 
appraisal summary to the return, a 
charitable deduction will not be 
disallowed if the donor (or partner or 
shareholder) submits an appraisal 
summary within 90 days of being 
requested to do so by the Internal 
Revenue Service, provided that the 
failure to attach an appraisal summary 
was a good faith omission. 


Qualified Appraiser 


The definition of the term “qualified 
appraiser” is critically important 
because a donor who fails to use such 
an appraiser will not be entitled to a 
deduction with respect to a charitable 
contribution of property valued in 
excess of $5,000. Section 155 of the Act 
left the definition of the term qualified 
appraiser largely to these regulations. 

Various appraisers and appraisal 
groups have urged in written statements 
(filed in response to the request for 
public comments published in the 
Federal Register) that the definition of 
the term qualified appraiser should 
ensure that only individuals with high 
professional standards be permitted to 
prepare qualified appraisals. One of 
these groups, for example, 
recommended that the definition of the 
term qualified appraiser be phrased as 
follows: 


A qualified appraiser being one who has 
completed a rigid program of education, 
testing, and certification through a recognized 
professional appraisal organization which 
self-regulates its members. 


Other commentators recommended 
that a designation by one of several 
specified professionals appraisa! 
associations should establish 
conclusively that a person is a qualified 
appraiser. Several commentators 
suggested that the Internal Revenue 
Service establish a roll of qualified 
appraisers that would be filled through 
an examination or application process. 

While the interest of appraisal groups 
(and the Internal Revenue Service) in 
ensuring that only truly qualified 
persons be permitted to prepare 
qualified appraisals is strong, other 
competing interests also exist. In 
particular, donors and donees have an 
interest in assuring that the definition of 
qualified appraiser provides reasonable 
certainty and objectivity to persons who 
contemplate a charitable contribution of 
property expected to be valued in 
excess of $5,000. As stated in a comment 
filed by a group representing potential 
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donees, “if donors cannot select 
appraisers and obtain appraisals with 
reasonable certainty as to qualification, 
certain kinds of charitable support may 
be seriously affected.” 

After careful consideration of the 
recommendations received and 
concerns expressed, the regulations 
define a qualified appraiser as an 
individual who includes on the appraisal 
summary a declaration that: 

(A) The individual holds himself or 
herself out to the public as an appraiser; 

(B) Because of the appraiser's 
qualifications as described in the 
appraisal, the appraiser is qualified to 
make appraisals of the type of property 
being valued; and 

(C) The appraiser understands that a 
false or fraudulent overstatement of the 
value of the property described in the 
qualified appraisal or appraisal 
summary may subject the appraiser to a 
civil penalty under section 6701 for 
aiding and abetting an understatement 
of tax liability, and consequently the 
appraiser may have appraisals 
disregarded pursuant to 31 U.S.C. 330 
(c). 

Even if the individual complies with 
the requirements described above, the 
individual is not a qualified appraiser if 
the donor had knowledge of facts which 
would cause a reasonable person to 
expect the appraiser to falsely overstate 
the value of the donated property. 

In no case is an appraiser a qualified 
appraiser if the appraiser is the donor, 
taxpayer, donee, or other person 
identified in paragraph (c)(5)(iv) of 
§ 1.170A-13 T. 

More than one appraiser may 
appraise the donated property provided 
that each appraiser complies with the 
requirements of this Treasury decision, 
including signing the qualified appraisal 
and appraisal summary. 


Appraisal Fee 


Generally, no part of the fee 
arrangement for a qualified appraisal 
can be based, in effect, on a percentage 
(or set of percentages) of the appraised 
value of the property. If a fee 
arrangement is based in whole or in part 
on the amount of the appraised value of 
the property, if any, that is allowed as a 
deduction under section 170, after 
Internal Revenue Service examination 
or otherwise, it shall be treated as a fee 
based on a percentage of the appraised 
value of the property. This provision 
does not apply in certain circumstances 
to appraisal fees paid to a generally 
recognized association that regulates 
appraisers. 


Information Return by Donees 


The temporary regulations provide 
that the donee of any charitable 
deduction property who sells, 
exchanges, or otherwise disposes of the 
property within 2 years after receipt of 
the property must make an information 
return. 

Charitable deduction property is 
defined as any property (other than 
money or publicly traded securities) 
contributed after December 31, 1984, 
with respect to which a donee signs an 
appraisal summary. A copy of the donee 
information return must be provided to 
the donor of the property and retained 
by the donee. 

Under these temporary regulations, a 
donee that receives a charitable 
contribution valued in excess of $5,000 
from a corporation generally does not 
have to file a donee information return 
because an appraisal summary is not 
required with respect to such a 
contribution. Section 6050L, however, by 
its terms applies to such contributions. 
The Internal Revenue Service is 
studying the application of section 6050L 
to such contributions and would 
appreciate comment on this issue. 
Consideration is being given to requiring 
corporations to obtain donee signatures 
on appraisal summaries (but not 
requiring appraisals), as is required 
under these regulations for contributions 
of nonpublicly traded stock valued over 
$5,000 but not over $10,000. An 
alternative also under consideration is 
requiring donees to file information 
returns with regard to any contributed 
property that they dispose of within 2 
years of receipt for over $5,000 or for 
which they have signed an appraisal 
summary. 


Regulatory Flexibility Act; Executive 
Order 12291; and Paperwork Reduction 
Act of 1980 


No general notice of proposed 
rulemaking is required by U.S.C. 553(b) 
for temporary regulations. Accordingly, 
the Regulatory Flexibility Act does not 
apply and no Regulatory Flexibility 
Analysis is required for this rule. The 
Commissioner of Internal Revenue has 
determined that this temporary rule is 
not a major rule as defined in Executive 
Order 12291 and that a Regulatory 
Impact Analysis is therefore not 
required. The reporting requirements 
added by this document have been 
submitted to the Office of Management 
and Budget (OMB) in accordance with 
the requirements of the Paperwork 
Reduction Act of 1980. The reporting 
requirements have been approved by 

MB. 
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Drafting Information 


The principal author of these 
temporary regulations is Beverly A. 
Baughman of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department-participated 
in developing the regulations, both on 
matters of substance and style. 


List of Subjects 
26 CFR 1.61-1 through 1.281-4 


Income taxes, Taxable income, 
Deductions, Exemptions. 


26 CFR 1.600-1 through 1.6109-2 


Income taxes, Administration and 
procedure, Filing requirements. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR Part 1 is 
amended as follows: 

Paragraph 1. Section 1.170A-13 is 
amended by revising paragraph (b)(1) to 
read as follows: 


§ 1.170A-13 Recordkeeping and return 
requirements for deductions for charitable 
contributions. 


* * * 


(b) Charitable contributions of 
property other than money made in 
taxable years beginning after December 
31, 1982—{1) In general. See paragraph 
(b)(1) of § 1.170A-13T. 


+ * * . 


* * 


Par. 2. A new § 1.170A-13T is added 
immediately following § 1.170A-13 to 
read as follows: 


§ 1.170A-13T Temporary regulations; 
recordkeeping and return requirements for 
deductions for charitabie contributions 
(temporary). 

(a) [Reserved] 

(b) Charitable contributions of 
property other than money made in 
taxable years beginning after December 
31, 1982—{1) In general. Except in the 
case of certain charitable contributions 
of property made after December 31, 
1984, to which paragraph (c) of this 
section applies, any taxpayer who 
makes a charitable contribution of 
property other than money in a taxable 
year beginning after December 31, 1982, 
shall maintain for each contribution a 
receipt from the donee charitable 
organization showing the following 
information: 

(i) The name of the donee. 

(ii) The date and location of the 
contribution; and 

(iii) A description of the property in 
detail reasonably sufficient under the 
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circumstances (including the value of 
the property). 


A letter or other written communication 
from the donee charitable organization 
acknowledging receipt of the 
contribution, showing the date of the 
contribution, and containing the 
required description of the property 
contributed constitutes a receipt for 
purposes of this paragraph. A receipt is 
not required if the contribution is made 
in circumstances where it is impractical 
to obtain a receipt (e.g., by depositing 
property at a charity's unattended drop 
site). In all cases, however, the taxpayer 
shall maintain reliable written records 
with respect to each item of donated 
property that include the information 
required by paragraph (b)(2)(ii) of 

§ 1.170A-13. 

(c) Deductions in excess of $5,000 for 
certain charitable contributions of 
property made after December 31, 
1984—(1) In general. This paragraph 
applies to any charitable contribution 
made after December 31, 1984, by an 
individual, closely held corporation, 
personal service corporation, 
partnership, or S corporation of an item 
of property (other than money or 
publicly traded securities) the claimed 
value of which exceeds $5,000. In the 
case of such a charitable contribution, 
no deduction under section 170 shall be 
allowed unless the substantiation 
requirements described in paragraph 
(c)(2) of this section are met. For 
purposes of this paragraph (c), the 
claimed value of an item of property is 
the aggregate claimed or reported value 
of such item of property and all similar 
items of property (as defined in 
paragraph (c)(7)(iii) of this section) for 
which deductions for charitable 
contributions under section 170 are 
claimed or reported by the same donor 
for the same taxable year (whether or 
not donated to the same donee). 

(2) Substantiation requirements. (i) In 
general. Except as provided in 
paragraph(c)(2)(ii) of this section, a 
donor who claims or reports a deduction 
with respect to a charitable contribution 
to which this paragraph (c) applies 
must— 

(A) Obtain a qualified appraisal (as 
defined in paragraph (c)(3) of this 
section) for such property contributed; 

(B) Attach a fully completed appraisal 
summary (as defined in paragraph (c)(4) 
of this section) to the tax return (or, in 
the case of a donor that is a partnership 
or S corporation, the information return) 
on which the deduction for the 
contribution is first claimed (or 
reported) by the donor; and 


(C) Maintain records containing the 
information required by paragraph 
(b)(2)(ii) of § 1.170A-13. 

(ii) Certain nonpublicly traded stock. 
In the case of nonpublicly traded stock, 
the claimed value of which does not 
exceed $10,000 but is greater than $5,000, 
a donor must— 

(A) Attach a partially completed 
appraisal summary form (as described 
in paragraph (c)(4)(iv)(A) of this section) 
to the tax or information return specified 
in paragraph (c)(2)(i)(B) of this section; 
and 

(B) Maintain records containing the 
information required by paragraph 
(b)(2)(ii) of § 1.170A-13. 

(3) Qualified appraisal—{i) In general. 
for purposes of this paragraph (c), the 
term “qualified appraisal” means an 
appraisal document that— 

(A) Relates to an appraisal that is 
made not earlier than 60 days prior to 
the date of contribution of the appraised 
property; 

(B) Is prepared, signed, and dated by a 
qualified appraiser (within the meaning 
of paragraph (c)(5) of this section); 

(C) Includes the information required 
by paragrah (c)(3)(ii) of this section; and 

(D) Does not involve an appraisal fee 
prohibited by paragraph (c)(6) of this 
section. 

(ii) Information included in qualified 
appraisal. A qualified appraisal shall 
include the following information: 

(A) A description of the property in 
sufficient detail for a person who is not 
generally familiar with the type of 
property to ascertain that the property 
that was appraised is the property that 
was (or will be) contributed; 

(B) In the case of tangible property, 
the physical condition of the property; 

(C) The date (or expected date) of 
contribution to the donee; 

(D) The terms of any agreement or 
understanding entered into (or expected 
to be entered into) by or on-behalf of the 
donor which relates to the use, sale, or 
other disposition of the property 
contributed, including, for example, the 
terms of any agreement or 
understanding which— 

(1) Restricts temporarily or 
permanently the donee’s right to use or 
dispose of the donated property, 

(2) Reserves to, or confers upon, 
anyone (other than the donee 
organization or an organization 
participating with the donee 
organization in cooperative fund-raising) 
any right to the income from the donated 
property or to the possession of the 
property, including the right to vote 
donated securities, to acquire the © 
property by purchase or otherwise, or to 
designate the person having such 


income, possession, or right to acquire, 
or 

(3) Earmarks donated property for a 
particular use; 

(E) The name, address, and taxpayer 
identification number (social security 
number) of the qualified appraiser (or 
appraisers) and, if the qualified 
appraiser (or appraisers) is a partner in 
a partnership, an employee of any 
person (whether an individual, 
corporation, or partnership), or an 
independent contractor engaged by a 
person other than the donor, the name, 
address, and taxpayer identification 
number (employer identification 
number) of the partnership or the person 
who employs or engages the qualified 
appraiser (or appraisers); 

(F) The qualifications of the qualified 
appraiser (or appraisers) who signs the 
appraisal, including the appraiser's 
background, experience, education, and 
membership, if any, in professional 
appraisal associations; 

(G) A statement that the appraisal 
was prepared for income tax purposes; 

(H) The date (or dates) on which the 
property was valued; 

(I) The appraised fair market value of 
the property on the date (or expected 
date) of contribution; 

(J) The method of valuation used to 
determine the fair market value, such as 
the income approach, the market data 
approach, or the replacement-cost-less- 
depreciation approach; 

(K) The specific basis for the 
valuation, if any, such as any specific 
comparable sales transactions; and 

(L) A description of the fee 
arrangement between the donor and 
appraiser. 

(iii) Effect of signature of the qualified 
appraiser. Any appraiser (or appraisers) 
who falsely or fraudulently overstates 
the value of the property described in a 
qualified appraisal or appraisal 
summary (as defined in paragraph (c)(4) 
of this section) that the appraiser has 
signed may be subject to a civil penalty 
under section 6701 for aiding and 
abetting an understatement of tax 
liability and consequently may have 
appraisals disregarded pursuant to 31 
U.S.C. 330(c). 

(iv) Special rules—(A) Number of 
qualified appraisals. For purposes of 
paragraph (c)(2)(i)(A) of this section, a 
separate qualified appraisal is required 
for each item of property which is not 
included in a group of similar items of 
property. Only one qualified appraisal is 
required for a group of similar items of 
property contributed in the same 
taxable year of the donor, although a 
donor may obtain separate qualified 
appraisals for each item of property. A 
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qualified appraisal prepared with 
respect to a group of similar items of 
property shall provide all the 
information required by paragraph 
(c)(3){ii) of this section for each item of 
similar property, except that the 
appraiser may select any items whose 
aggregate value is appraised at $100 or 
less for which a group description will 
suffice. See paragraph (c)(7)(iii) of this 
section for the definition of similar items 
of property. 

(B) Time of receipt of qualified 
appraisal. The qualified appraisal must 
be received by the donor before the due 
date (including extensions) of the return 
on which a deduction is first claimed 
under section 170 with respect to the 
donated property, or, in the case of a 
deduction first claimed on an amended 
return, the date on which the return is 
filed. 

(C) Retention of qualified appraisal. 
The donor must retain the qualified 
appraisal in the donor's records for so 
long as it may be relevant in the 
administration of any internal revenue 
law. 

(D) Appraisal disregarded pursuant to 
31 U.S.C. 330{c). For purposes of this 
paragraph (c), an appraisal shall not be 
a qualified appraisal if the appraisal is 
disregarded pursuant to 31 U.S.C. 330(c), 
unless the appraisal summary related to 
the appraisal includes a declaration as 
described in paragraph (c)(4)(ii)(K)(2) of 
this section. 

(4) Appraisal summary—{i) In 
general. For purposes of this paragraph 
(c), except as provided in paragraph 
(c)(4}{iv)(A) of this section, the term 
“appraisal summary” means a summary 
of a qualified appraisal that— 

(A) Is made on the form prescribed by 
the Internal Revenue Service; 

(B) Is signed and dated by the donee 
(as described in paragraph (c)(4)(iii) of 
this section); 

(C) Is signed and dated by the 
qualified appraiser (within the meaning 
of paragraph (c)(5) of this section) who 
prepared the qualified appraisal (within 
the meaning of paragraph (c)(3) of this 
seciion); and 

(D) Includes the information required 
by paragraph (c)(4){ii) of this section. 

(ii) Information included in an 
appraisal summary. An appraisal 
summary shall include the following 
information: 

(A) Name and taxpayer identification 
number of the donor (Social Security 
number if the donor is an individual or 
employer identification number if the 
donor is a closely held corporation, 
personal service corporation, 
partnership,or S corporation); 

(B) A description of the property in 
sufficient detail for a person who is not 


generally familiar with the type of 
property to ascertain that the property 
that was appraised is the property that 
was contributed; 

(C) In the case of tangible property, a 
brief summary of the overall physical 
condition of the property at the time of 
the contribution; 

(D) The manner of acquisition (e.g., 
purchase, exchange, gift, or bequest) and 
the date of acquisition of the property 
by the donor, or, if the property was 
created, produced, or manufactured by 
or for the donor, a statement to that 
effect and the approximate date the 
property was substantially completed; 

(E) The cost or other basis of the 
property adjusted as provided by 
section 1016; 

(F) The name, address, and taxpayer 
identification number of the donee; 

(G) The date the donee received the 
property; 

(H) The name, address, and taxpayer 
identification number of the qualified 
appraiser (or appraisers) who signs the 
appraisal summary and of other persons 
as required by paragraph (c)(3)({ii)(E) of 
this section; 

(I) The appraised fair market value of 
the property on the date of contribution; 
{J} The declaration by the appraiser 
described in paragraph (c)(5){i) of this 

section; 

(K) A declaration by the appraiser 
stating that— 

(1) The fee charged for the appraisal is 
not of a type prohibited by paragraph 
(c)(6) of this section; and 

(2) Appraisals prepared by the 
appraiser are not being disregarded 
pursuant to 31 U.S.C. 330{(c) on the date 
the appraisal summary is signed by the 
appraiser; and 

(L) Such other information as may be 
specified by the form or its instructions. 

(iii) Signature of the donee. The 
person who signs the appraisal 
summary for the donee shall be an 
official authorized to sign the tax or 
information returns of the donee, or a 
person specifically authorized to sign 
appraisal summaries by an official 
authorized to sign the tax or information 
returns of the donee. The signature of 
the donee does not represent 
concurrence in the appraised value of 
the contributed property. Rather, it 
represents acknowledgment of receipt of 
the property described in the appraisal 
summary on the date specified in the 
appraisal summary and that the donee 
understands the information reporting 
requirements imposed by section 6050L 
and § 6050L-1T. In general, section 
6050L requires the donee to file an 
information return with the Internal 
Revenue Service in the event the donee 
sells, exchanges, or otherwise disposes 


of the property (or any portion thereof) 
described in the appraisal summary 
within 2 years after the date of receipt of 
the property. 

(iv) Special rules—{A) Contents of 


* appraisal summary required in the case 


of certain contributions of nonpublicly 
traded stock. With regard to nonpublicly 
traded stock described in paragraph 
(c)(2)(ii) of this section, the term 
“appraisal summary” means a document 
that complies with the requirements of 
paragraph (c)(4)(i) (A) and (B) of this 
section and includes the claimed or 
reported fair market value of the stock 
and the information required by 
paragraph (c)(4){ii) (A), (B), and (D) 
through (G) of this section. 

(B) Number of appraisal summaries. 
A separate appraisal summary for each 
item of property described in paragraph 
(c)(1) must be attached to the donor's 
return. If, during the donor's taxable 
year, the donor contributes similar items 
of property described in paragraph (c)(1) 
of this section to more than one donee, 
the donor shall attach to the donor's 
return a separate appraisal summary for 
each donee. If, however, during the 
donor's taxable year, a donor 
contributes similar items of property 
described in paragraph (c)(1) of this 
section to the same donee, the donor 
may attach to the donor's return a single 
appraisal summary with respect to all 
similar items of property contributed to 
the same donee. Such an appraisal 
summary shall provide all the 
information required by paragraph 
(c)(4){ii) of this section for each item of 
property, except that the appraiser may 
select any items whose aggregate value 
is appraised at $100 or less for which a 
group description will suffice. See 
paragraph (c)(7)(iii) of this section for 
the definition of similar items of 
property. 

(C) Manner of acquisition and cost 
basis information. If a taxpayer has 
reasonable cause for being unable to 
provide the information required by 
paragraph (c)(4)(ii) (D) and (E) of this 
section, an appropriate explanation 
should be attached to the appraisal 
summary. The taxpayer's deduction will 
not be disallowed simply because of the 
inability (for reasonable cause) to 
provide these items of information. 

(D) Information excluded from certain 
appraisal summaries. The information 
required by paragraph (c)(4)(ii) (D), (E) 
and (H) through (L) of this section does 
not have to be included on the appraisal 
summary at the time it is signed by the 
donee. 

(E) Appraisal summary required to be 
provided to partners and shareholders. 
If the donor is a partnership or S 
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corporation, the donor shall provide a 
copy of the appraisal summary to every 
partner or shareholder, respectively, 
who receives an allocation of a 
charitable contribution deduction under 
section 170 with respect to the property 
described in the appraisal summary. 

(F) Partners and S corporation 
shareholders. A partner of a partnership 
or shareholder of an S corporation who 
receives an allocation ef a deduction 
under section 170 for a charitable 
contribution of property to which this 
paragraph (c) applies must attach a copy 
of the partnership’s or S corporation’s 
appraisal summary to the tax return on 
which the deduction for the contribution 
is first claimed. If such appraisal 
summary is not attached, the partner's 
or shareholder's deduction shall not be 
allowed except as provided for in 
paragraph (c)(4){iv)(G) of this section. 

(G) Failure to attach appraisal 
summary. In the event that a donor fails 
to attach to the donor's return an 
appraisal summary as required by 
paragraph (c)(2) (i)(B) or (ii)(A) of this 
section, the Internal Revenue Service 
may request that the donor submit the 
appraisal summary within 90 days of the 
request. If such a request is made and 
the donor complies with the request 
within the 90-day period, the deduction 
under section 170 shall not be 
disallowed for failure to attach the 
appraisal summary, provided that the 
donor's failure to attach the appraisal 
summary was a good faith omission. 

(5) Qualified appraiser—{i) In general. 
The term “qualified appraiser” means 
an individual (other than a person 
described in paragraph (c)(5)(iv) of this 
section) who includes on the appraisal 
summary (described in paragraph (c)(4) 
of this section), a declaration that— 

(A) The individual holds himself or 
herself out to the public as an appraiser; 

(B) Because of the appraiser's 
qualifications as described in the 
appraisal (pursuant to paragraph 
(c)(3)(ii)(F)), the appraiser is qualified to 
make appraisals of the type of property 
being valued; 

(C) The appraiser is not one of the 
persons described in paragraph (c)(5)(iv) 
of this section; and’ 

(D) The appraiser understands that a 
false or fraudulent overstatement of the 
value of the property described in the 
qualified appraisal or appraisal 
summary may subject the appraiser to a 
civil penalty under section 6701 for 
aiding and abetting an understatement 
of tax liability, and consequently the 
appraiser may have appraisals 
disregarded pursuant to 31 U.S.C. 330{c) 
(see paragraph (c)(3)(iii) of this section). 

(ii) Exception. An individual is not a 
qualified appraiser with respect to a 


particular donation, even if the 
declaration specified in paragraph 
(c)(5)(i) of this section is provided in the 
appraisal summary, if the donor had 
knowledge of facts which would cause a 
reasonable person to expect the 
appraiser falsely to overstate the value 
of the donated property (e.g., where an 
agreement is made between the donor 
and the appraiser concerning the 
amount at which the property would be 
valued and such amount exceeds the 
fair market value of the property). 

(iii) Numbers of appraisers. More than 
one appraiser may appraise the donated 
property, provided that each appraiser 
complies with the requirements of this 
paragraph (c), including signing the 
qualified appraisal and appraisal 
summary as required by paragraph (c) 
(3)(i)(B) and (4)(i)(B) of this section, 
respectively. 

(iv) Qualified appraiser exclusions. 
The following persons cannot be 
qualified appraisers with respect to 
particular property: 

(A) The donor or the taxpayer who 
claims or reports a deduction under 
section 170 for the contribution of the 
property that is being appraised. 

(B) A party to the transaction in which 
the donor acquired the property being 
appraised (i.e., the person who sold, 
exchanged, or gave the property to the 
donor, or any person who acted as an 
agent for the transferor or for the donor 
with respect to such sale, exchange, or 
gift), unless the property is donated 
within 2 months of the date of 
acquisition and its appraised value does 
not exceed its acquisition price. 

(C) The donee of the property. 

(D) Any person employed by any of 
the foregoing persons or related to any 
of the foregoing persons under section 
267(b) (e.g., if the donor acquired a 
painting from an art dealer, neither the 
art dealer nor persons employed by the 
dealer can be qualified appraisers with 
respect to that painting). 

(E) Any person whose relationship to 
any of the persons listed in paragraph 
(c)(5)(iv) (A) through (D) of this section 
would cause a reasonable person to 
question the independence of such 
appraiser. For example, an appraiser 
who is regularly used by any person 
described in paragraph (c)(5)(iv) (A), (B), 
or (C) of this section and who does not 
perform a substantial number of 
appraisals for other persons has a 
relationship to such person that is 
similar to that of an employee and 
cannot be a qualified appraiser with 
respect to the property contributed. 

(6) Appraisal fees—{i) In general. 
Except as otherwise provided in 
paragraph (c)(6)(ii) of this section, no 
part of the fee arrangement for a 
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qualified appraisal can be based, in 
effect, on a percentage (or set of 
percentages) of the appraised value of 
the property. If a fee arrangement for an 
appraisal is based in whole or in part on 
the amount of the appraised value of the 


’ property, if any, that is allowed as a 


deduction under section 170, after 
Internal Revenue Service examination 
or otherwise, it shall be treated as a fee 
based on a percentage of the appraised 
value of the property. For example, an 
appraiser's fee that is subject to 
reduction by the same percentage as the 
appraised value may be reduced by the 
Internal Revenue Service would be 
treated as a fee that violates this 
paragraph (c)(6). 

(ii) Exception. Paragraph (c)(6)(i) of 
this section does not apply to a fee paid 
to a generally recognized association 
that regulates appraisers provided all of 
the following requirements are met: 

(A) The association is not organized 
for profit and no part of the net earnings 
of the association inures to the benefit 
of any private shareholder or individual 
(these terms have the same meaning as 
in section 501(c)), and 

(B) The appraiser does not receive any 
compensation from the association or 
any other persons for making the 
appraisal, and 

(C) The fee arrangement is not based 
in whole or in part on the amount of the 
appraised value of the donated property, 
if any, that is allowed as a deduction 
under section 170 after Internal Revenue - 
Service examination or otherwise. 

(7) Meaning of terms. For purposes of 
this section— 

(i) Closely held corporation. The term 
“closely held corporation” means any 
corporation (other than an S 
corporation) with respect to which the 
stock ownership requirement of 
paragraph (2) of section 542(a) of the 
Code is met. 

(ii) Personal service corporation. The 
term “personal service corporation” 
means any corporation (other than an S 
corporation) which is a Service 
organization (within the meaning of 
section 414(m)(3) of the Code). 

(iii) Similar items of property. The 
phrase “similar items of property” 
means property of the same generic 
category or type, such as stamps, coins, 
lithographs, paintings, photographs, 
books, nonpublicly traded stock, 
publicly traded stock, land, or buildings. 
For example, if a donor claims on her 
return for the year deductions of $2,000 
for books given by her to College A, 
$2,500 for books given by her to College 
B, and $900 for books given by her to 
College C, the $5,000 threshold of 
paragraph (c)(1) of this section is 
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exceeded. Therefore, the donor must 
obtain a qualified appraisal for the 
books and attach to her return three 
appraisal summaries for the books 
donated to A, B, and C. For rules 
regarding the number of qualified 
appraisals and appraisal summaries 
required when similar items of property 
are contributed, see paragraph (c) 
(3)(iii)(A) and (4)(iv)(B), respectively, of 
this section. 

(iv) Publicly traded securities. The 
term “publicly traded securities” means 
securities (within the meaning of section 
165(g)(2) of the Code) for which (as of 
the date of the contribution) market 
quotations are readily available on an 
established securities market. For 
purposes of this section, market 
quotations are readily available on an 
established securities market if a 
security is: 

(A) Listed on the New York Stock 
Exchange, the American Stock 
Exchange, or any city or regional 
exchange in which quotations are 
published on a daily basis, including 
foreign securities listed on a recognized 
foreign, national, or regional exchange; 
or 

(B) Regularly traded in the national or 
regional over-the-counter market, for 
which published quotations are 
available. 

(v) Nonpublicly traded securities. The 
term “nonpublicly traded securities” 
means securities (within the meaning of 
section 165(g)(2) of the Code) which are 
not publicly traded securities as defined 
in paragraph (c}{7){iv) of this section. 

(vi) Nonpublicly traded stock. The 
term “nonpublicly traded stock “means 
any stock of a corporation (evidence by 
a stock certificate) which is not a 
publicly traded security. The term stock 
does not include a debenture or any 
other evidence of indebtedness. 

Par. 3. A new § 1.6050L-1T is added 
immediately after § 1.6050J-1T to read 
as follows: 


§ 1.6050L-1T Temporary regulations; 
information return by donees relating to 
certain dispositions of donated property 
(temporary). 

(a) Jn general. If the donee of any 
charitable deduction property (as 
defined in paragraph (d) of this section) 
sells, exchanges, or otherwise disposes 
of such property (or any portion thereof) 
within 2 years after the date of the 
contribution of such property, the donee 
shall make an information return on the 
form prescribed by the Internal Revenue 
Service. 

(b) Information required to be 
provided on return. The information 
return required by paragraph (a) of this 
section shall include the following: 


(1) The name, address, and employer 
identification number of the donee; 

(2) The name, address and taxpayer 
identification number of the donor 
(social security number if the donor is 
an individual or employer identification 
number if the donor is a closely held 
corporation, personal service 
corporation, partnership, or S 
corporation). 

(3) A description of the property (or 
portion disposed of) in sufficient detail 
to identify the charitable deduction 
property; 

(4) The date of the contribution; 

(5) The amount received on the 
disposition; 

(6) The date of the disposition; and 

{7) Any other information as may be 
specified by the form or its instructions. 

(c) Statement to be furnished to 
donors. Every donee making a return 
under section 6050L and this section 
with respect to the disposition of 
charitable deduction property 
contributed to the donee shall furnish a 
copy of the return to the donor of the 
property. 

(d) Charitable deduction property. For 
purposes of this section, the term 
“charitable deduction property” means 
any property (other than money or 
publicly traded securities as defined in 
paragraph (c)(7)({iv) of § 1.170A-13T) 
contributed after December 31, 1984, 
with respect to which a donee signs an 
appraisal summary (as required by 
paragraph (c)(4) (i)(B) or (iv)(A) of 
§ 1.170A-13T). 

(e) Retention of appraisal summary. 
The donee shall retain the appraisal 
summary described in paragraph (c)(4) 
of § 1.170A-13T in the donee's records 
for so long as it may be relevant in the 
administration of any internal revenue 
law. 

(f)} Place and time for filing 
information returns—(1) Place for filing. 
The donee information return required 
by section 6050L and this section shall 
be filed with the internal revenue 
service center listed on the return form 
or its instructions. 

(2) Time for filing. The donee 
information return shall be filed on or 
before the 90th day after the donee sells, 
exchanges or otherwise disposes of the 
charitable deduction property (as 
described in paragraph (d) of this 
section). 

(g) Penalties. For penalties for failure 
to comply with the requirements of this 


section, see sections 6652, 6676 and 6678. 


(Approved by the Office of Management and 
Budget under Control Number 1545-0908) 


There is a need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision. For 
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this reason, it is found impracticable to 
issue it with notice and public procedure 
under subsection (b) of section 553 of 
title 5 of the United States Code or 
subject to the effective date limitation of 
subsection (d) of that section. 

This Treasury decision is issued under 
the authority contained in sections 
170(a)(1), 6050L, and 7805 of the Internal 
Revenue Code of 1954 (68A Stat. 58, 26 
U.S.C. 170(a)(1); 96 Stat. 693, 26 U.S.C. 
6050L; 68A Stat. 917, 26 U.S.C. 7805, 
respectively) and in section 155 of the 
Tax Reform Act of 1984 (Pub. L. 98-369) 
96 Stat. 691. 

(Approved by the Office of Management and 
Budget under control number 1545-0908) 
Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 

Approved: December 26, 1984. 

Charles E. McLure, Jr., 

Acting Assistant Secretary of the Treasury. 
[FR Doc. 84-33841 Filed 12-26-84; 3:04 pm] 
BILLING CODE 4830-01-M 


26 CFR Part 1 
[T.D. 8002] 


income Tax; Taxable Years Beginni":g 
After December 31, 1953; 
Substantiation of Charitable 
Contributions 


AGENCY: Internal Revenue Servi 
Treasury. 
ACTION: Final regulations. 


SUMMARY: This document contains final 
Income Tax Regulations relating to 
substantiation requirements for 
charitable contributions by itemizing 
and nonitemizing taxpayers. This 
document reflects changes to the 
applicable tax law made by the 
Economic Recovery Tax Act of 1981. 
These regulations provide guidance to 
all taxpayers claiming deductions for 
charitable contributions. 

DATES: This document is effective with 
respect to charitable contributions made 
during taxable years beginning on or 
after January 1, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Beverly A. Baughman of the Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue, NW.., 
Washington, D.C. 20224 (Attention: 
CC:LR:T) (202-566-3297). 
SUPPLEMENTARY INFORMATION: 


Background 


Section 121 of the Economic Recovery 
Tax Act of 1981 amended sections 63 
and 170 of the Code by providing a 
deduction from adjusted gross income 
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for charitable contributions made by 
taxpayers who do not itemize 
deductions. The legislative history of the 
new provision reflects the expectation 
that regulations be developed to provide 
appropriate substantiation 
requirements, in addition to the 
currently applicable requirements, to 
assure substantiation and verification of 
charitable deductions. 

On April 25, 1983, proposed 
amendments to the Regulations on 
Income Tax (26 CFR Part 1) under 
sections 63 and 170 of the Internal 
Revenue Code of 1954 were published in 
the Federal Register (48 FR 17616). 
These amendments were proposed to 
conform the regulations to amendments 
made to the Code by section 121 of the 
Economic Recovery Tax Act of 1981 (95 
Stat. 196). These amendments proposed 
new substantiation requirements for 
taxpayers claiming charitable 
deductions. 

No public hearing was held because 
none was requested. After consideration 
of all comments received regarding the 
proposed amendments, those 
amendments are adopted as revised by 
this Treasury decision. Additionally, 
section 155 of the Tax Reform Act of 
1984 (Pub. L. 98-369, 96 Stat. 691) 
provides for substantiation requirements 
for a deduction in excess of $5,000 
claimed for certain charitable 
contributions. Temporary regulations 
implementing section 155, together with 
a cross-reference notice, appear in this 
Federal Register. 


Explanation of Provisions, Comments, 
and Changes to the Regulations 


For taxable years beginning after 
December 31, 1982, the final regulations 
require a corporate or individual 
taxpayer making a charitable 
contribution of money to keep a 
cancelled check, a receipt, or in the 
absence of a cancelled check or receipt, 
other reliable written records showing 
the name of the donee, the date of the 
contribution, and the amount of the 
contribution. This information will have 
to be stated in the taxpayer's income tax 
return if required by the return form or 
its instructions. For purposes of these 
amendments, a letter or other 
communication from the donee 
acknowledging receipt of the 
contribution and showing the date and 
amount of the contribution would 
constitute a receipt. The reliability of the 
other written records will depend on the 
facts and circumstances of a particular 
case but, in all events, the burden shall 
be on the taxpayer to establish 
reliability. Factors indicating that such 
other written evidence is reliable 
include, but are not limited to, the 








contemporaneous nature of the writing 
evidencing the contribution, the 
regularity of the taxpayer's 
recordkeeping procedures, and, in the 
case of a contribution of a small amount, 
any other written evidence from the 
donee charitable organization 
evidencing receipt of a donation that 
would not otherwise constitute a receipt 
under § 1.170A-13(a)(1)(ii). 

Also, for taxable years beginning after 
December 31, 1982, the final regulations 
require a corporate or individual 
taxpayer making a charitable 
contribution of property other than 
money to have a receipt from the donee 
charitable organization and a reliable 
written record of specified information 
with respect to the donated property. A 
receipt must include the name of the 
donee, the date and location of the 
contribution, and a description of the 
property in detail reasonable under the 
circumstances (including the value of 
the property). An exception to the 
receipt requirement is provided in cases 
where the contribution is made in 
circumstances where it is impractical to 
obtain a receipt. In these cases, the 
taxpayer is required to maintain a 
reliable written record of specified 
information with respect to each item of 
donated property. The rules regarding 
the reliability of the written records are 
similar to those previously explained. 
The information required by these 
amendments must be stated in the 
taxpayer's income tax return if required 
by the return form or its instructions. 

Finally, for charitable contributions of 
property other than money for which the 

“taxpayer claims a deduction in excess of 
$500, the taxpayer is required to 
maintain additional records regarding 
the manner of acquisition of the 
property and the property’s cost or other 
basis if it was held for less than 6 
months prior to the date of contribution. 
For property held for 6 months or more 
preceding the date of construction, cost 
or other basis information should be 
maintained by the taxpayer if it is 
available. 

Two comments suggested that the 
regulations require that receipts be 
signed by a representative of the donee 
charitable organizations because a 
signed receipt would give the Internal 
Revenue Service an additional method 
of verifying authentic receipts and 
would limit the number of fraudulent 
deductions. This suggestion is not 
adopted in the final regulations because 
it is considered unnecessarily 
burdensome. 

Other comments objected to the 
December 31, 1982, retroactive effective 
date of the notice of proposed 
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rulemaking. These comments pointed 
out that taxpayers could not have 
anticipated the precise requirements of 
the notice before it was published. 
Therefore, this Treasury decision 
provides that at the option of the 
taxpayer the requirements provided for 
in the regulations before amendment by 
this Treasury decision, instead of the 
requirements contained in this Treasury 
decision, shall apply to all charitable 
contributions made on or before 
December 31, 1984. 


Drafting Information 


The principal author of these final 
regulations was Beverly A. Baughman of 
the Legislation and Regulations Division 
of the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulation, on matters of both 
substance and style. 


Special Analyses 


The Secretary of the Treasury has 
certified that this final rule will not have 
a significant impact on a substantial 
number of small entities because the 
number of significantly affected small 
entities is not substantial. A regulatory 
flexibility analysis, therefore, is not 
required under the Regulatory Flexibility 
Act (5 U.S.C. chapter 6). The 
Commissioner of Internal Revenue has 
determined that this final rule is not a 
major rule as defined in Executive Order 
12291 and that a regulatory impact 
analysis therefore is not required. The 
collection of information requirements 
contained in this regulation have been 
submitted to the Office of Management 
and Budget (OMB) in accordance with 
the requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB. 1545-0754. 


List of Subjects in 26 CFR 1.61-1-1.281-4 


Income Taxes, Taxable income, 
Deductions, Exemptions. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR Part 1 is 
amended as follows: 

Paragraph 1. New § 1.170A-13 is 
added immediately after 1.170A-12 to 
read as follows: 


§ 1.170A-13 Recordkeeping and return 
requirements for deductions for charitable 
contributions. 

(a) Charitable contributions of money 
made in taxable years beginning after 
December 31, 1982—(1) In General. If a 
taxpayer makes a charitable 








is 





contribution of money in a taxable year 
beginning after December 31, 1982, the 
taxpayer shall maintain for each 
contribution one of the following: 

(i) A cancelled check. 

(ii) A receipt from the donee 
charitable organization showing the 
name of the donee, the date of the 
contribution, and the amount of the 
contribution. A letter or other 
communication from the donee 
charitable organization acknowledging 
receipt of a contribution and showing 


the date and amount of the contribution _ 


constitutes a receipt for purposes of this 
paragraph (a). 

(iii) In the absence of a canceled 
check or receipt from the donee 
charitable organization, other reliable 
written records showing the name of the 
donee, the date of the contribution, and 
the amount of the contribution. 

(2) Special rules—(i) Reliability of 
records. The reliability of the written 
records described in paragraph (a)(1) 
(iii) of this section is to be determined 
on the basis of all of the facts and 
circumstances of a particular case. In all 
events, however, the burden shall be on 
the taxpayer to establish reliability. 
Factors indicating that the written 
records are reliable include, but are not 
limited to: 

(A) The contemporaneous nature of 
the writing evidencing the contribution. 
(B) The regularity of the taxpayer's 
recordkeeping procedures. For example, 

a contemporaneous diary entry stating 
the amount and date of the donation and 
the name of the donee charitable 
organization made by a taxpayer who 
regularly makes such diary entries 
would generally be considered reliable. 

(C) In the case of a contribution of a 
small amount, the existence of any 
written or other evidence from the 
donee charitable organization 
evidencing receipt of a donation that 
would not otherwise constitute a receipt 
under paragraph (a)(1)(ii) of this section 
(including an emblem, button, or other 
token traditionally associated with a 
charitable organization and regularly 
given by the organization to persons 
making cash donations). 

(ii) Information stated in income tax 
return. The information required by 
paragraph (a)(1)(iii) of this section shall 
be stated in the taxpayer's income tax 
return if required by the return form or 
its instructions. 

. (3) Taxpayer option to apply 
paragraph (d)(1) to pre-1985 
contribution. See paragraph (d)(1) of this 
section with regard to contributions of 
money made on or before December 31, 
1984. 

(b) Charitable contributions of 
property other than money made in 
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taxable years beginning after December 
31, 1982—(1) In general. If a taxpayer 
makes charitable contribution of 
property other than money in a taxable 
year begirning after December 31, 1982; 
the taxpayer shall maintain for each 
contribution a receipt from the donee 
charitable organization showing the 
following information: 

(i) The name of the donee. 

(ii) The date and location of the 
contribution. 

(iii) A description of the property in 
detail reasonable under the 
circumstances (including the value of 
the property). 

A letter or other written communication 
from the donee charitable organization 
acknowledging receipt of the 
contribution, showing the date of the 
contribution, and containing the 
required description of the property 
contributed constitutes a receipt for 
purposes of this paragraph. A receipt is 
not required if the contribution is made 
in circumstances where it is impractical 
to obtain a receipt (e.g., by depositing 
property at a charity's unattended drop 
site). In all cases, however, the taxpayer 
shall maintain reliable written records 
with respect to each item of donated 
property that include the information 
required by paragraph (b)(2)(ii) of this 
section. 

(2) Special rules—(i) Reliability of 
records. The rules described in 
paragraph (a)(2)(i) of this section also 
apply to this paragraph (b) for 
determining the reliability of the written 
records described in paragraph (b)(1) of 
this section 

(ii) Content of records. The written 
records described in paragraph (b)(1) of 
this section shall include the following 
information and such information shall 
be stated in the taxpayers income tax 
return if required by the return form or 
its instructions: 

(A) The name and address of the 
donee organization to which the 
contribution was made. 

(B) The date and location of the 
contribution. 

(C) A description of the property in 
detail reasonable under the 
circumstances (including the value of 
the property), and, in the case of 
securities, the name of the issuer, the 
type of security,-and whether or not 
such security is regularly traded on a 
stock exchange or in an over-the-counter 
market. 

(D) The fair market value of the 
property at the time the contribution 
was made, the method utilized in 
determining the fair market value, and, 
if the valuation was determined by 
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appraisal, a copy of the signed report of 
the appraiser. 

(E) In the case of property to which 
section 170(e) applies, the cost or other 
basis, adjusted as provided by section 
1016, the reduction by reason of section 
170(e)(1) in the amount of the charitable 
contribution otherwise taken into 
account, and the manner in which such 
reduction was determined. A taxpayer 
who elects under paragraph (d)(2) of 
§ 1.170A-8 to apply section 170(e)(1) to 
contributions and carryovers of 30 
percent capital gain property shall 
maintain a written record indicating the 
years for which the election was made 
and showing the contributions in the 
current year and carryovers from 
preceding years to which it applies. For 
the definition of the term “30-percent 
capital gain property,” see paragraph 
(d)(3) of $1.170A-8. 

(F) If less than the entire interest in 
the property is contributed during the 
taxable year, the total amount claimed 
as a deduction for the taxable year due 
to the contribution of the property, and 
the amount claimed as a deduction in 
any prior year or years for contributions 
of other interests in such property, the 
name and address of each organization 
to which any such contribution was 
made, the place where any such 
property which is tangible property is 
located or kept, and the name of any 
person, other than the organization to 
which the property giving rise to the 
deduction was contributed, having 
actual possession of the property. 

(G) The terms of any agreement or 
understanding entered into by or on 
behalf of the taxpayer which relates to 
the use, sale, or other disposition of the 
property contributed, including for 
example, the terms of any agreement or 
understanding which— 

(2) Restricts temporarily or 
permanently the donee’s right to use or 
dispose of the donated property, 

(2) Reserves to, or confers upon, 
anyone (other than the donee 
organization or an organization 
participating with the donee 
organization in cooperative fundraising) 
any right to the income from the donated 
property or to the possession of the 
property, including the right to vote 
donated securities, to acquire the 
property by purchase or otherwise, or to 
designate the person having such 
income, possession, or right to acquire, 
or 

(3) Earmarks donated property for a 
particular use. 

(3) Deductions in excess of $500 
claimed for a charitable contribution of 

property other than money—(i) In 
general. In addition to the information 





required under paragraph (b)(2)(ii) of 
this section, if a taxpayer makes a 
charitable contribution of property other 
than money in a taxable year beginning 
after December 31, 1982, and claims a 
deduction in excess of $500 in respect of 
the contribution of such item, the 
taxpayer shall maintain written records 
that include the following information 
with respect to such item of donated 
property, and shall state such 
information in his or her income tax 
return if required by the return form or 
its instructions: 

(A) The manner of acquisition, as for 
example by purchase, gift bequest, 
inheritance, or exchange, and the 
approximate date of acquisition of the 
property by the taxpayer or, if the 
property was created, produced, or 
manufactured by or for the taxpayer, the 
approximate date the property was 
substantially completed. 

(B) The cost or other basis, adjusted 
as provided by section 1016, of property, 
other than publicly traded securities 
held by the taxpayer for a period of less 
than 6 months immedistely preceding 
the date on which the contribution was 
made and, when the information is 
available, of property, other than 
securities, held for a period of 6 months 
or more preceding the date on which the 
contribution was made. 

(ii) Information on acquisition date or 
cost basis not available. if the return 
form or its instructions require the 
taxpayer to provide information on 
either the acquisition date of the 
property or the cost basis as described 
in paragraph (b)(3)(i) (A) and (B), 
respectively, of this section, and the 
taxpayer has reasonable cause for not 
being able to provide such information, 
the taxpayer shall attach an explanatory 
statement to the return. If a taxpayer 
has reasonable cause for not being able 
to provide such information, the 
taxpayer shall not be disallowed a 
charitable contribution deduction under 
section 170 for failure to comply with 
paragraph (b)(3)(i) (A) and (B) of the 
section. 

(4) Taxpayer option to apply 
paragraph (d) (1) and (2) to pre-1985 
contributions. See paragraph (d) (1) and 
(2) of this section with regard to 
contributions of property made on or 
before December 31, 1984. 

(c) [Reserved] 

Par. 2 Paragraph (a) § 1.170A—1 is 
amended by removing its heading, 
redesignating paragraph (a)(1) as 
paragraph (a). adding two cross- 
references, and removing “section 
170(h)” and adding “section 170{g)” in 
lieu thereof. These redesignated, added, 
and revised provisions read as follows: 


§ 1.170A-1 Charitable, etc., contributions 
and gifts; allowance of deduction. 

(a) Allowance of deduction. Any 
charitable contribution, as defined in 
section 170(c), actually paid during the 
taxable year is allowable as a deduction 
in computing taxable income 
irrespective of the method of accounting 
employed or of the date on which the 
contribution is pledged. However, 
charitable contributions by corporations 
may under certain circumstances be 
deductible even though not paid during 
the taxable year as provided in section 
170{a}(2) and § 1.170A-11. For rules 
relating to record keeping and return 
requirements in support of deductions 
for charitable contributions (whether by 
an itemizing or nonitemizing taxpayer) 
see § 1.170A-13. The deduction is 
subject to the limitations of section 
170(b) and § 1.170A-8 or § 1.170A-11. 
Subject to the provisions of section 
170(d) and § § 1.170A-10 and 1.170A-11, 
certain excess charitable contributions 
made by individuals and corporations 
shall be treated as paid in certain 
succeeding taxable years. For provisions 
relating to direct charitable deductions 
under section 63 by nonitemizers, see 
section 63 (b)(1)(C) and (i) and section 
170{(i). For rules relating to the 
detemination of, and the deduction for, 
amounts paid to maintain certain 
students as members of the taxpayer's 
household and treated under section 
170(g) as paid for the use of an 
organization described in section 170(c) 
(2), (3), or (4), see § 1.170A-2. For the 
reduction of any charitable 
contributions for interest on certain 
indebtedness, see section 170(f)(5) and 
§ 1.170A-3. For a special rule relating to 
the computation of the amount of the 
deduction with respect to a charitable 
contribution of certain ordinary income 
or capital gain property, see section 
170(e) and § 1.170A-4 and § 1.170A-4A. 
For rules for postponing the time for 
deduction of a charitable contribution of 
a future interest in tangible personal 
property, see section 170(a)(3) and 
§ 1.170A-5. For rules with respect to 
transfers in trust and of partial interests 
in property, see section 170{e}, section 
170(f) (2) and (3), § 1.170A-4, § 1.170A-6, 
and § 1.170A~7. For definition of the 
term “section 170(b)(1){A) organization,” 
see § 1.170A-9. For valuation of a 
remainder interest in real property, see 
section 170(f)(4) and the regulations 
thereunder. The deduction for charitable 
contributions is subject to verification 
by the district director. 

Par. 3 Paragraph (a)(2)(i) of § 1.170A-1 
is redesignated as paragraph (d)(1) of 
new § 1.170A-13, paragraph (a)(2)(ii)(a), 
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(d), (c), (a), (e). (). (4), (2), (2). and (3), 
and (/) of § 1.170A-1 is redesignated as 
paragraph (d)(2) (i), (ii), (iii), (iv), (v), 
(vi), (vii), (viii), (A), (B), and (C), and (ix), 
respectively, of new § 1.170A-13, the 
heading of redesignated paragraph (d) is 
revised, and two new sentences are 
added at the beginning of redesignated 
paragraph (d) (1) and (2) of new 

§ 1.170A-13, to read as follows: 


§ 1.170A-13 Record keeping and return 
requirements for deductions for charitable 
contributions. 

(d) Charitable contributions; 
information required in support of 
deductions for taxable years beginning 
before January 1, 1983—(1) In general. 
This paragraph (d)(1) shall apply to 
deductions for charitable contributions 
made in taxable years beginning before 
January 1, 1983. At the option of the 
taxpayer the requirements of this 
paragraph (d)(1) shall also apply to all 
charitable contributions made on or 
before December 31, 1984 {in lieu of the 
requirements of paragraphs (a) and (b) 
of this section). * * * 

(2) Contribution by individual of 
property other than money. This 
paragraph (d)(2) shall apply to 
deductions for charitable contributions 
made in taxable years beginning before 
January 1, 1983. At the option of the 
taxpayer, the requirements of this 
paragraph (d)(2) shall also apply to 
contributions of property made on or 
before December 31, 1984 (in lieu of the 
requirements of paragraph (b) of this 
section). * * * 


§ 1.170A-1 [Amended] 
Par. 4. Paragraph (a)(2)(iii) of 
§ 1.170A-1 is redesignated as paragraph 
(d)(3) of new § 1.170A-13, and “$200” is 
removed therefrom and “$500 ($200 in 
the case of a charitable contribution 
made in a taxable year beginning before 
January 1, 1983)” is added in its place. 
Par. 5. The following new section is 
added immediately after § 1.63-1: 


§ 1.63-2 .Cross reference. 

For rules with respect to charitable 
contribution deductions for nonitemizing 
taxpayers, see section 63(b)(1)(C) and (i) 
and section 170{i) of the Internal 
Revenue Code of 1954. 

This Treasury decision is issued under 
the authority contained in sections 
170(a)(1) and 7805 of the Internal 
Revenue Code of 1954 (68A Stat. 58, 26 
U.S.C. 170(a)(1); 68A Stat. 917, 26 U.S.C. 
7805, respectively). These regulations 
have been submitted to the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act (44 U.S.C. 
3507). Approved by the Office of 
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Management and Budget under control 
number 1545-0754. 


Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 
Approved: December 26, 1984. 

Charles E. McLure, Jr., 

Acting Assistant Secretary of the Treasury. 

[FR Doc. 84-33840 Filed 12-26-84; 3:04 pm] 
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income Tax: Taxable Years Beginning 
After December 31, 1953; Withholding 
Upon Dispositions of U.S. Real 
Property Interests by Foreign Persons 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Temporary regulations. 


SUMMARY: This document provides 
temporary Income Tax Regulations 
relating to the withholding that is 
required upon the disposition of a U.S. 
real property interest by a foreign 
person. These regulations affect 
purchasers of U.S. real property 
interests and entities with foreign 
interest-holders that dispose of U.S. real 
property interests. They provide the 
public with the guidance necessary to 


comply with the Tax Reform Act of 1984. 


In addition, the text of the temporary 
regulations set forth in this document 
serves as the text of the proposed 
regulations cross-referenced in the 
proposed rules section of today's 
Federal Register. 


DATES: These temporary regulations are 
effective January 1, 1985. The temporary 
regulations are generally effective with 
respect to dispositions of U.S. real 
property interests after December 31, 
1984. 

FOR FURTHER INFORMATION CONTACT: 
Robert E. Culbertson, Jr., of the 
Legislation and Regulations Division, 
Office of Chief Counsel, Internal 


Revenue Service, 1111 Constitution Ave. 


NW., Washington, D.C. 20224 (202-566- 
3289). 
SUPPLEMENTARY INFORMATION: 


Background 


This document contains temporary 
Income Tax Regulations (26 CFR Part 1) 
under section 1445 of the Internal 
Revenue Code of 1954, as added by the 
section 129 of the Tax Reform Act of 
1984 (98 Stat. 655). The temporary 
regulations are issued under the 
authority contained in sections 1445 (98 
Stat. 655; 26 U.S.C. 1445 and 7805 (68A ~ 


Stat. 917; 26 U.S.C. 7805) of the Internal 
Revenue Code of 1954. 


Discussion 
Statutory Provisions 


The Tax Reform Act of 1984 added 
section 1445 to the Internal Revenue 
Code as a means of enforcing the tax 
imposed upon foreign investment in U.S. 
real property pursuant to section 897. 
Section 1445(a) provides that a 
transferee of a U.S. real property 
interest from a foreign person must 
withhold 10 percent of the amount 
realized by the foreign person. Section 
1445(b) provides several exceptions to 
this requirement, including an 
exemption from withholding for persons 
who purchase property for use as a 
residence for $300,000 or less. Other 
exemptions under section 1445(b) 
include cases where the transferor 
furnishes an affidavit of non-foreign 
status, where the property transferred is 
stock that is regularly traded on an 
established securities market, and 
where a statement is obtained from the 
Internal Revenue Service that reduces or 
excuses withholding. Similarly, section 
1445(c) provides that the amount 
required to be withheld can be reduced 
pursuant to a determination by the 
Internal Revenue Service of the 
transferor’s maximum tax liability upon 
the disposition. Under the rules of 
section 1445{d), agents of the buyer and 
seller can be held liable for an amount 
equal to their compensation if they 
know that the seller has falsely claimed 
that the transfer is exempt from 
withholding and fail to notify the buyer 
of the false claim. Section 1445(e) 
provides several special rules that 
require withholding with respect to 
distributions and other transactions 
involving interests in corporations, 
partnerships, trusts, and estates. Finally, 
section 1445(f) defines relevant terms. 


Need for Temporary Regulations 


The effective date of section 1445 is 
January 1, 1985. The proper application 
of the section is dependent upon the 
Service's detailed specification of the 
manner in which the general 
requirements of the statue will be 
administered. Because of the need for 
immediate guidance in this regard, the 
Internal Revenue Service has found it to 
be impractical to issue these temporary 
regulations either with notice and public 
procedure under section 553(b) of title 5 
of the United States Code, or under the 
effective date limitation of section 
553(d). 


Description of Temporary Regulations 
Organization 


The temporary regulations under . 
section 1445 are organized as follows. 
First, § 1.1445-1T sets forth general rules 
concerning the obligation to withhold 
under section 1445(a), and the time and 
manner in which to fulfill that 
obligation. Section 1.1445-2T provides 
rules concerning various means of 
determining that withholding is not 
required with respect to a particular 
transaction. For those situations in 
which withholding is required, § 1.1445- 
3T provides rules pursuant to which that 
requirement can be reduced or excused 
under an agreement with the Internal 
Revenue Service. The possible liability 
of agents of the transferee and 
transferor is dealt with in § 1.1445-4T. 
Section 1.1445-5T provides rules 
concerning the withholding that is 
required under section 1445(e) with 
respect to distributions and other - 
transactions involving interests in 
corporations, partnerships, trusts, and 
estates. Finally, § 1.1445-6T provides 
rules pursuant to which the withholding 
required under section 1445{e) can be 
reduced or excused under an agreement 
with the Internal Revenue Service, and 
§ 1.1445-7T explains the treatment of a 
foreign corporation that has made an 
election under section 897{i). 


Section 1.1445-1T: General Rules 


Section 1.1445-1T contains general 
rules concerning the withholding 
requirements of section 1445. The 
purpose and scope of the regulations are 
summarized in paragraph (a) of the 
section. Paragraph (b) requires that all 
transferees of U.S. real property 
interests withhold a tax equal to 10 
percent of the amount realized by the 
transferor, if the transferor is a foreign 
person and the disposition takes place 
on or after January 1, 1985. The 
transferee has a duty to withhold that 
amount, regardless of the amount of 
cash otherwise present in the 
transaction. 

Under the rules of paragraph (c) of 
§ 1.1445-1T, amounts withheld must 
generally be reported and paid over, 
using Forms 8288 and 8288-A, by the 
10th day after the transfer. However, if a 
timely application has been made to 
reduce or excuse withholding under the 
rules of § 1.1445-3T, then the amount 
withheld is not generally required to be 
paid over until the Service's final 
resolution of that application. The 
information required to be included on 
Forms 8288 and 8288-A is described in 
paragraph (d). Paragraph (e) of § 1.1445- 
1T specifies that a transferee who fails 
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to withhold in accordance with the 
requirements of section 1445 may be 
held liable for the tax. 

The effect that withholding has upon 
the obligations of the transferor is 
described in paragraph (f) of the section. 
The withholding of tax under section 
1445 does not excuse the transferor from 
filing a tax return, but amounts withheld 
may be claimed as a credit against the 
transferor’s tax liability shown on such 
a return by attaching the stamped copy 
of Form 8288—A that will be forwarded 
to the transferor by the Service. 

Finally, paragraph (g) provides 
definitions of relevant terms. Those 
definitions supplement the definitions 
provided in the regulations under 
section 897, which wiil generally be 
applied for purposes of section 1445 as 
well. The additional definitions include 
a definition of the date of a transfer as 
the first date on which consideration is 
paid by the transferee. It is on that date 
that the duty to withhold arises. 


Section 1.1445-2T: Determining That 
Withholding Is Not Required 


Section 1.1445-2T provides rules 
pursuant to which a transferee may 
determine that withholding is not 
required. A transferee’s duty to withhold 
arises only if both of the following are 
true: 

(1) The transferor is a foreign person; 
and 

(2) The transferee is acquiring a U.S. 
real property interest. 

Thus, paragraphs (b) and (c) of § 1.1445- 
2T provide rules under which a 
transferee can as certain that he has no 
duty to withhold because one or the 
other of the two key elements is missing. 
In addition, paragraph (d) provides rules 
concerning various exceptions to the 
withholding requirement. 

Under paragraph (b), a transferee may 
determine that no withholding is 
required because the transferor is not a 
foreign person. To do so, he may rely 
upon a certification of non-foreign status 
provided by the transferor pursuant to 
the rules of paragraph (b)(2). The 
regulations use the term “certification” 
in place of the statutory term “affidavit” 
to avoid any implication that the 
document is required to be sworn to 
before a notary; it is sufficient that the 
transferor sign the document under 
penalties of perjury. The regulations 
provide examples of acceptable 
certifications. Paragraph (b)(3) provides 
that a transferor’s certification may not 
be relied upon if the transferee either 
knows that it is false or receives a 
notice to that effect fron an agent of the 
transferee or transferor. Although the 
statute grants the Secretary the 


authority to require that these 
certifications be filed with the Internal 
Revenue Service, such a requirement 
has not been imposed at this time. The 
Service will consider the later 
imposition of such a requirement if it 
appears that false certifications are 
being used to avoid withholding under 
section 1445, 

No withholding is required under 
section 1445 if the transferee acquires 
only property that is not a U.S. real 
property interest. As defined in section 
897(c) and regulations thereunder, the 
term U.S. real property interest includes 
interests in real property itself, interests 
in certain personal property associated 
with the use of real property, and 
interests in U.S. corporations whose 
assets consist primarily of real property 
interests. A transferee must determine 
under the provisions of section 897 
whether an interest in tangible property 
constitutes a U.S. real property interest. 
However, with respect to interests in 
U.S. corporations, paragraph (c) of 
§ 1.1445-2T provides transferees with a 
means of determining whether such 
interests constitute U.S. real property 
interests upon which withholding is 
required. First, pursuant to paragraph 
(c)(2), if any class of a U.S. corporation’s 
stock is regularly traded on an 
established securities market, then no 
withholding is required with respect to 
most interests in the corporation. 
Second, pursuant to paragraph (c)(3), no 
withholding is required with respect to 
an interest in a corporation if the 
transferee is provided with a statement 
by the corporation that the interest does 
not constitute a U.S. real property 
interest. The corporation must make that 
determination pursuant to the rules of 
section 897 and the regulations 
thereunder. In general, an interest in a 
domestic corporation constitutes a U.S. 
real property interest if the corporation 
was a U.S. real property holding 
corporation at any time during the 
previous 5 years, or, if shorter, the 
period in which the interest was held by 
its present holder. A corporation is a 
U.S. real property holding corporation if 
the fair market value of its U.S. real 
property interests equals or exceeds 50 
percent of the total fair market value of 
its U.S. real property interests, interests 
in foreign real property, and trade or 
business assets. 

Several exceptions to the withholding 
requirement are explained in paragraph 
(d) § 1.1445-2T. First, under 
subparagraph (d)(1), no withholding is 
required if an individual transferee 
acquires property for use as a residence 
and the amount realized is $300,000 or 
less. A person is considered to acquire 
property for use as a residence if that 
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person intends to live there for at least 
half of the time that the property is in 
use during the first two years after the 
transfer. Second, paragraph (d)}(2) 
provides rules concerning the 
applicability of nonrecognition 
provisions to transfers on which 
withholding would otherwise be 
required. A transferee is generally not 
required to withhold if the transferor 
certifies that it is entitled to 
nonrecognition treatment with respect to 
the transfer, and the transferee provides 
a copy of the certification to the Service. 
A transitional rule provides that until 
the relevant regulations are issued, the 
applicability of a nonrecognition 
provision (for purposes of withholding 
only} will be determined without regard 
to the effect of section 897 (d) or (e). 

Paragraph (d)(3) of § 1.1445-2T 
provides special procedural rules 
concerning the withholding that would 
otherwise be required upon transfers in 
repossession or foreclosure. In general, a 
foreclosing creditor or other transferee 
in a foreclosure is only required to 
withhold with respect to, and at thetime 
of, the realization of amounts in excess 
of the secured debt, provided that such 
creditor or other transferee provides a 
notice of the transfer in foreclosure to 
the Service. , 

Paragraph (d)(4) specifies that 
withholding is not generally required 
with respect to payments on installment 
obligations (if otherwise-applicable 
withholding obligations were met). 
Paragraph (d)(5) specifies that states, 
possessions, and political subdivisions 
are not required to withhold under 
section 1445. Finally, paragraph (d)(6) 
provides that a foreign government that 
disposes of a U.S. real property interest 
is subject to withholding only with 
respect to interests that are held for 
commercial activities within the 
meaning of section 892 and regulations 
thereunder. However, a foreign 
government that acquires a U.S. real 
property interest is required to withhold 
under section 1445 if the transferor is a 
foreign person. 


Section 1.445-3T: Adjustments to 
Withholding Pursuant to Withholding 
Certificate 


Withholding under section 1445 may 
be reduced or eliminated pursuant to a 
withholding certificate issued by the 
Internal Revenue Service in accordance 
with the rules of § 1.1445-3T. Such a 
certificate serves to fulfill the 
requirements of section 1445(b)(4) 
concerning qualifying statements, 
section 1445(c)(1) concerning 
transferors’ maximum tax liability, or 
section 1445(c)(2) concerning the 
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Secretary's authority to prescribe 
reduced withholding. 

Paragraph (a) of § 1.445-3T provides 
general rules concerning withholding 
certificates, while paragraph (b) 
explains the manner in which either the 
transferee or transferor may apply for 
such a certificate. The Service will 
generally act upon an application for a 
withholding certificate within 90 days of 
its receipt, but in unusually complicated 
cases additional processing time may be 
necessary. In such cases the Service will 
notify the applicant and establish a 
target date for final action (contingent 
upon the applicant's timely submission 
of any additional information 
requested). 

Paragraphs (c), (d), and (e) of 
§ 1.1445-3T provide rules concerning the 
three bases upon which the Service may 
issue a withholding certificate. First, 
under paragraph (c), the Service may 
issue a certificate that reduces or 
excuses withholding, based upon a 
determination of the transferor’s 
maximum tax liability on the 
disposition. In general, the iransferor’s 
maximum tax liability is determined by 
multiplying the gain realized by the 
transferor times the appropriate rate of 
tax, with appropriate adjustments made 
for the effect of any factor that would 
increase or reduce the amount of tax 
‘due. In addition, if the transferor 
previously failed to withhold with 
respect to the acquisition of the property 
now being disposed of, then the 
transferor must pay that unsatisfied 
withholding liability. 

Second, under paragraph (d) of 
§ 1.1445-3T the Internal Revenue 
Service may issue a certificate that 
excuses withholding if it is established 
that the transferor’s gain from the 
disposition of a U.S. real property 
interest will be exempt from U.S. tax, 
and that the transferor has no 
unsatisfied withholding liability. 

Third, under paragraph (e) the Service 
may issue a withholding certificate that 
reduces or excuses withholding if either 
the transferee or transferor enters into 
an agreement with the Service securing 
the payment of the tax. Such an 
agreement must secure the payment of 
either the amount that would otherwise 
be required to be withheld or the 
transferor’s maximum tax liability (with 
certain adjustments to each). Major 
types of security acceptable to the 
Service include a bond with a surety or 
guarantor, a bond with collateral, a 
letter of credit, and, in limited 
circumstances, a guarantee. The Service 
may also accept any other form of 
security that it finds to be adequate. 

Paragraph (f) of § 1.1445-3T explains 
how a transferor may apply for an early 


refund of amounts withheld that are in 
excess of the amount specified in a 
withholding certificate issued by the 
Service. 


Section 1.1445-4T: Liability of Agents 


Section 1.1445-4T provides rules 
concerning the possible liability of 
agents of the transferee and transferor. 
Generally, if an agent knows that either 
a certification of non-foreign status or a 
non-U.S. real property interest statement 
is false, then that agent must notify the 
transferee of the false document. An 
agent that fails to do so may be held 
liable for an amount equal to the 
compensation that the agent derives 
from the transaction. Similar rules apply 
with respect to agents who participate 
in transactions upon which withholding 
is required under the rules of § 1.1445- 
5T (described immediately below). 


Section 1.1445-5T: Withholding Upon 
Distributions and Other Transactions 
by Partnerships, Trusts, and Estates 


Section 1.1445-5T provides rules 
concerning the withholding 
requirements of section 1445(e), relating 
to distributions and other transactions 
involving domestic or foreign 
partnerships, trusts, and estates. Those 
requirements impose a withholding 
obligation upon the entity itself or upon 
a fiduciary thereof. Paragraph (a) 
describes the purpose and scope of the 
section, while paragraph (b) provides 
rules that apply generally to the three 
separate withholding requirements set 
forth in paragraphs {c), (d), and (e). 

Paragraph (b)(1) specifies that 
transactions subject to withholding 
under section 1445(e) are not also 
subject to withholding under the general 
rules of section 1445(a). Paragraph (b)(2) 
sets forth a rule parallel to that of 
§ 1.1445-2T(d}(2), providing that 
withholding is not required if a 
nonrecognition provision applies to a 
transfer and a notice of the transfer is 
provided to the Service. Paragraph (b)(3) 
provides rules parallel to those of 
§ 1.1445-2T(b), pursuant to which an 
entity or fiduciary may determine that 
withholding is not required because the 
holder of an interest in the entity is not a 
foreign person. Similarly, paragraph 
(b)(4) provides rules parallel to those of 
§ 1.1445-2T(c), pursuant to which an 
entity or fiduciary may determine that 
withholding is not required because the 
property transferred is not a U.S. real 
property interest. Paragraph (b)(5) 
describes the manner in which an entity 
or fiduciary must report and pay over 
amounts withheld. In general, such 
amounts must be reported and paid over 
using Forms 8288 and 8288-A by the 


10th day after the transfer, but 


appropriate relief is provided for cases 
in which an application for a 
withholding certificate is pending. 

Paragraph (b)(6) specifies the liability 
that attaches to a person required to 
withhold under section 1445(e) that fails 
to do so, and paragraph (b){7) specifies 
the effect of withholding upon the 
foreign interest-holder with respect to 
whom withholding is carried out. In 
general, each such interest-holder must 
file a return and may claim as a credit 
thereon an appropriate share of the 
amount withheld, by attaching the 
stamped copy of Form 8288-A that is 
provided by the Service. 

Finally, paragraph (b){8) provides 
effective date rules for each of the 
withholding requirements imposed 
under section 1445{e). The requirements 
imposed by section 1445(e) (1), (2), and 
(3) apply as of January 1, 1985. However, 
the requirements imposed by section 
1445(e) (4) and (5), relating to taxable 
distributions by, and dispositions of 
interests in, partnerships, trusts, and 
estates will not apply until the effective 
date of a Treasury decision under the 
relevant substantive provisions in 
section 897 (e) and (g). 

Paragraph (c) of § 1.1445-5T provides 
rules concerning the withholding 
obligation imposed under section 
1445({e)(1) with respect to dispositions of 
U.S. real property interest by domestic 
partnerships, trusts, and estates. In 
general, under paragraph (c)(1) the 
partnership or the fiduciary of the trust 
or estate must withhold a tax equal to 10 
percent of each foreign partner’s or 
beneficiary's proportional share of the 
amount realized by the entity upon the 
disposition. The regulations interpret the 
requirements of section 1445(e)(1) in a 
manner that is consistent with the 
operation of section 1445 generally. 
Therefore, the regulations do not adopt 
a suggested reading of the statutory 
language that would impose limitations 
on the withholding requirement in a 
manner that would be at odds with the 
remainder of section 1445. The Service 
believes that its implementation of the 
statutory language is consistent with the 
intent of Congress in imposing 
withholding obligations on domestic 
partnerships, trusts, and estates. The 
withholding obligation imposed by 
paragraph (c) applies to trustees of 
grantor trusts (such as Illinois land 
trusts) even if such trustees are not 
generally treated as true fiduciaries 
under state law. 

Exceptions to the withholding 
requirement are explained in paragraph 
(c)(2); a partnership or fiduciary is not 
required to withhold with respect to a 
partner or beneficiary that is determined 
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not to be a foreign person under the 
rules of paragraph (b)(3), nor is 
withholding required if the interest 
transferred is determined not to be a 
U.S. real property interest under the 
rules of paragraph (b)(4). Special rules 
specify the consequences if a 
determination under paragraph (b) (3) or 
(4) is overturned by a belated notice 
from an agent that a certification or 
statement relied upon for such 
determination is false. Generally, the 
entity or fiduciary may rely upon that 
determination only with respect to 
amounts previously distributed to 
partners or beneficiaries. The amount 
required to be withheld can be adjusted 
pursuant to a withholding certificate 
obtained from the Internal Revenue 
Service pursuant to the rules of § 1.1445- 
6T. 

Paragraph (c)(3) of § 1.1445-5T 
provides special rules applicable to 
partnerships or trusts that have more 
than 100 partners or beneficiaries. First, 
to allow such entities sufficient time to 
ascertain the status of their interest- 
holders, until July 1, 1985, they are 
allowed to presume that a partner or 
beneficiary that has a mailing address in 
the United States is a non-foreign person 
(absent actual knowledge to the 
contrary). Second, if interests in such an 
entity are publicly traded, then that 
presumption may be used until January 
1, 1986, and may be applied on the basis 
of record ownership. However, after that 
date such an entity is required to 
ascertain the actual status of the 
beneficial owners of interests in the 
entity. To that purpose such entities 
must by July 1, 1985, provide a notice to 
each record owner that is a nominee (or 
possible nominee) for another person. 
Such notice must inform the record 
owner that the entity will commence 
withholding with respect to the interest 
held by that person, unless the entity is 
provided with a non-foreign certification 
from the beneficial owner of the interest 
(or is otherwise satisfied as to the non- 
foreign status of the beneficial owner). 
Third, partnerships or trusts that have 
more than 100 partners or beneficiaries 
may elect to withhald (at a higher rate) 
upon actual distributions to partners or 
beneficiaries, rather than withholding at 
the time of each disposition of a U.S. 
real property interest under the general 
rule of section 1445(e)(1). This option is 
intended to simplify administration of 
section 1445 in the case of large entities 
that make several dispositions of U.S. 
real property interests each year and 
that would therefore be required to 
make numerous complex filings during 
the course of each year. 


Paragraph (c)(4) provides that for 
purposes of the withholding 
requirements of section 1445(e) (1) and 
(3), a real estate investment trust (REIT) 
will be treated as a trust regardless of 
the actual legal form of the entity. This 
rule has been adopted to coordinate the 
withholding obligations of such entities 
as closely as possible with the 
substantive tax liabilities of their 
interest-holders. 

Paragraph (d) of § 1.1445-5T provides 
rules concerning the withholding 
obligation imposed under section 
1445(e}(2) with respect to distributions 
of U.S. real property interests by foreign 
corporations to any interest-holder. 
Such a corporation is required to 
withhold 28 percent of the amount of 
gain required‘ be recognized by the 
corporation v. 9n the distribution under 
the rules of section 897{d). Withholding 
is at a different rate than elsewhere 
under section 1445 because in this case 
the person required to withhold is also 
the taxpayer, and therefore possesses 
all the information necessary to 
determine the actual amount of gain to 
be recognized. 

This withholding requirement does 
not apply if the property distributed is 
determined not to be a USS. real 
property interest under the rules of 
paragraph (b)(4). However, if the 
corporation relied upon a statement of 
non-U.S. real property interest status 
that is later found to have been false, 
the duty to withhold applies in full. This 
rule has been adopted because a foreign 
corporation that belatedly finds that it 
has a withholding obligation is no less 
able to satisfy that obligation than a 
corporation that is aware of the 
obligation from the outset. This is so 
because the transaction that triggers the 
obligation is one that results in a 
substantive tax on the distributing 
corporation itself, rather than on its 
shareholders. Therefore, the only relief 
that is appropriate is an extension of the 
withholding deadline to take into 
account the foreign corporation’s 
belated awareness of its duty to 
withhold. A withholding certificate that 
reduces or excuses withholding 
otherwise required under paragraph (d) 
may be obtained pursuant to the rules of 
§ 1.1445-6T. 

Paragraph (e) of § 1.1445-5T provides 
rules concerning the withholding 
obligation imposed under section 
1445(e)(3) with respect to distributions 
of property to foreign persons by certain 
domestic corporations. A domestic 
corporation must withhold at a 10 
percent rate upon a non-dividend 
distribution to a foreign person if that 
person’s interest in the corporation 
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constitutes a U.S. real property interest. 
In general, a foreign person’s interest in 
a domestic corporation is a U.S. real 
property interest if the corporation was 
a U.S. real property holding corporation 
at any time during the previous five 
years (or the period in which the foreign 
person held the interest, if shorter). 
Withholding is not required if a 
nonrecognition provision applies to the 
distribution pursuant to paragraph 
(b)(2). Nor is withholding required with 
respect to any interest-holder that is 
determined not to be a foreign person, 
under the rules of paragraph (b)(3). A 
certification of non-foreign status that is 
belatedly found to have been false 
affords relief from the duty to withhold 
only if it was provided by a less-than-10 
percent shareholder. The Service does 
not believe that a corporation should be 
permitted to rely upon a false statement 
by a shareholder who may have 
substantial influence over the 
management of the corporaticn. A 
withholding certificate that reduces or 
excuses withholding otherwise required 
under paragraph (e) may be obtained 
pursuant to the rules of § 1.1445-6T. 
Paragraphs (f) and (g) of § 1.1445-5T 
are reserved to provide future rules 
concerning the withholding required 
under section 1445(e) (4) and (5) upon 
taxable distributions by and 
dispositions of interests in partnerships, 
trusts, and estates. Such rules will be 
provided at the time that a Treasury 
decision is published under the related 
substantive rules of section 897 (e) and 
(g), and will impose withholding 
obligations only on a prospective basis. 


Section 1.1445-6T: Adjustments 
Pursuant to Withholding Certificate of 
Amount Withheld Under Section 1445(e) 


Section 1.1445-6T provides rules 
pursuant to which a withholding 
certificate may be obtained from the 
Internal Revenue Service to reduce or 
excuse withholding otherwise required 
under section 1445(e). In general, the 
provisions of § 1.1445-6T closely 
parallel the withholding certificate rules 
of § 1.1445-3T, with several technical 
changes required by the differences 
between the withholding requirements 
covered. The most significant change is 
that the tax liability that must be 
secured under § 1.1445-6T is that of a 
“relevant taxpayer,” rather than that of 
the transferor. A relevant taxpayer is 
any foreign person that will bear 
substantive U.S. income tax liability by 
reason of the transaction upon which 
withholding is required. A withholding 
certificate may be obtained with respect 
to any or all of the relevant taxpayers in 
a given transaction, and may be 
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obtained either by the entity or fiduciary 
required to withhold or by a relevant 
taxpayer directly. 


Section 1.1445-7T: Treatment of a 
Foreign Corporation That Has Made an 
Election Under Section 897(i) To be 
Treated as a Domestic Corporation 


Section 1.1445-7T clarifies the 
treatment of a foreign corporation that 
has made an election under section 
897(i) to be treated as a domestic 
corporation. In general, such a 
corporation will be treated as a 
domestic corporation for purposes of 
section 1445, although subject to certain 
additional requirements. Thus, § 1.1445- 
2T(b) provides that an electing foreign 
corporation may make a certification of 
non-foreign status, but such certification 
is only valid if it is attached to a copy of 
the Service’s acknowledgment of the 
corporation’s election. Withholding is 
required under section 1445(a) with 
respect to transfers of interests in 
electing corporations, unless the 
transferee ascertains that such interests 
do not constitute U.S. real property 
interests. In addition, such a corporation 
may be required to withhold under 
section 1445(e)(3) with respect to non- 
dividend distributions to interest- 
holders. 

Although this approach is not 
consistent with the particular rule 
suggested by the Conference Report, 
H.R. Rep. No. 861, 98th Cong., 2d Sess. 
946-7 (1984), the Service believes that 
the rule adopted is more consistent with 
the conferees’ intent of simplifying 
administration of section 1445. Treating 
an electing foreign corporation as a 
domestic corporation for substantive 
purposes but a foreign corporation for 
withholding purposes would have 
created a disparity between substantive 
tax liabilities and the withholding that 
was carried out. This would have 
required a complicated series of 
crediting rules to match up amounts 
withheld with actual liabilities, and 
these rules would have imposed 
substantial administrative burdens on 
both taxpayers and the Service. Because 
the unanticipated complexity of the 
approach suggested in the Conference 
Report appears at odds with its stated 
intent of simplifying administration of 
section 1445, the Service has found it 
appropriate to administer the statute in 
the manner most consistent with the 
intent of Congress. 


Reporting Under Section 6039C 


The Service is not at this time 
exercising the authority it is granted 
under section 6039C to require 
information reporting with respect to 
foreign investment in U.S. real property. 


The Service will consider the imposition 
of such a requirement at a future date, 
particularly if it finds that compliance 
with the provisions of section 1445 is 
inadequate. Such a requirement would 
only be imposed prospectively. The 
existing proposed and temporary 
regulations under section 6039C are 
withdrawn. 


Nonapplicability of Executive Order 
12291 


The Treasury Department has 
determined that these temporary 
regulations are not subject to review 
under Executive Order 12291 or the 
Treasury and OMB implementation of 
the Order dated April 20, 1983. 
Accordingly, a Regulatory Impact 
Analysis is not required. 


Regulatory Flexibility Act 


A general notice of proposed 
rulemaking is not required by 5 U.S.C. 
553(b) for temporary regulations. 
Accordingly, the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) does not apply 
and no Regulatory Flexibility Analysis 
is required for this rule. 


Paperwork Reduction Act 


These regulations were submitted to 
The Office of Management and Budget 
for review under the Paperwork 
Reduction Act and approved under 
OMB number 1545— 


Drafting Information 


The principal author of these 
regulations is Robert E. Culbertson, Jr., 
of the Legislation and Regulations 
Division, Office of Chief Counsel, 
Internal Revenue Service. Personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
the regulations. 


List of Subjects in 26 CFR 1.861-1 
Through 1.997-1 


Income taxes, Aliens, Exports, DISC, 
Foreign investments in U.S., Foreign tax 
credit, FSC, Source of income, U.S. 
investments abroad. 


Adoption of Amendments to the 
Regulations 


The Income Tax Regulations (26 CFR 
Parts 1 and 6a) are amended as follows: 


PART 1—[ AMENDED] 


Paragraph 1. Sections 1.1445-1T 
through 1.1445-7T are added 
immediately after §1.1443-1, to read as 
follows: 
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§ 1.1445-1T Withholding on dispositions 
of U.S. real property interests by foreign 
persons: In general (temporary). 


(a) Purpose and scope of regulations. 
These regulations set forth rules relating 
to the withholding requirements of 
section 1445. In general, section 1445(a) 
provides that any person who acquires a 
U.S. real property interest from a foreign 
person must withhold a tax of 10 percent 
from the amount realized by the 
transferor foreign person (or a lesser 
amount established by agreement with 
the Internal Revenue Service). Section 
1445(e) provides special rules requiring 
withholding on distributions and certain 
other transactions by corporations, 
partnerships, trusts, and estates. This 
§ 1.1445-1T provides general rules 
concerning the withholding requirement 
of section 1445(a), as well as definitions 
applicable under both section 1445(a) 
and 1445(e). Section 1.1445-2T provides 
for various situations in which 
withholding is not required under 
section 1445(a). Section 1.1445-3T 
provides for adjustments to the amount 
required to be withheld by transferees 
under section 1445(a). Section 1.1445-4T 
prescribes the duties of agents in 
transactions subject to withholding 
under either section 1445(a) or 1445(e). 
Section 1.1445-5T provides rules 
concerning the withholding required 
under section 1445(e), while § 1.1445-6T 
proves for adjustments to the amount 
required to be withheld under section 
1445(e). Finally, § 1.1445-7T provides 
rules concerning the treatment of a 
foreign corporation that has made an 
election under section 897(i) to be 
treated as a domestic corporation. 

(b) Duty to withhold—({1) In general. 
Transferees of U.S. real property 
interests are required to deduct and 
withhold a tax equal to 10 percent of the 
amount realized by the transferor, if the 
transferor is a foreign person and the 
disposition takes place on or after 
January 1, 1985. Neither the transferee’s 
duty to withhold nor the amount 
required to be withheld is affected by 
the amount of cash to be paid by the 
transferee. Amounts withheld must be 
reported and paid over in accordance 
with the requirements of paragraph (c) 
of this section. Failures to withhold and 
pay over are subject to the liabilities set 
forth in paragraph (e) of this section. If 
two or more persons are joint 
transferees of a U.S. real property 
interest, each such person is subject to 
the obligation to withhold. That 
obligation is fulfilled with respect to 
each such person if any one of them 
withholds and pays over the required 
amount in accordance with the rules of 
this section. If the amount realized (as 
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defined in paragraph (g)(5) of this 
section) by the transferor is zero, then 
no withholding is required. For example, 
if a real property interest is transferred 
as a gift (i.e., the recipient does not 
assume any liabilities or furnish any 
other consideration to the transferor) 
then no withholding is required. 
Withholding is not required with respect 
to dispositions that take place before 
January 1, 1985, even if the first payment 
of consideration is made after December 
31, 1984. 

(2) Exceptions and modifications. The 
duty to withhold under section 1445(a) is 
subject to the exceptions and 
modifications contained in § § 1.1445-2T 
and 1.1445-3T. Generally, § 1.1445-2T 
provides rules for determining that 
withholding is not required because 
either the transferor is not a foreign 
person or the interest transferred is not 
a U.S. real property interest. In addition, 
§ 1.1445-2T provides exceptions to the 
withholding requirement, including a 
rule that exempts from withholding any 
person who acquires a U.S. real property 
interest for use as a residence for a 
contract price of $300,000 or less. If 
withholding is required under section 
1445(a), § 1.1445-3T allows the amount 
withheld to be modified pursuant to a 
withholding certificate issued by the 
Internal Revenue Service. If a transferee 
cannot withhold the full amount 
required because the first payment of 
consideration for the transfer does not 
involve sufficient cash (or other liquid 
assets convertible into cash, such as 
foreign currency), then a withholding 
certificate must be obtained pursuant to 
§ 1.1445-3T. 

(c) Reporting and paying over of 
withheld amounts—(1) In general. A 
transferee must report and pay over any 
tax withheld by the 10th day after the 
date of the transfer. Forms 8288 and 
8288-A are used for this purpose, and 
must be filed with the Internal Revenue 
Service Center, Philadelphia, PA, 19255. 
Pursuant to section 7502 and regulations 
thereunder, the timely mailing of Forms 
8288 and 8288-A will be stamped as 
their timely filing. Form 8288-A will be 
stamped by the IRS to show receipt, and 
a stamped copy will be mailed by the 
IRS to the transferor (at the address 
reported on the form) for the transferor's 
use. See §§ 1.1445-1T(f) and 1.1445- 
3T(f). 

(2) Pending application for 
withholding certificate—{i) In general. If 
on the date of the’transfer of a U.S. real 
property interest (as defined in 
paragraph (g)(7) of this section) an 
application for a withholding certificate 
is pending with the Internal Revenue 
Service, the transferee must 


nevertheless withhold 10 percent of the 
amount realized, as required by 
paragraph (b) of this section, However, 
if the application was submitted not 
later than the 30th day prior to the date 
of the transfer, then the amount 
withheld need not be reported and paid 
over to the Internal Revenue Service 
until the 10th day following the Service's 
final determination with respect to the 
application for a withholding certificate. 

(ii) Transitional rule. If the date of a 
transfer is on or before January 31, 1985, 
and on the date of the transfer an 
application for a withholding certificate 
is pending with the Internal Revenue 
Service, then the amount required to be 
withheld under paragraph (b) of this 
section need not be reported and paid 
over to the Service until the 10th day 
following the Service's final 
determination with respect to the 
application for a withholding certificate. 
The rule of this paragraph (c)(2){ii) shall 
not apply with respect to an application 
for a withholding certificate that is not 
submitted in good faith. An application 
shall be presumed to have been 
submitted in good faith if it complies 
with the requirements of § 1.1445-3T(b) 
concerning the information required to 
be submitted with an application. 

(iii) Anti-abuse rule. A transferee that 
in reliance upon the rules of this 
paragraph (c)(2) fails to report and pay 
over amounts withheld by the 10th day 
following the date of the transfer, shall 
be subject to the payment of interest 
and penalties if the relevant application 
for a withholding certificate was 
submitted for a principal purpose of 
delaying the transferee’s payment to the 
IRS of the amount withheld. Interest and 
penalties shall be assessed on the 
amount that is ultimately paid over (or 
collected pursuant to the agreement) 
with respect to the period between the 
10th day after the date of the transfer 
and the date on which payment is made 
(or collected). A principal purpose of 
delaying payment of the amount 
withheld shall be presumed if— 

(A) The transferee applies for a 
withholding certificate pursuant to 
§ 1.1445-3T(c) based on a determination 
of the transferor’s maximum tax 
liability, and 

(B) Such liability is ultimately 
determined to be equal to 90 percent or 
more of the amount that was otherwise 
required to be withheld and paid over. 


However, the presumption created by 
the previous sentence may be rebutted 
by evidence establishing that delaying 
payment of the amount withheld was 
not a principal purpose of the 
transaction. 
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(d) Contents of Forms 8288 and 8288- 
A—(1) Transactions subject to section 
1445(a). Any person that is required to 
file Forms 8288 and 8288-A pursuant to 
section 1445(a) and the rules of this 
seciton must set forth thereon the 
following information: 

(i) The name, identifying number (if 
any), and home address (in the case of 
an individual) or office address (in the 
case of any entity) of the transferee(s) 
filing the return; 

(ii) The name, identifying number (if 
any), and home address (in the case of 
an individual) or office address (in the 
case of any entity) of the transferor(s); 

(iii) A brief description of the U.S. real 
property interest transferred, including 
its location and the nature of any 
improvements in the case of real 
property, and the class or type and 
amount of interests transferred in the 
case of interests in a corporation that 
constitute U.S. real property interests; 

(iv) The date of the transfer; 

(v) The amount realized by the 
transferor, as defined in paragraph (g)(5) 
of this section; 

(vi) The amount withheld by the 
transferee and whether withholding is at 
the statutory or reduced rate; and 

(vii) Such other information as the 
Commissioner may require. 

(2) Transactions subject to section 
1445(e). Any person that is required to 
file Forms 8288 and 8288-A pursuant to 
the rules of § 1.1445-5T must set forth 
thereon the following information: 

(i) The name, identifying number (if 
any), and office address of the entity or 
fiduciary filing the return; 

(ii) The amount withheld by the entity 
or fiduciary; 

(iii) The date of the transfer; 

(iv) In the case of a transaction 
subject to withholding pursuant to 
section 1445(e)}(1) and § 1.1445-5T{(c): 

(A) A brief description of the U.S. real 
property interest transferred, as 
described in paragraph (e)(1)(iii) of this 
section; 

(B) The name, identifying number (if 
any), and home address (in the case of 
an individual) or office address {in the 
case of an entity) of each holder of an 
interest in the entity that is a foreign 
person; and 

(C) Each such interest-holder's pro 
rata share of the amount withheld; 

(v) In the case of a distribution subject 
to withholding pursuant to section 
1445(e}(2) and § 1.1445-5T(d): 

(A) A brief description of the U.S. real 
property interest transferred, as 
described in paragraph (e)(1)(iii) of this 
section; and 

(B) The amount of gain recognized 
upon the distribution by the corporation; 
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(vi) In the case of a distribution 
subject to withholding pursuant to 
section 1445(e)(3) and § 1.1445-5T(e): 

(A) A brief description of the property 
distributed by the corporation; 

(B) The name, identifying number (if 
any), and home address (in the case of 
an individual) or office address (in the 
case of an entity) of each holder of an 
interest in the entity that is a foreign 
person; 

(C) The amount realized upon the 
distribution by each such foreign 
interest holder; and 

(D) Each foreign interest-holder’s pro 
rata share of the amount withheld; and 

(vii) Such other information as the 
Commissioner may require. 

(e) Liability of transferee upon failure 
to withhold. Every person required to 
deduct and withhold tax under section 
1445 is made liable for that tax by 
section 1461. The tax may, therefore, be 
assessed against and collected from a 
transferee that is required to deduct and 
withhold tax but fails to do so. Such a 
transferee may also be subject to 
criminal penalties under section 7202. 
Corporate officers or other responsible 
persons may be subject to a civil 
penalty under section 6672 (equal to the 
amount that should have been withheld 
and paid over). 

(f) Effect of withholding on transferor. 
The withholding of tax-under section 
1445(a) does not excuse a foreign person 
that disposes of a U.S. real property 
interest from filing a U.S. tax return wiih 
respect to the income arising from the 
disposition. Form 1040NR, 1041, or 
1120F, as appropriate, must be filed, and 
any tax due must be paid, by the filing 
deadline generally applicable to such 
person. (The return may be filed by such 
later date as is provided in an extension 
granted by the Internal Revenue 
Service.) Any tax withheld under 
section 1445(a) shall be credited against 
the amount of income tax as computed 
in such return. A stamped copy of Form 
8288-A will be provided to the 
transferor by the Service (under 
paragraph (c) of this section), and must 
be attached to the transferor'’s return. If 
the amount withheld under section 
1445(a) constitutes less than the full 
amount of the transferor’s U.S. tax 
liability for that taxable year, then a 
payment of estimated tax may be 
required to be made pursuant to section 
6154 or 6654 prior to the filing of the 
income tax return for that year. 
Alternatively, if the amount withheld 
under section 1445(a) exceeds the 
transferor’s maximum tax liability with 
respect to the disposition (as determined 
by the IRS), then the transferor may 
seek an early refund of the excess 
pursuant to § 1.1445-3T(f), or a normal 


refund upon the filing of a tax return. 
However, a transferor that takes gain 
into account in accordance with the 
provisions of section 453 shall not be 
entitled to a refund of the amount 
withheld, unless a withholding 
certificate providing for such a refund is 
obtained from the Internal Revenue 
Service pursuant to the provisions of 

§ 1.1445-3T. If two or more foreign 
persons jointly transfer a U.S. real 
property interest, each transferor shall 
be credited with such portion of the 
amount withheld as such transferors 
mutually agree. Such transferors must 
request that the transferee reflect the 
agreed-upon crediting of the amount 
withheld on the Forms 8288-A filed by 
the transferee. 

(g) Definitions—(1) In general. Unless 
otherwise specified, the definitions of 
terms provided in § 1.897-1 shall apply 
for purposes of this section and 
§§ 1.1445-2T through 1.1445-7T. For 
purposes of section 1445 and the 
regulations thereunder, definitions of 
other relevant terms are provided in this 
paragraph (g). In addition, the term 
“residence” is defined in § 1.1445- 
2T(d)(1), the terms “transferor’s agent” 
and “transferee’s agent” are defined in 
§ 1.1445-4T(f), and the term “relevant 
taxpayer” is defined in § 1.1445- 
6T(a)(2). 

(2) Transfer. The term “transfer” 
means any transaction that would 
constitute a disposition for any purpose 
of the Internal Revenue Code and 
regulations thereunder. For purposes of 
§§ 1.1445-5T and 1.1445-6T, the term 
includes distributions to shareholders of 
a corporation, partners of a partnership, 
and beneficiaries of a trust or estate. 

(3) Transferor. The term “transferor” 
means any person, foreign or domestic, 
that disposes of a U.S. real property 
interest by sale, exchange, gift, or any 
other transfer. The term “U.S. real 
property interest” is defined in § 1.897- 
1(c). 

(4) Transferee. The term “transferee” 
means any person, foreign or domestic, 
that acquires a U.S. real property 
interest by purchase, exchange, gift, or 
any other transfer. 

(5) Amount realized. The amount 
realized by the transferor for the 
transfer of a U.S. real property interest 
is the sum of: 

(i) The cash paid, or to be paid, 

(ii) The fair market value of other 
property transferred, or to be 
transferred, and 

(iii) The outstanding amount of any 
liability assumed by the transferee or to 
which the U.S. real property interest is 
subject immediately before and after the 
transfer. 


(6) Contract price. The contract price 
of a US. real property interest is the 
sum that is agreed to by the transferee 
and transferor as the total amount of 
consideration to be paid for the 
property. That amount will generally be 
equal to the amount realized by the 
transferor, as defined in paragraph (b)(5) 
of this section. 

(7) Fair market value. The fair market 
value of property means the price at 
which the property would change hands 
between an unrelated willing buyer and 
willing seller, neither being under any 
compulsion to buy or to sell and both 
having reasonable knowledge of all 
relevant facts. 

(8) Date of transfer. The date of 
transfer of a U.S. real property interest 
is the first date on which consideration 
is paid (or a liability assumed) by the 
transferee. However, for purposes of 
section 1445(e) (2), (3), and (4) only, the 
date of transfer is the date of the 
distribution that gives rise to the 
obligation to withhold. For purposes of 
this paragraph (g)(8), the payment of 
consideration does not include the 
payment, prior to the passage of title, or 
earnest money, a good-faith deposit, or 
any similar sum that is primarily 
intended to bind the transferee or 
transferor to the entering or 
performance of a contract. Such a 
payment will not constitute a payment 
of consideration solely because it may 
ultimately be applied against the 
amount owed to the transferor by the 
transferee. Such a payment is presumed 
to be earnest money, a good faith 
deposit, or a similar sum if it is subject 
to forefeiture in the event of a failure to 
enter into a contract or a breach of 
contract. However, a payment that is 
not forefeitable may nevertheless be 
found to constitute earnest money, a 
good faith deposit, or a similar sum. 


§ 1.1445-2T Situations in which 
withholding is not required under section 
1445(a) (temporary). 

(a) Purpose and scope of section. This 
section provides rules concerning 
various situations in which withholding 
is not required under section 1445(a). In 
general, a transferee has a duty to 
withhold under section 1445{a) only if 
both of the following are true: 

(1) The transferor is a foreign person; 
and 

(2) The transferee is acquiring a U.S. 
real property interest. 

Thus, paragraphs (b) and (c) of this 
section provide rules under which a 
transferee of property can ascertain that 
he has no duty to withhold because one 
or the other of the two key elements is 
missing. Under paragraph (b), a 
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transferee may determine that no 
withholding is required because the 
transferor is not a foreign person. Under 
paragraph (c), a transferee may 
determine that no withholding is 
required because the property acquired ° 
is not a U.S. real property interest. 
Finally, paragraph-(d) of this section 
provides rules concerning exceptions to 
the withholding requirement. 

(b) Transferor not a foreign person— 
(1) Jn general. No withholding is 
required under section 1445 if the 
transferor of a U.S. real property interest 
is not a foreign person. Therefore, 
paragraph (b)(2) of this section provides 
rules pursuant to which the transferor 
can provide a certification of non- 
foreign status to inform the transferee 
that withholding is not required. A 
transferee that obtains such a 
certification must retain that document 
for five years, as provided in paragraph 
(b)(3) of this section. Except to the 
extent provided in paragraph (b)(4) of 
this section, the obtaining of this 
certification excuses the transferee from 
any liability otherwise imposed by 
section 1445 and § 1.1445-1T{(e). 
However, section 1445 and the rules of 
this section do not impose any 
obligation upon a transferee to obtain a 
certification from the transferor; thus, a 
transferee may instead rely upon other 
means to ascertain the non-foreign 
status of the transferor. If, however, the 
transferee relies upon other means and 
the transferor was, in fact, a foreign 
person, then the transferee is subject to 
the liability imposed by section 1445 and 
§ 1.1445-1T(e). 

(2) Transferor’s certification of non- 
foreign status—{i) In general. A 
transferee of a U.S. real property 
interest is not required to withhold 
under section 1445(a) if, prior to or at the 
time of the transfer, the transferor 
furnishes to the transferee a certification 
that— 

(A) States that the transferor is not a 
foreign person, 

(B) Sets forth the transferor’s name, 
identifying number and home address 
(in the case of an individual) or office 
address (in the case of an entity), and 

(C) Is signed under penalties of 
perjury. 

In general, a foreign person is a 
nonresident alien individual, foreign 
corporation, foreign partnership, foreign 
trust, or foreign estate, but not a resident 
alien individual. In this regard, see 

§ 1.897-1(k). However, a foreign 
corporation that has made a valid 
election under section 897(i) is generally 
not treated as a foreign person for 
purposes of section 1445. In this regard, 
see § 1.1445-7T. Pursuant to § 1.897-1(p), 


an individual's identifying number is the 
individual’s Social Security number and 
any other person's identifying number is 
its U.S. employer identification number. 
A certification purspant to this 
paragraph (b) must be verified as true 


_ and signed under penalties of perjury by 


a responsible officer in the case of a 
corporation, by a general partner in the 
case of a partnership, and by a trustee, 
executor, or equivalent fiduciary in the 
case of a trust or estate. No particular 
form is needed for a certification 
pursuant to this paragraph (b), nor is 
any particular language required, so 
long as the document meets the 
requirements of this paragraph (b)(2)(i). 
Samples of acceptable certifications are 
provided in paragraph (b)(2)(iii) of this 
section. 

(ii) Foreign corporation that “has 
made election under section 897(i). A 
foreign corporation that has made a 
valid election under section 897(i) to be 
treated as a domestic corporation for 
purposes of section 897 may provide a 
certification of non-foreign status 
pursuant to this paragraph (b)(2). 
However, an electing foreign 
corporation must attach to such 
certification a copy of the 
acknowledgment of the election 
provided to the corporation by the 
Internal Revenue Service pursuant to 
§ 1.897-3(d)(4). 

(iii) Sample certifications—{A) 
Individual transferor. “Section 1445 of 


the Internal Revenue Code provides that © 


a transferee (buyer) of a U.S. real 
property interest must withhold tax if 


the transferor (seller) is a foreign person. 


To inform the transferee (buyer) that 
withholding of tax is not required upon 
my disposition of a U.S. real property 
interest, I, [name of transferor], hereby 
certify the following: 

1. I am not a nonresident alien for 
purposes of U.S. income taxation; 

2. My U.S. taxpayer identifying 
number (Social Security number) is 

; and 
3. My home address is 


I understand that this certification 
may be disclosed to the Internal 
Revenue Service by the transferee and 
that any false statement I have made 
here could be punished by fine, 
imprisonment, or both. 

Under penalties of perjury I declare 
that I have examined this certification 
and to the best of my knowledge and 
belief it is true, correct, and complete. 


{Signature and Date}" 
(B) Entity transferor. “Section 1445 of 
the Internal Revenue Code provides that 


a transferee of a U.S. real property 
interest must withhold tax if the 
transferor is a foreign person. To inform 
the transferee that withholding of tax is 
not required upon the disposition of a 
U.S. real property interest by [name of 
transferor], the undersigned hereby 
certifies the following on behalf of 
[name of transferor]: 

1. [Name of transferor] is not a foreign 
corporation, foreign partnership, foreign 
trust, or foreign estate (as those terms 
are defined in the Internal Revenue 
Code and Income Tax Regulations); 

2. [Name of transferor}'s U.S. 
employer identification number is 

, and 

3. [Name of transferor]'s office 

address is 


[Name of transferor] understands that 
this certification may be disclosed to the 
Internal Revenue Service by transferee 
and that any false statement contained 
herein could be punished by fine, 
imprisonment, or both. 

Under penaities of perjury I declare 
that I have examined this certification 
and to the best of my knowledge and 
belief it is true, correct and complete, 
and I further declare that I have 
authority to sign this document on 
behalf of [name of transferor]. 


(Signature and date] 
[Title r 

(3) Transferee must retain 
certification. If a transferee obtains a 
transferor’s certification pursuant to the 
rules of this paragraph (b), then the 
transferee must retain that certification 
until the end of the fifth taxable year 
following the taxable year in which the 
transfer takes place. The transferee 
must retain the certification, and make it 
available to the Internal Revenue 
Service when requested, in accordance 
with the requirements of section 6001 
and regulations thereunder. 

(4) Reliance upon certification not 
permitted—{i) In general. A transferee 
may not rely upon a transferor’s 
certification pursuant to this paragraph 
(b) under the circumstances set forth in 
either subdivision (ii) or (iii) of this 
paragraph (b)(4). In either of those 
circumstances, a transferee’s 
withholding obligation shall apply as if 
a certification had never been obtained, 
and the transferee is fully liable 
pursuant to section 1445 and § 1.1445- 
1T(e) for any failure to withhold. 

(ii) Failure to attach IRS 
acknowledgment of election. A 
transferee that knows that the transferor 
is a foreign corporation may not rely 
upon a certification of non-foreign status 
provided by the corporation on the basis 
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of election under section 897(i), unless 
there is attached to the certification a 
copy of the acknowledgment by the 
Internal Revenue Service of the ~ 
corporation's election, as required by 
paragraph (b)(2)(ii) of this section. 

(iii) Knowledge of falsity. A transferee 
is not entitled to rely upon a transferor’s 
certification if prior to or at the time of 
the transfer the transferee either— 

(A) Has actual knowledge that the 
transferor’s certification is false; or 

(B) Receives a notice that the . 
certification is false from a transferor’s 
or transferee’s agent, pursuant to 
§ 1.1445—4T. 

(iv) Belated notice of false 
certification. If after the date of the 
transfer a transferee receives a notice 
that a certification is false, then that 
transferee is entitled to rely upon the 
certification only with respect to 
consideration that was paid prior to 
receipt of the notice. Such a transferee is 
required to withhold a full 10 percent of 
the amount realized from the 
consideration that remains to be paid, if 
possible. Thus, if 10 percent or more of 
the amount realized remains to be paid, 
then the transferee is required to 
withhold and pay over the full 10 
percent. The transferee must do so by 
withholding and paying over the entire 
amount of each successive payment of 
consideration, until the full 10 percent of 
the amount realized has been withheld 
and paid over. Amounts so withheld 
must be reported and paid over by the 
10th day following the date on which 
each such payment of consideration is 
made. A transferee that is subject to the 
rules of this paragraph (b)(4)(iv) may not 
obtain a withholding certificate 
pursuant to § 1.1445-3T, but must 
instead withhold and pay over the 
amounts required by this paragraph. 

(c) Transferred property not a U.S. 
real property interest—(1) In general. 
No withholding is required under section 
1445 if the transferee acquires only 
property that is not a U.S. real property 
interest. As defined in section 897(c) and 
§ 1.897-1(c), a U.S. real property interest 
includes certain interests in U.S. 
corporations, as well as direct interests 
in real property and certain associated 
personal property. This paragraph (c) 
provides rules pursuant to which a 
person acquiring an interest in a U.S. 
corporation may determine that 
withholding is not required because that 
interest is not a U.S. real property 
interest. To determine whether an 
interest in tangible property constitutes 
a U.S. real property interest the 
acquisition of which would be subject to 
withholding, see § 1.8971 (b) and (c). 

(2) Interests in publicly traded 
entities. No withholding is required 


_ under section 1445(a) upon the 


acquisition of an interest in a domestic 
corporation if any class of stock of the 
corporation is regularly traded on an 
established securities market. Similarly, 
no withholding is required under section 
1445(a) upon the acquisition of an 
interest in a publicly traded partnership 
or trust. However, the rule of this 
paragraph (c)(2) shall not apply to the 
acquisition, from a single transferor (or 
related transferors) in a single 
transaction (or related transactions), of 
an interest described in § 1.897- 
1(c)(2)(iii)(B) (relating to substantial 
amounts of non-publicly traded interests 
in publicly traded corporations) or to 
similar interests in publicly traded 
partnerships or trusts. The person 
making an acquisition described in the 
preceding sentence must otherwise 
determine whether withholding is 
required, pursuant to section 1445 and 
the regulations thereunder. Transactions 
shall be deemed to be related if they are 
undertaken within 90 days of one 
another or if it can otherwise be shown 
that they were undertaken in pursuance 
of a prearranged plan. 

(3) Transferee receives statement that 
interest in corporation is not a U.S. real 
property interest—{i) In general. No 
withholding is required under section 
1445(a) upon the acquisition of an 
interest in a domestic corporation, if the 
transferor provides the transferee with a 
copy of a statement, issued by the 
corporation pursuant to § 1.897-2(h), 
certifying that the interest is not a U.S. 
real property interest. In general, a 
corporation may issue such a statement 
only if the corporation was not a U.S. 
real property holding corporation at any 
time during the previous five years (or 
the period in which the interest was 
held by its present holder, if shorter). (A 
corporation may not provide such a 
statement based on its determination 
that the interest in question is an 
interest solely as a creditor.) See 
§ 1.897-2 (f) and (h). The corporation 
may provide such a statement directly to 
the transferee at the transferor’s request. 
The transferor must request such a 
statement prior to the transfer, and 
shall, to the extent possible, specify the 
anticipated date of the transfer. (Note 
that pursuant to § 1.897-2(h)(1){iv) the 
corporation is permitted 30 days to 
respond to the request.) A corporation's 
statement may be relied upon for 
purposes of this paragraph (c)(3) only if 
the statement is dated not more than 30 
days prior to the date of the transfer. A 
transferee may also rely upon a 
corporation's statement that is 
voluntarily provided by the corporation 
in response to a request from the 
transferee, if that statement otherwise 
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complies with the requirements of this 
paragraph (c)(3) and § 1.897-2(h). 

(ii) Reliance on statement not 
permitted. A transferee is not entitled to 
rely upon a statement that a corporation 
is not a U.S. real property holding 
corporation if, prior to or at the time of 
the transfer, the transferee either— 

(A) Has actual knowledge that the 
statement is false, or 

(B) Receives a notice that the 
statement is false from a transferor’s or 
transferee’s agent, pursuant to § 1.1445- 
4T. 


Such a transferee’s withholding 
obligations shall apply as if a statement 
had never been given, and such a 
transferee may be held fully liable 
pursuant to § 1.1445-1T(e) for any 
failure to withhold. 

(d) Exceptions to requirement of 
withholding—{1) Purchase of residence 
for $300,000 or less. No withholding is 
required under section 1445(a) if an 
individual transferee acquires a U.S. 
real property interest for use as a 
residence and the amount realized on 
the transaction is $300,000 or less. For 
purposes of this section, a U.S. real 
property interest is acquired for use as a 
residence if on the date of the transfer 
the transferee has definite plans to 
reside at the property for at least 50 
percent of the number of days that the 
property is in use, during each of the 
first two 12-month periods following the 
date of the transfer. A transferee shall 
be considered to reside at a property on 
any day on which a member of the 
transferee’s family, as defined in section 
267(c)(4), resides at the property. No 
form or other document need be filed 
with the Internal Revenue Service to 
establish a transferee’s entitlement to 
rely upon the exception provided by this 
paragraph (d)(1). A transferee who fails 
to withhold in reliance upon this 
exception, but who does not in fact 
reside at the property for the minimum 
number of days set forth above, shall be 
liable for the failure to withhold (if the 
transferor was a foreign person and did 
not pay the full U.S. tax due on any gain 
recognized upon the transfer). However, 
if the transferee establishes that the 
failure to reside the minimum number of 
days was caused by a change in 
circumstances that could not reasonably 
have been anticipated at the time of the 
transfer, then the transferee shall not be 
liable for the failure to withhold. 

(2) Coordination with nonrecognition 
provisions—(i) In general. A transferee 
shall not be required to withhold under 
section 1445(a) with respect to the 
transfer of a U.S. real property interest 
if— 
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(A) The transferor notifies the 
transferee, in the manner described in 
paragraph (d)(2)(iii) of this section, that 
by reason of the operation of a 
nonrecognition provision of the Internal 
Revenue Code or the provisions of any 
United States treaty the transferor is not 
required to recognize any gain or loss 
with respect to the transfer; and 

(B} By the 10th day after the date of 
the transfer the transferee provides a 
copy of the transferor’s notice to the 
Director, Foreign Operations District, 
1325 K St. NW, Washington, DC 20225, 
together with a cover letter setting forth 
the name, identifying number (if any), 
and home address (in the case of an 
individual) or office address (in the case 
of an entity) of the transferee providing 
the notice to the Service. 

The rule of this paragraph (c)(2)(i) is 
subject to the exceptions set forth in 
paragraph (c)(2)(ii). For purposes of this 
paragraph (c)(2) a nonrecognition 
provision is any provision of the Internal 
Revenue Code for not recognizing gain 
or loss. 

(ii) Exceptions. A transferee may not 
rely upon the rule of paragraph (c)(2)(i) 
of this section, and must therefore 
withhold under section 1445(a) with 
respect to the transfer of a U.S. real 
property interest, if either: 

(A) The transferee and transferor are 
related persons within the meaning of 
§ 1.897-1(i); 

(B) The transferor qualifies for 
nonrecognition treatment with respect to 
part, but not all, of the gain realized by 
the transferor upon the transfer; or 

(C) The transferee knows or has 
reason to know that the transferor is not 
entitled to the nonrecognition treatment 
claimed by the transferor. 

In any of the above circumstances the 
transferee or transferor may request a 
withholding certificate from the Internal 
Revenue Service pursuant to the rules of 
§ 1.1445-3T. 

(iii) Notice of nonrecognition 
treatment. No particular form is required 
for a transferor’s notice to a transferee 
that it is not required to recognize gain 
cr loss with respect to a transfer. The 
notice must be verified as true and 
signed under penalties of perjury, by a 
responsible officer in the case of a 
corporation, by a general partner in the 
case of a partnership, and by a trustee 
or equivalent fiduciary in the case of a 
trust or estate. The following 
information must be set forth in 
paragraphs labelled to correspond with 
the letter set forth below: 

(A) A statement that the document 
submitted constitutes a notice of a 
nonrecognition transfer pursuant to the 
requirements of § 1.1445-2T(d)(2); 


(B) The name, identifying number (if 
any), and home address (in the case of 
an individual) or office address (in the 
case of an entity) of the transferor 
submitting the notice; 

(C) A statement that the transferor is 
not required to recognize any gain or 
loss with respect to the transfer; 

(D) A brief description of the transfer; 
and 

(E) A brief summary of the law and 
facts supporting the claim that 
recognition of gain or loss is not 
required with respect to the transfer. 

(iv) Transitional rule. Solely for 
purposes of the exemption from 
withholding provided by this paragraph 
(d)(2), prior to the effective date of a 
Treasury decision under section 897 (d) 
and (e) the applicability of a 
nonrecognition provision shall be 
determined without regard to the effect 
of section 897 (d) or (e) upon a particular 
transaction. Until such a Treasury 
decision becomes effective, a transferor 
to whom the exceptions of paragraph 
(d)(2}(ii) of this section do not apply may 
therefore provide the notice described in 
paragraph (d)(2)(iii) if he would qualify 
for nonrecognition treatment with 
respect to the transfer without regard to 
the effect of section 897 (d) or (e). 

(3) Special procedural rules 
applicable to foreclosures—{i) Amount 
to be withheld. A transferee that 
acquires a U.S. real property interest 
pursuant to a repossession of or 
foreclosure on such property under a 
mortgage, security agreement, deed of 
trust, or other instrument securing a debt 
shall be required to withhold tax under 
section 1445(a) at the time of the 
repossession or foreclosure. However, if 
such transferee complies with the 
requirements of this paragraph (d)(3), 
then the amount required to be withheld 
shall equal the lesser of— 

(A) 10 percent of the amount realized 
by the debtor/transferor upon the 
transfer; or 

(B) The excess of the amount realized 
by the debtor/transferor (if any) over 
the debts secured by the property at the 
time of the foreclosure. 

Amounts so withheld shall be reported 
and paid over as provided in § 1.1445- 
1T(d). The special procedural rules of 
this paragraph (d)(3) shall not apply to 
transfers pursuant to the issuance of a 
deed in lieu of foreclosure. A 
withholding certificate may be sought 
under the rules of § 1.1445-3T with 
respect to such transfers. 

(ii) Notice to be given to Internal 
Revenue Service. A transferee that in 
reliance upon the rules of this paragraph 
(d}(3) fails to withhold or withholds a 
reduced amount with respect to the 
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acquisition of a U.S. real property 
interest from a foreign person pursuant 
to a repossession or foreclosure must, by 
the 10th day after such acquisition, 
provide a notice thereof to the Director 
of the Foreign Operations District, 1325 
K St. NW., Washington, D.C. 20225. 
(Filing such a notice shall not relieve a 
creditor or any obligation it may have to 
file a notice pursuant to section 6050) 
and regulations thereunder). No 
particular form is necessary for the 
notice of repossession of foreclosure, 
but the following information must be 
set forth in paragraphs labelled to 
correspond with the letters set forth 
below: 

(A) A statement that the document 
submitted constitutes a notice of 
repossession or foreclosure pursuant to 
§ 1.1445-2T(d)(3); 

(B) The name, identifying number (if 
any), and home address (in the case of 
an individual) or office address (in the 
case of an entity) of the person that 
acquired the property in the 
repossession or foreclosure; 

(C) The name, identifying number (if 
any), and home address (in the case of 
an individual) or office address (in the 
case of an entity) of the debtor/ 
transferor from which the property was 
acquired; 

(D) The date of the repossession or 
foreclosure; 

(E) The amount of the debt secured by 
the transferred property; and 

(F) The most recent assessed value of 
the transferred property for local real 
property tax purposes, or other estimate 
of the fair market value of the 
transferred property. 

(iii) Requirements not applicable. A 
transferee is not required to withhold 
tax or provide notice pursuant to the 
rules of this paragraph (d)(3) if no 
substantive withholding liability applies 
to the transfer of the property for the 
debtor/ transferor. For example, if the 
debtor/transferor provides the 
transferee with a certification of non- 
foreign status pursuant to paragraph (b) 
of this section, then no substantive 
withholding liability would exist with 
respect to the acquisition of the property 
from the debtor transferor. In such a 
case, no withholding of tax or notice to 
the IRS is required of the transferee with 
respect to the repossession of 
foreclosure. 

(iv) Anti-abuse rule. If a U.S. reai 
property interest is transferred in 
repossession or foreclosure for a 
principal purpose of avoiding the 
requirements of section 1445(a), then the 
provisions of this paragraph (d)(3) shall 
not apply to the transfer and the creditor 
shall be fully liable for any failure to 












withhold with respect to the transfer. A 
principal purpose of avoiding section 
1445(a) shall be presumed if— 

(A) The creditor's security interest in 
the property did not raise in connection 
with the debtor/transferor’s acquisition, 
improvement, or maintenance of the 
property; and 

(B) The total amount of all debts 
secured by the property exceeds 90 
percent of the fair market value of the 
property. 

However, the presumption created by 
the previous sentence may be rebutted 
by evidence establishing that the 
avoidance of section 1445(a) was not a 
principal purpose of the transaction. 

(4) Installment payments. A transferee 
of a U.S. real property interest is not 
required to withhold under section 1145 
when making installment payments on 
an obligation arising out of a disposition 
that takes place before January 1, 1985. 
With respect to dispositions that take 
place after December 31, 1984, the 
transferee shall be required to satisfy its 
entire withholding obligation out of the 
initial installment payment. Thereafter, 
no withholding is required upon further 
installment payments on an obligation 
arising out of the transfer. A transferee 
that is unable to satisfy its entire 
withholding obligation out of the first 
installment payment may request a 
withholding certificate pursuant to 
§ 1.1445-3T. 

(5) Acquisitions by governmental 
bodies. No withholding of tax is 
required under section 1445 with respect 
to any acquisition of property by the 
United States, a state or possession of 
the United States, a political subdivision 
thereof, or the District of Columbia. 

(6) Foreign government—({i) As 
transferor. Pursuant to section 892 and 
regulations thereunder, foreign 
governments and international 
organizations (as defined in § 1.892-1(b) 
and section 7701(a)(18), respectively) are 
subject to U.S. tax only with respect to 
income arising from commercial 
activities. Therefore, a foreign 
government or international 
organization that disposes of a U.S. real 
property interest not held for use in a 
commercial activity may present a 
notice of nonrecognition treatment 
pursuant to paragraph (d)(2) of this 
section, and thereby avoid withholding 
by the transferee of the property. 


A foreign government that disposes of a 
U.S. real property interest or the 
transferee of the property may obtain a 
withholding certificate from the Internal 
Revenue Service that confirms the 
applicability of section 892, but neither 
is required to do so. Rules concerning 





the issuance of withholding certificates. 
are provided in § 1.1445-3T. 

(ii) As transferee. A foreign 
government or international 
organization that acquires a U.S. real 
property interest is fully subject to the 
requirements of section 1445 and the 
regulations thereunder. Therefore, such 
an entity is required to withold tax upon 
the acquisition of a U.S. real property 
interest from a foreign person. 

(7) Withholding certificate obtained 
by transferee or transferor. No 
withholding is required under section 
1445(a) if the transferee is provided with 
a withholding certificate that so 
specifies. Either the transferor or the 
transferee may seek a withholding 
certificate from the Internal Revenue 
Service, pursuant to the provisions of 
§ 1.1145-3T. 


§ 1.1445-3T Adjustments to amount 
required to be withheld pursuant to 
withholding certificate (temporary). 
(a) Jn general. Withholding under 
section 1445(a) may be reduced or 
eliminated pursuant to a withholding 
certificate issued by the Internal - 
Revenue Service in accordance with the 
rules of this section. A withholding 
certificate may be issued by the Service 
in cases where reduced withholding is 
appropriate (see paragraph (c) of this 
section), where the transferor is exempt 
from U.S. tax (see paragraph (d) of this 
section), or where an agreement for the 
payment of tax is entered into with the 
Service (see paragraph (e) of this 
section). A withholding certificate that is 
obtained prior to a transfer notifies the 
transferee that no withholding is 
required, or that reduced withholding is 
required. A withholding certificate that 
is obtained after a transfer has been 
made may authorize a normal refund or 
an early refund pursuant to paragraph 
(f) of this section. Either a transferee or 
a transferor may apply for a withholding 
certificate. The Internal Revenue Service 
will act upon an application not later 
than the 90th day after is receipt. 
However, in the case of an application 
for a certificate based on non- 
conforming security under paragraph 
(e)(3)(v) of this section, and in unusually 
complicated cases, the Service may be 
unable to provide a final withholding 
certificate by the 90th day. In such a 
case the Service will notify the 
applicant, by the 45th day after receipt 
of the application, that additional 
processing time will be necessary. The 
Service's notice may request additional 
information or explanation concerning 
particular aspects of the application, 
and will provide a target date for final 
action (contingent upon the applicant's 
timely submission of any requested 
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information). A withholding certificate 
issued pursuant to.the provisions of this 
section serves to fulfill the requirements 
of section 1445(b)(4) concerning 
qualifying statements, section 1445(c)(1) 
concerning the transferor’s maximum 
tax liability, or section 1445({c)(2) 
concerning the Secretary's authority to 
prescribe reduced withholding. 

(b) Applications for withholding 
certificates—(1) In general. An 
application for a withholding certificate 
must be submitted to the Director, 
Foreign Operations District; 1325 K St. 
NW.; Washington, DC 20225. An 
application for a withholding certificate 
must be signed by a responsible officer 
in the case of a corporation, by a general 
partner in the case of a partnership, by a 
trustee, executor, or equivalent fiduciary 
in the case of a trust or estate, and in the 
case of an individual by the individual 
himself or by a duly authorized agent. 
The person signing the application must 
verify under penalties of perjury that all 
representations made in connection with 
the application are true, correct, and 
complete to his knowledge and belief. 
No particular form is required for an 
application, but the application must set 
forth the information described in 


- paragraphs (b) (2), (3), and (4) of this 


section. 

(2) Parties to the transaction. The 
application must set forth the name, 
address, and identifying number (if any) 
of the person submitting the application 
(specifying whether that person is the 
transferee or transferor), and the name, 
address, and identifying number (if any) 
of other parties to the transaction. 

(3) Real property interest to be 
transferred. The application must set 
forth information concerning the U.S. 
real property interest with respect to 
which the withholding certificate is 
sought, including the type of interest, the 
contract price, and, in the case of an 
interest in real property, its location and 
general description, or in the case of an 
interest in a U.S. real property holding 
corporation, the class or type ard 
amount of the interest. 

(4) Basis for certificate—{i) Reduced 
withholding. If a withholding certificaie 
is sought on the basis of a claim that 
reduced withholding is appropriate, the 
application must include: 

(A) A calculation of the maximum tax 
that may be imposed on the disposition 
in accordance with paragraph (c)(2) of 
this section, together with a copy of the 
relevant contract and depreciation 
schedules (or other evidence that 
confirms the contract price and adjusted 
basis of the property) and together with 
evidence that supports any claimed 
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adjustment to the maximum tax on the 
disposition; 

(B) A calculation of the transferor’s 
unsatisfied withholding liability, or 
evidence supporting the claim that no 
such liability exists, in accordance with 
paragraph (c)(3) of this section; and 

(C) In the case of a request for a 
special reduction of withholding 
pursuant to paragraph (c)(4) of this 
section, a statement of law and facts in 
support of the request. 

(ii) Exemption. If a withholding 
certificate is sought on the basis of the 
transferor’s exemption from U.S. tax, the 
application must set forth a brief 
statement of the law and facts that 
support the claimed exemption. In this 
regard, see paragraph (d) of this section. 

(iii) Agreement. If a withholding 
certificate is sought on the basis of an 
agreement for the payment of tax, the 
application must include a signed copy 
of the agreement proposed by the 
applicant and a copy of the security 
instrument (if any) proposed by the 
applicant. In this regard, see paragraph 
(e) of this section. 

(c) Adjustment of amount required to 
be withheld—(1) In general. The Internal 
Revenue Service may issue a 
withholding certificate that excuses 
withholding or that permits the 
transferee to withhold an adjusted 
amount reflecting the transferor’s 
maximum tax liability. The transferor’s 
maximum tax liability is the sum of— 

(i) The maximum amount which could 
be imposed as tax under section 871 or 
882 upon the transferor’s disposition of 
the subject real property interest, as 
determined under paragraph (c)(2) of 
this section, and 

(ii) The transferor’s unsatisfied 
withholding liability with respect to the 
subject real property interest, as 
determined under paragraph (c)(3) of 
this section. 


In addition, the Internal Revenue 
Service may issue a withholding 
certificate that permits the transferee to 
withhold a reduced amount if the 
Service determines pursuant to 
paragraph (c)(4) of this section that 
reduced withholding will not jeopardize 
the collection of tax. 

(2) Maximum tax imposed on 
disposition. The first element of the 
transferor’s maximum tax liability is the 
maximum amount which the transferor 
could be required to pay as tax upon the 
disposition of the subject real property 
interest. In the case of an individual 
transferor that amount will generally be 
the contract price of the property minus 
its adjusted basis, multiplied by the 
maximum individual income tax rate 
applicable to long term capital gain, 


currently 20 percent. In the case of a 
corporate transferor, that amount will 
generally be the contract price of the 
property minus its adjusted basis, 
multiplied by the maximum corporate 
income tax rate applicable to long term 
capital gain, currently 28 percent. 
However, that amount must be adjusted 
to take into account the following: 

(i) Any reduction of tax to which the 
transferor is entitled under the 
provisions of a U.S. income tax treaty; 

(ii) The effect of any nonrecognition 
provision that is applicable to the 
transaction; _ 

(iii) Any losses realized and 
recognized upon the previous 
disposition of U.S. real property 
interests during the taxable year; 

(iv) Any amount that is required to be 
treated as ordinary income; and 

(v) Any other factor that may increase 
or reduce the tax upon the disposition. 

(3) Transferor’s unsatisfied 
withholding liability—(i) In general. The 
second element of the transferor’s 
maximum tax liability is the transferor’s 
unsatisfied withholding liability. That 
liability is the amount of any tax that 
the transferor was required to but did 
not withhold and pay over under section 
1445 upon the acquisition of the subject 
U.S. real property interest or a 
predecessor interest. The transferor's 
unsatisfied withholding liability is 
included in the calculation of maximum 
tax liability so that such prior 
withholding liability can be satisfied by 
the transferee’s withholding upon the 
current transfer. Alternatively, the 
transferor’s unsatisfied withholding 
liability may be disregarded for 
purposes of calculating the maximum, 
tax liability, if either— 

(A) Such prior withholding liability is 
fully satisfied by a payment that is made 
with the application submitted pursuant 
to this section; or 

(B) An agreement is entered into for 
the payment of that liability pursuant to 
the rules of paragraph (e) of this section. 


Because section 1445 only requires 
withholding after December 31, 1984, no 
transferor’s unsatisfied withholding 
liability can exist unless the transferor 
acquired the subject or predecessor real 
property interest after that date. For 
purposes of this paragraph (c), a 
predecessor interest is one that was 
exchanged for the subject U.S. real 
property interest in a transaction in 
which the transferor was not required to 
recognize the full amount of the gain or 
loss realized upon the transfer. 

(ii) Evidence that no unsatisfied 
withholding liability exists. For 
purposes of paragraph (b)(4)(i)(B) of this 
section (concerning information that 
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must be submitted with an application 
for a withholding certificate), evidence 
that the transferor has no unsatisfied 
withholding liability includes any one of 
the following documents: 

(A) Evidence that the transferor 
acquired the subject or predecessor real 
property interest prior to January 1, 
1985; 

(B) A copy of the Form 8288 that was 
filed by the transferor, and proof of 
payment of the amount shown due 
thereon, with respect to the transferor’s 
acquisition of the subject or predecessor 
real property interest; 

(C) A copy of a withholding certificate 
with respect to the transferor’s 
acquisition of the subject or predecessor 
real property interest, plus a copy of 
Form 8288 and proof of payment with 
respect to any withholding required 
under that certificate; 

(D) A copy of the non-foreign 
certification furnished by the person 
from whom the subject or predecessor 
U.S. real property interest was acquired, 
executed at the time of that acquisition; 

(E) Evidence that the transferor 
purchased the subject or predecessor 
real property for $300,000 or less, and a 
statement, signed by the transferor 
under penalties of perjury, that the 
transferor purchased the property for 
use as a residence within the meaning of 
§ 1.1445-2T(d)(1); 

(F) Evidence that the person from 
whom the transferor acquired the 
subject or predecessor U.S. real property 
interest fully paid any tax imposed on 
that transaction pursuant to section 897, 

(G) A copy of a notice of 
nonrecognition treatment provided to 
the transferor pursuant to § 1.1445- 
2T(d)(2) by the person from whom the 
transferor acquired the subject or 
predecessor U.S. real property interest; 
and 

(H) A statement, signed by the 
transferor under penalties of perjury. 
setting forth the facts and circumstances 
that supported the transferor's 
conclusion that no withholding was 
required under section 1445(a) with 
respect to the transferor’s acquisition of 
the subject or predecessor real property 
interest. 

(4) Special reduction of amount 
required to be withheld. The Interna! 
Revenue Service may, in its discretion, 
issue a withholding certificate that 
permits the transferee to withhold a 
reduced amount based upon a 
determination that reduced withholding 
will not jeopardize the collection of tax. 
A transferor that requests a withholding 
certificate pursuant to this paragraph 
(c)(4) is required pursuant to paragraph 
(b)(4)(i)(C) of this section to submit a 
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w and facts in support of 
the request ‘hat statement must 
explain why the transferor is unable to 
enter into an agreement for the payment 
of tax pursuant to paragraph (e) of this 
section. 

(d) Transferor’s exemption from U.S. 
tax—(1) In general. The Internal 
Revenue Service will issue a 
withholding certificate that excuses all 
withholding by a transferee if it is 
established that: 

(i) The transferor’s gain from the 
disposition of the subject U.S. real 
property interest will be exempt from 
U.S. tax, and 

(ii) The transferor has no unsatisfied 
withholding liability. 

For the available exemptions, see 
paragraph (d)(2) of this section: The 
transferor’s unsatisfied withholding 
liability shall be determined in 
accordance with the provisions of 
paragraph (c)(3) of this section. A 
transferor that is entitled to a reduction 
of (rather than an exemption from) U.S. 
tax may obtain a withholding certificate 
to that effect pursuant to the provisions 
of paragraph (c) of this section. 

(2) Available exemptions. A 
- transferor’s gain from the disposition of 
a U.S. real property interest may be 
exempt from U.S. tax because either: 

(i) The transferor is an integral part or 
controlled entity of a foreign 
government and the disposition of the 
subject property is not a commercial 
activity, as determined pursuant to 
section 892 and the regulations 
thereunder; or 

(ii) The transferor is entitled to the 
benefits of an income tax treaty that 
provides for such an exemption (subject 
to the limitations imposed by section 
1125(c) of Pub. L. 96-499, which, in 
general, overrides such benefits as of 
January 1, 1985). 

(e) Agreement for the payment of 
tax—(1). In general. The Internal - 
Revenue Service will issue a 
withholding certificate that excuses 
withholding or that permits a transferee 
to withhold a reduced amourt, if either 
the transferee or the transferor enters 
into an agreement for the payment of 
tax pursuant to the provisions of this 
paragraph (e). An agreement for the 
payment of tax is a contract between 
the Service and any other person that 
consists of two necessary elements. 
Those elements are— 

(i) A contract between the Service and 
the other person, setting forth in detail 
the rights and obligations of each; and 

(ii) A security instrument or other 
form of security acceptable to the 
Director, Foreign Operations District. 

(2) Contents of agreement—{i) In 
general. An agreement for the payment 


statement 


of tax must cover an amount described 
in subdivision (ii) or (iii) of this 
paragraph (e)(2). The agreement may 
either provide adequate security for the 
payment of the chosen amount in 
accordance with paragraph (e)(3) of this 
section, or provide for the payment of 
that amount through a combination of 
security and withholding of tax by the 
transferee. 

(ii) Tax that would otherwise be 
withheld. An agreement for the payment 
of tax may cover the amount of tax that 
would otherwise be required to be 
withheld pursuant to section 1445(a). In 
addition to the amount computed 
pursuant to section 1445(a), the 
agreement must provide for the payment 
of interest upon that amount, at the rate 
established under section 6621, with 
respect to the period between the date 
on which the agreement is entered into 
and the date on which the transferor'’s 
payment of tax with respect to the 
disposition will be due. 

(iii) Maximum tax liability. An 
agreement for the payment of tax may 
cover the transferor’s maximum tax 
liability, determined in accordance with 
paragraph (c) of this section. The 
agreement must also provide for the 
payment of an additional amount equal 
to 25 percent of the amount determined 
under paragraph (c) of this section. This 
additional amount secures the interest 
and penalties that would accrue 
between the date of a failure to file a 
return and pay tax with respect to the 
disposition, and the date on which the 
Service collects upon that liability 
pursuant to the agreement. 

(3) Major types of security—(i) In 
general. The following are the major 
types of security acceptable to the 
Service. Further details with respect to 
the terms and conditions of each type 
may be specified by Revenue Procedure. 

(ii) Bond with surety or guarantor. The 
Service may accept as security with 
respect to a transferor’s tax liability a 
bond that is executed with a 
satisfactory surety or guarantor. Only 
the following persons may act as surety 
or guarantor for this purpose: 

(A) A surety company holding a 
certificate of authority from the 
Secretary as an acceptable surety on 
Federal bonds, as listed in Treasury 
Department Circular No. 570, published 
annually in the Federal Register on the 
first working day of July; 

(B) A person that is engaged within or 
without the United States in the conduct 
of a banking, financing, or similar 
business under the principles of § 1.864- 
4(c)(5), and that is subject to U.S. or 
foreign local or national regulation of 
such business, if that person is 
otherwise acceptable to the Service; and 


(C) A person that is engaged within or 
without the United States in the conduct 
of an insurance business that is subject 
to U.S. cr foreign local or national 
regulation, if that person is otherwise 
acceptable to the Service. 

(iii) Bond with collateral. The Service 
may accept as security with respect to a 
transferor’s tax liability a bond that is 
secured by acceptable collateral. All 
collateral must be deposited with a 
responsible financial institution acting 
as escrow agent, or, in the Service's 
discretion, with the Service. Only the 
following types of collateral are 
acceptable: 

(A) Bonds, notes, or other public debt 
obligations of the United States, in 
accordance with the rules of 31 CFR Part 
225; and 

(B) A certified, cashier's, or treasurer's 
check, drawn on an entity acceptable to 
the Service that is engaged within or 
without the United States in the conduct 
of a banking, financing, or similar 
business under the principles of § 1.864- 
4(c)(5) and that is subject to U.S. or 
foreign local or national regulation of 
such business. 

(iv) Letter of credit. The Service may 
accept as security with respect to a 
transferor’s tax liability an irrevocable 
letter of credit. The Service may accept 
a letter of credit issued by an entity 
acceptable to the Service that is 
engaged within or without the United 
States in the conduct of a banking, 
financing, or similar business under the 
principles of § 1.864—4(c)(5) and that is 
subject to U.S. or foreign local or 
national regulation of such business. 
However, the Director will accept a 
letter of credit from an entity that is not 
engaged in trade or business in the 
United States only if such letter may be 
drawn on an advising bank within the 
United States. 

(v) Guarantees and other non- 
conforming security—{A) Guarantee. 
The Service may in its discretion accept 
as security with respect to a transferor’s 
tax liability the applicant's guarantee 
that it will pay such liability. The 
Service will in general accept such a 
guarantee only from a corporation, 
foreign or domestic, any class of stock of 
which is regularly traded on an 
established securities market on the 
date of the transfer. 

(B) Other forms of security. The 
Service may in unusual circumstances 
and at its discretion accept any form of 
security that it finds to be adequate. An 
application for a withholding certificate 
that proposes a form of security that 
does not conform with any of the 
preferred types set forth in paragraph 
(e)(3)(ii) through (iv) of this section or 
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any relevant Revenue Procedure must 
include: 

(1) A detailed statement of the facts 
and circumstances supporting the use of 
the proposed form of security, and 

(2) A memorandum of law concerning 
the validity and enforceability of the 
proposed form of security. 

(4) Terms of security instrument. Any 
security instrument that is furnished 
pursuant to this section must provide 
that— 

(i) The amount of each deposit of 
estimated tax that will be required with 
respect to the gain realized on the 
subject disposition may be collected by 
levy upon the security as of the date 
following the date on which each such 
deposit is due (unless such deposit is 
timely made); 

(ii) The entire amount of the liability 
may be collected by levy upon the 
security at any time during the nine 
months following the date on which the 
payment of tax with respect to the 
subject disposition is due, subject to 
release of the security upon the full 
payment of the tax and any interest and 
penalties due. If the transferor requests 
an extension of time to file a return with 
respect to the disposition, then the 
Director may require that the term of the 
security instrument be extended until 
the date that is three months after the 
filing deadline as extended. 

(f} Early refund of overwithheld 
amounts. If a transferor receives a 
withholding certificate pursuant to this 
section, and an amount greater than that 
specified in the certificate was withhold 
by the transferee, then pursuant to the 
rules of this paragraph (f) the transferor 
may apply for a refund (without interest) 
of the excess amount prior to the date 
on which the transferor’s tax return 
could otherwise be filed. {Any interest 
payable on refunds issued after the 
filing of a tax return shall be determined 
in accordance with the provisions of 
section 6611 and regulations 
thereunder.) An application for an early 
refund must be addressed to the 
Director, Foreign Operations District, 
1325 K St. NW., Washington, D.C. 20225. 
No particular form is required for the 
application, but the following 
information must be set forth in separate 
paragraphs numbered to correspond 
with the number given below: 

(1) Name, address, and identifying 
number {if any) of the transferor seeking 
the refund; 

(2) Amount required to be withheld 
pursuant to withholding certificate 
issued by Internal Revenue Service; 

(3) Amount withheld by transferee 
(attach a copy of Form 6288-A stamped 
by IRS pursuant to § 1.1445-1T{c)); 


(4) Amount to be refunded to 
transferor. An application for an early 
refund cannot be processed unless the 
required copy of Form 8288-A is 
attached to the application. If an 
application for a withholding certificate 
based upon the tranferor’s maximum tax 
liability is submitted after the transfer 
takes place, then that application may 
be combined with an application for an 
early refund. The Service will act upon a 
claim for refund within the time limits 
set forth in paragraph (a) of this section. 


§ 1.1445-4T Liability of agents 
(temporary). 

(a) Duty to provide notice of false 
certification or statement to transferee. 
A transferee's or transferor’s agent must 
provide notice to the transferee if 
either— 

(1) The transferee is furnished with a 
non-U.S. real property interest statement 
pursuant to § 1.1445-2T(c}(3} and the 
agent knows that the statement is false; 
or 

(2) The transferee is furnished with a 
non-foreign certification pursuant to 
§ 1.1445-2T(b}(2) and either (i) the agent 
knows that the certification is false, or 
(ii) the agent represents a transferor that 
is a foreign corporation. 

(b) Duty to provide notice of false 
certification or statement to entity or 
fiduciary. A transferee's or transferor's 
agent must provide notice to an entity or 
fiduciary that plans to carry out a 
transaction described in section 
1445(e)(1), (2), (3), or (4) if either— 

(1) The entity or fiduciary is furnished 
with a non-US. real property interest 
statement pursuant to § 1.1445- 
5T(b)(4){iii) and the agent knows that 
such statement is false; or 

(2) The entity or fiduciary is furnished 
with a non-foreign certification pursuant 
to § 1.1445-5T(b)(3)(ii) arid either (i) the 
agent knows that such certification is 
false, or (ii) the agent represents a 
foreign corporation that made such a 
certification. 

(c) Procedural requirements—{1) 
Notice to transferee, entity, or fiduciary. 
An agent who is required by this section 
to provide notice must do so in writing 
as soon as possible after learning of the 
false certification or statement, but not 
later than the date of the transfer (prior 
to the transferee’s payment of 
consideration). If an agent first learns of 
a false certification or statement after 
the date of the transfer, notice must be 
given by the third day following that 
discovery. The notice must state that the 
certification or statement is false and 
may not be relied upon. The notice must 
also explain the possible consequences 
to the recipient of a failure to withhold. 
The notice need not disclose the 
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information on which the agent's 
statement is based. The following is an 
example of an acceptable notice: “This 
is to notify you that you may be required 
to withhold tax in connection with 
{describe transaction]. You have been 
provided with a certification of non- 
foreign status for a non-U.S. real 
property interest statement] in 
connection with that transaction. I have 
learned that that document is false. 
Therefore, you may not rely upon it as a 
basis for failing to withhold under 
section 1445 of the Internal Revenue 
Code. Section 1445 provides that any 
person who acquires a U.S. real property 
interest from a foreign person must 
withhold a tax equal to 10 percent of the 
total purchase price. (The term “U.S. 
real property interest” includes real 
property, stock in U.S. corporations 
whose assets are primarily real 
property, and some personal property 
associated with realty.) Any person who 
is required to withhold but fails to do so 
can be held liable for the tax. Thus, if 
you do not withhold the 10 percent tax 
from the total that you pay on this 
transaction, you could be required to 
pay the tax yourself, if what you are 
acquiring is a U.S. real property interest 
and the transferor is a foreign person. 
Tax that is withheld must be promptly 
paid over to the IRS using Form 8288. 
For further information see sections 897 
and 1445 of the Internal Revenue Code 
and the related regulations.” 

(2) Notice to be filed with IRS. An 
agent who is required by paragraph (a) 
or (b) of this section to provide notice to 
a transferee, entity, or fiduciary must 
furnish a copy of that notice to the 
Internal Revenue Service by the date on 
which the notice is required to be given 
to the transferee, entity, or fiduciary. 
The copy of the notice must be delivered 
to the Director, Foreign Operations 
District, 1325 K St. NW., Washington, 
D.C. 20225, and must be accompanied by 
a cover letter stating that the copy is 
being filed pursuant to the requirements 
of this § 1.1445-4T(c)[2). 

(d) Effect on recipient. A transferee, 
entity, or fiduciary that receives a notice 
pursuant to this section prior to the date 
of the transfer from any agent of the 
transferor or transferee may not rely 
upon the subject certification or 
statement for purposes of excusing 
withholding pursuant to § 1.1445-2T or 
§ 1.1445-5T. Therefore, the recipient of a 
notice may be held liable for any failure 
to deduct and withhold tax under 
section 1445 as if such certification or 
statement had never been given. For 
special rules concerning the effect of the 
receipt of a notice after the date of the 
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transfer, see §§ 1.1445-2T(b)(4)(iv) and 
1.1445-5T(c), (d) and (e). 

(e) Failure to provide notice. Any 
agent who is required to provide notice 
but who fails to do so in the manner 
required by paragraph (a) or (b) of this 
section shall be held liable for the tax 
that the recipient of the notice would 
have been required to withhold under 
section 1445 if such notice had been 
given. However, an agent's liability 
under this paragraph (e) is limited to the 
amount of compensation that that agent 
derives from the transaction. In 
addition, an agent who assists in the 
preparation of, or fails to disclose 
knowledge of, a false certification or 
statement may be liable for civil or 
criminal penalties. 

(f) Definition of transferor’s or 
transferee’s agent—({1) In general. For 
purposes of this section, the terms 
“transferor’s agent” and “transferee's 
agent” mean any person who represents 
the transferor or transferee 
(respectively)— 

(i) In any negotiation with another 
person (or another person's agent) 
relating to the transaction; or 

(ii) In settling the transaction. 

(2) Transactions subject to section 
1445(e). In the case of transactions 
subject to section 1445(e), the following 
definitions apply. 

(i) The term “transferor’s agent” 
means any person that represents or 
advises an entity or fiduciary with 
respect to the planning, arrangement, or 
consummation by the entity of a 
transaction described in section 
1445(e)(1), (2), (3), or (4). 

(ii) The term “transferee’s agent” 
means any person that represents or 
advises the holder of an interest in an 
entity with respect to the planning, 
arrangement or consummation by the 
entity of a transaction described in 
section 1445(e)(1), (2), (3), or (4). 

(3) Exclusion of settlement officers 
and clerical personnel. For purposes of 
this section, a person shall not be 
treated as a transferor’s agent or 
transferee’s agent with respect to any 
transaction solely because such person 
performs one or more of the following 
activities: 

(i) The receipt and disbursement of 
any portion of the consideration for the 
transaction; 

(ii) The recording of any document in 
connection with the transaction; or 

(iii) Typing, copying, and other clerical 
tasks. 


§ 1.1445-5T Special rules concerning 

distributions and other transactions by 
corporations, partnerships, trusts, and 
estates (temporary). 

(a) Purpose and scope. This section 
provides special rules concerning the 
withholding that is required under 
section 1445(e) upon distributions and 
other transactions involving domestic or 
foreign corporations, partnerships, 
trusts, and estates. Paragraph (b) of this 
section provides rules that apply 
generally to the various withholding 
requirements set forth in this section. 
Under section 1445(e)(1) and paragraph 
(c) of this section, a domestic 
partnership or the fiduciary of a 
domestic trust or estate is required to 
withhold tax upon the entity’s 
disposition of a U.S. real property 
interest if any foreign persons 2re 
partners or beneficiaries of the entity. 
Paragraph (d) provides rules concerning 
the requirement of section 1445(e)(2) 
that a foreign corporation withhold tax 
upon its distribution of a U.S. real 
property interest to its interest-holders. 
Finally, under section 1445(e)(3) and 
paragraph (e) of this section a domestic 
U.S. real property holding corporation is 
required to withhold tax upon certain 
distributions to interest-holders that are 
foreign persons. Paragraphs (f) and (g) of 
this section are reserved to provide rules 
concerning transactions involving 
interests in partnerships, trusts, and 
estates that will be subject to 
withholding cnimnalta section 1445(e) 
(4) and (5). 

(b) Rules of general application—(1) 
Double withholding not required. If tax 
is required to be withheld with respect 
to a transfer of property in accordance 
with the rules of this section, then no © 
additional tax is required to be withheld 
by the transferee of the property with 
respect to that transfer pursuant to the 
general rules of section 1445(a) and 
§ 1.1445-1T. If tax is required to be 
withheld under section 1441 or 1442 with 
respect to a transfer of property, 
withholding shall not be required under 
section 1445 or § 1.1445-5T. 

(2) Coordination with nonrecognition 
provisions—({i) In general. Withholding 
shall not be required under the rules of 
this section with respect to a transfer 
described in section 1445(e) of a U.S. 
real property interest if—1445(e) if— 

(A) By reason of the operation of a 
nonrecognition provision of the Internal 
Revenue Code or the provisions of any 
treaty of the United States no gain or 
loss is required to be recognized by the 
foreign person with respect to which 
withholding would otherwise be 
required; and 

(B) The entity or fiduciary that is 
otherwise required to withhold complies 
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with the notice requirements of 
paragraph (b)(2)(ii) of this section. 

The entity or fiduciary must determine 
whether gain or loss is required to be 
recognized pursuant to the rules of 
section 897 and the applicable 
nonrecognition provisions of the Internal 
Revenue Code. An entity or fiduciary 
may obtain a withholding certificate 
from the Internal Revenue Service that 
confirms the applicability of a 
nonrecognition provision, but is not 
required to do so. For purposes of this 
paragraph (b)(2), a nonrecognition 
provision is any provision of the Internal 
Revenue Code for not recognizing gain 
or loss. If nonrecognition treatment is 
available only with respect to part of the 
gain realized on a transfer, the 
exemption from withholding provided 
by this paragraph (b)(2) shall not apply. 
In such cases a withholding certificate 
may be sought pursuant to the 
provisions of § 1.1445-6T. 

(ii) Notice of nonrecognition transfer. 
An entity or fiduciary that fails to 
withhold tax with respect to a transfer 
in reliance upon the rules of this 
paragraph (b)(2) must by the 10th day 
after the date of the transfer deliver a 
notice thereof to the Director, Foreign 
Operations District, 1325 K St. NW, 
Washington, DC 20225. No particular 
form is required for a notice of transfer, 
but the following information must be 
set forth in paragraphs labelled to 
correspond with the letter set forth 
below: 

(A) A statement that the document 
submitted constitutes a notice of a 
nonrecognition transfer pursuant to the 
requirements of § 1.1445-5T (b)(2)(ii); 

(B) The name, office address, and 
identifying number (if any) of the entity 


_ of fiduciary submitting the notice; 


(C) The name, identifying number (if 
any), and home address (in the case of 
an individual) or office address (in the 
case of an entity) of each foreign person 
with respect to which withholding 
would otherwise be required; 

(D) A brief description of the transfer; 
and 

(E) A brief statement of the law and 
facts supporting the claim that 
recognition of gain or loss is not 


- required with respect to the transfer. 


(iii) Transition rule. Solely for 
purposes of the exemption from 
withholding provided by this paragraph 
(b)(2), prior to the effective date of a 
Treasury decision under section 897(e) 
the applicability of a nonrecognition 
provision to a particlar transfer shall be 
determined without regard to the effect 
of that section. 

(3) Interest-holder not a foreign 
person—(i) In general. Pursuant to the 
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provisions of paragraphs {c) and {e) of 
this section, an entity or fiduciary is 
required to withhold with respect to 
certain transfers of property if a holder 
of an interest in the entity is a foreign 
person. For purposes of determining 
whether a holder of an interest is a 
foreign person, an entity or fiduciary 
may rely upon a certification of non- 
foreign status provided by that person in 
accordance with paragraph (b)(3}(ii) of 
this section. Except to the extent 
provided in pargraph (b)(3){iii) of this 
section, such a certification excuses the 
entity or fiduciary from any liability 
otherwise imposed pursuant to section 
1445 {e) and regulations thereunder. 
However, no obligation is imposed upon 
an entity or fiduciary to obtain 
certifications from interest-holders; an 
entity or fiduciary may instead rely 
upon other means to ascertain the non- 
foreign status of an interest-holder. If 
the entity or fidicuary does rely upon 
other means but the interest-holder 
proves, in fact, to be a foreign person, 
then the entity or fiduciary is subject to 
any liability imposed pursuant to section 
1445 and regulations thereunder. 

(ii) Interest-holder’s certification of 
non-foreign status—{A) In general. For 
purposes of this section, an entity or 
fiduciary may treat any holder of an 
interest in the entity as a U.S. person if 
that interest-holder furnishes to the 
entity or fiduciary a certification stating 
that the interest-holder is ot.a foreign 
person, in accordance with the 
provisions of paragraph (b)(3}{ii)(B) of 
this section. In general, a foreign person 
is a nonresident alien individual, foreign 
corporation, foreign partnership, foreign 
trust, or foreign estate, but not a resident 
alien individual. In this regard, see 
§ 1.897-1(k). 

(B) Procedural! rules. An interest- 
holder's certification of non-foreign 
status must— 

(7) State that the interest-holder is not 
a foreign person; 

(2) Set forth the interest-holder’s 
name, identifying number, home address 
{in the case of an individual) or office 
address (in the case of an entity), and 
place of incorporation {in the case of a 
corporation): and 

(3} Be signed under penalties of 
perjury. 

Pursuant to § 1.897—1{p), an individual’s 
identifying number is the individual's 
Social Security number and any other 
person's identifying number is its U.S. 
employer identification number. The 
certification must be signed by a 
responsible officer in the case of a 
corporation, by a general partner in the 
case of a partnership, and by a trustee, 
executor, or equivalent fiduciary in the 


case of a trust or estate. No particular 
form is needed for a certification 
pursuant to this paragraph (b)(3)(ii)(B), 
nor is any particular language required, 
so long as the document meets the 
requirements of this paragraph. Samples 
of acceptable certifications are provided 
in paragraph (b){3){ii)(D) of this section. 
An entity may rely upon a certification 
pursuant to this paragraph (b)(3){ii)(B) 
for a period of two calendar years 
following the close of the calendar year 
in which the certification was given. An 
entity that obtains and relies upon a 
certification must retain that 
certification with its books and records 
for a period of three calendar years 
following the close of the last calendar 
year in which the entity relied upon the 
certification. 

(C) Foreign corporation that has made 
an election under section 897(i). A 
foreign corporation that has made a 
valid election under section 897{i) to be 
treated as a domestic corporation for 
purposes of section 897 may provide a 
certification of non-foreign status 
pursuant to this paragraph (b)(3){ii). 
However, an electing foreign 
corporation must attach to such 
certification a copy of the 
acknowledgment of the election 
provided to the corporation by the 
Internal Revenue Service pursuant to 
§ 1.897-3{d)(4). 

(D) Sample certifications—{1) 
Individual interest-holder. “Under 
section 1445(e) of the Internal Revenue 
Code, a corporation, partnership, trust 
or estate must withhold tax with respect 
to certain transfers of property if a 
holder of an interest in the entity is a 
foreign person. To inform [name of 
entity] that no withholding is required 
with respect to my interest in it, 1, [mame 
of interest-holder], hereby certify the 
following: 

1. lam not a nonresident alien for 
purposes of U.S. income taxation; 

2. My U.S. taxpayer identifying 
number (Social Security number) is 

; and 
3. My home address is 


I understand that this certification 
may be disclosed to the Internal 
Revenue Service by [name of entity] and 
that any false statement I have made 
here could be punished by fine, 
imprisonment, or both 

Under penalties of perjury I declare 
that I have examined this certification 
and to the best of my knowledge and 
belief it is true, correct, and complete. 


[Signature and date]" 


(2) Entity interest-holder. “Under 
section 1445(e) of the Internal Revenue 
Code, a corporation, partnership, trust, 
or estate must withhold tax with respect 
to certain transfers of property if a 
holder of an interest in the entity is a 
foreign person. To inform [name of 
entity] that no withholding is required 
with respect to [name of interest- 
holder}’s interest in it, the undersigned 
hereby certifies the following on behalf 
of [name of interest-holder}: 

1. [Name of interest-holder] is not a 
foreign corporation, foreign partnership, 
foreign trust, or foreign estate (as those 
terms are defined in the Internal 
Revenue Code and Income Tax 
Regulations); 

2. [Name of interest-holder]'s U.S. 
employer identification number is 

; and 

3. [Name of interest-hoider]'s office 

address is 


and place of incorporation {if 


applicable) is 


[Name of interest-holder| understands 
that this certification may be disclosed 
to the Internal Revenue Service by 
[name of entity] and that any false 
statement contained herein could be 
punished by fine, imprisonment, or both. 

Under penalties of perjury I declare 
that I have examined this certification 
and to the best of my knowledge and 
belief it is true, correct, and complete, 
and I further declare that I have 
authority to sign this document on 
behalf of [name of interest-holder}. 


[Signature and date] 
[Title]" 


(iii) Reliance upon certification not 
permitted. An entity or fiduciary may 
not rely upon an interest-holder'’s 
certification of non-foreign status if, 
prior to or at the time of the transfer 
with respect to which withholding 
would be required, the entity or 
fiduciary either— 

(A) Has actual knowledge that the 
certification is false; 

(B) Has received a notice that the 
certification is false from a transferor’s 
or transferee’s agent, pursuant to 
§ 1.1445-4T; or 

(C) Has received from a coporation 
that it knows to be a foreign corporation 
a certification that does not have 
attached to it a copy of the IRS 
acknowledgment of the corperation’s 
election under section 897(i), as required 
by paragraph (b)(3)(ii)(C) of this section. 
Such an entity's or fuduciary’'s 
withholding obligations shall apply as if 
a statement had never been given, and 
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such an entity or fiduciary may be held 
fully liable pursuant to § 1.1445-1T[e) 
for any failure to withhold. For special 
rules concerning an entity’s belated 
receipt of a notice concerning a false 
certification, see paragraphs (c)(2)(ii) 
and (e)(2)(iii) of this section. 

(4) Property transferred not a U.S. real 
property interest— {i) In general. 
Pursuant to the provisions of paragraphs 
(c) and (d) of this section, an entity or 
fiduciary is required to withhold with 
respect to certain transfers of property, 
if the property transferred is a U.S. real 
property interest. (In addition, taxable 
distributions of U.S. real property 
interests by domestic or foreign 
partnerships, trusts, and estates will be 
subject to withholding pursuant to 
section 1445(e}(4) and paragraph (f) of 
this section after publication of a 
Treasury decision under sections 897 
(e)(2) and (g).) As defined in section 
897(c) and § 1.897-1{c), a U.S. real 
property interest includes certain 
interests in U.S. corporations, as well as 
direct interests in real property and 
certain associated personal property. 
This paragraph (b)(4) provides rules 
pursuant to which an entity (or fiduciary 
thereof) that transfers an interest in a 
U.S. corporation may determine that 
withholding is not required because the 
interest transferred is not a U.S. real 
property interest. To determine whether 
an interest in tangible property 
constitutes a U.S. real property interest 
the transfer of which would be subject 
to withholding, see § 1.897-1 (b) and (c). 

(ii) Interests in publicly traded 
entities. Withholding is not required 
under paragraph (c) or (d) of this section 
upon an entity’s transfer of an interest in 
a domestic corporation if any class of 
stock of the corporation is regularly 
traded on an established securities 
market. Similarly, no withholding is 
required under paragraph (c) or (d) of 
this section upon an entity's transfer of 
an interest in a publicly traded 
partnership or trust. However, the rule 
of this paragraph (b}{4)(ii) shall not 
apply to the transfer, to a single 
transferee (or related transferees) in a 
single transaction (or related 
transactions), of an interest described in 
§ 1.897-1(c)(2)(iii)(B) (relating to 
substantial amounts of non-publicly 
traded interests in publicly traded 
corporations) or of similar interests in 
publicly traded partnerships or trusts. 
The entity making a transfer described 
in the preceding sentence must 
otherwise determine whether 
withholding is required, pursuant to 
section 1445(e) and the regulations 
thereunder. Transactions shall be 
deemed to be related if they are 


undertaken within 90 days of one 
another or if it can otherwise be shown 
that they were undertaken in pursuance 
of a prearranged plan. 

(iii) Corporation’s statement that 
interest is not a U.S. real property 
interest—(A) In general. No withholding 
is required under paragraph (c) or (d) of 
this section upon an entity's transfer of 
an interest in a domestic corporation if, 
prior to the transfer, the entity or 
fiduciary obtains a statement, issued by 
the corporation pursuant to § 1.897-2(h), 
certifying that the interest is not a U.S. 
real property interest. In general, a 
corporation may issue such a statement 
only if the corporation was not a U.S. 
real property holding corporation at any 
time during the previous five years (or 
the period in which the interest was 
held by its present holder, if shorter). {A 
corporation may not provide such a 
statement based on its determination 
that the interest in question is an 
interest solely as a creditor.) See 
§ 1.897-2 (f) and (h). A corporation's 
statement may be relied upon for 
purposes of this paragraph (b)(4)fiii) 
only if the statement is dated not more 
than 30 days prior to the date of the 
transfer. 

(B) Reliance on statement not 
permitted. An entity or fiduciary is not 
entitled to rely upon a statement that an 
interest in a corporation is not a U.S. 
real property interest if, prior to or at the 
time of the transfer, the entity or 
fiduciary either— 

(1) Has actual knowledge that the 
statement is false, or 

(2) Receives a notice that the 
statement is false from a transferor'’s or 
transferee’s agent, pursuant to § 1.1445- 
4T. 


Such an entity's or fiduciary’s 
withholding obligations shall apply as if 
a statement had never been given, and 
such an entity or fiduciary may be held 
fully liable pursuant to § 1.1445-1T{e) 
for any failure to withhold. For special 
rules concerning an entity’s belated 
receipt of a notice concerning a false 
statement, see paragraphs (c)(2)(iii) and 
(d){2)(i) of this section. 

(5) Reporting and paying over of 
withheld amounts—{i) In general. An 
entity or fiduciary must report and pay 
over to the Internal Revenue Service any 
tax withheld pursuant to section 1445(e) 
and this section by the 10th day after the 
date of the transfer (as defined in 
§ 1.1445-1T(b)}(7)). Forms 8288 and 8288- 
A are used for this purpose and must be 
filed with the Internal Revenue Service 
Center, Philadelphia, PA 19255. The 
contents of Forms 8288 and 8288-A are 
described in § 1.1445-1T(d). Pursuant to 
section 7502 and regulations thereunder, 
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the timely mailing of Forms 8288 and 
8288-A by U.S. mail will be treated as 
their timely filing. Form 8288-A will be 
stamped by the Internal Revenue 
Service to show receipt, and a stamped 
copy will be mailed by the Service to the 
interest-holder, at the address shown on 
the form, for the interest-holder’s use. 
See paragraph (b)(7) of this section. 

(ii) Pending application for 
withholding certificate—({A) In general. 
If on the date of the transfer an 
application for a withholding certificate 
is pending with the Internal Revenue 
Service, the entity or fiduciary must 
nevertheless withhold the amount 
required under section 1445{e) and the 
rules of this section. However, if the 
application was submitted not later than 
the 30th day prior to the date of the 
transfer, then the amount withheld need 
not be reported and paid over to the 
Internal Revenue Service until the 10th 
day following the Service's final 
disposition of the application for a 
withholding certificate. For rules 
concerning the issuance of withholding 
certificates, see § 1.1445-6T. 

(b) Transitional rule. If the date of a 
transfer is on or before January 31, 1985, 
and on the date of the transfer an 
application for a withholding certificate 
is pending with the Internal Revenue 
Service, then amounts required to be 
withheld pursuant to the rules of this 
section need not be reported and paid 
over to the Service until the 10th day 
following the Service's final 
determination with respect to the 
application for a withholding certificate. 
However, the rule of this paragraph 
(b}{5)(ii)(B) shall not apply with respect 
to an application for a withholding 
certificate that is not submitted in good 
faith. An application shall be presumed 
to have been submitted in good faith if it 
complies with the requirements of 
§ 1.1445-6T(b) concerning the 
information required to be submitted 
with an application. 

(C) Anti-abuse rule. An entity or 
fiduciary that in reliance upon the rules 
of this paragraph (b)(5)(ii) fails te report 
and pay over amounts withheld by the 
10th day following the date of ihe 
transfer, shall be subject to the paymeni 
of interest and penalties if the relevant 
application for a withholding certificate 
was submitted for a principle purpose of 
delaying the payment to the IRS of the 
amount withheld. Interest and penalties 
shall be assessed on the amount that is 
ultimately paid over, with respect to the 
period between the 10ih day after the 
date of the transfer and the date on 
which payment is made. 

(6) Liability upon failure to withhold. 
Every person required to deduct and 
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withhold tax under section 1445(c) is 
made liable for that tax by section 1461. 
The tax may, therefore, be assessed 
against and collected from an entity or 
fiduciary that is required under this 
section to deduct and withhold tax but 
fails to do so. Such an entity or fiduciary 
may also be subject to criminal 
penalties under section 7202. 
Responsible persons may be subject to a 
civil penalty under section 6672 equal to 
the amount that should have been 
withheld and paid over. 

(7) Effect of withholding by entity or 
fiduciary upon interest holder. The 
withholding of tax under section 1445(e) 
does not excuse a foreign person that is 
subject to U.S. tax by reason of the 
operation of section 897 from filing a 
U.S. tax return. Thus, Form 1040NR, 
1041, or 1120F, as appropriate, must be 
filed, and any tax due must be paid, by 
the filing date otherwise applicable to 
such person (or any extension thereof). 
The tax withheld with respect to the 
foreign person under section 1445(e) (as 
shown on Form 8288-A) shall be 
credited against the amount of income 
tax as computed in such return, but only 
if the stamped copy of Form 8288-A 
provided to the entity or fiduciary 
(under paragraph (b)(5) of this section) 
is attached to the return. If the amount 
withheld under section 1445(e) 
constitutes less than the full amount of 
the foreign person’s U.S. tax liability for 
that taxable year, then a payment of 
estimated tax may be required to be 
made pursuant to section 6154 or 6654 
prior to the filing of the income tax 
return for that year. Alternatively, if the 
amount withheld under section 1445(e) 
exceeds the foreign person’s maximum 
tax liability with respect to the 
transaction (as reflected in a 
withholding certificate issued by the 
Internal Revenue Service pursuant to 
§ 1.1445-ST), then the foreign person 
may seek an early refund of the excess 
pursuant to § 1.1445-6T(f). A foreign 
person that takes gain into account in 
accordance with the provisions of 
section 453 shall not be entitled to a 
refund of the amount withheld, unless a 
withholding certificate providing for 
such a refund is obtained pursuant to 
§ 1.1445-6T. 

(8) Effective dates—{i) Partnership, 
trust, and estate dispositions of U.S. real 
property interests. The provisions of 
section 1445(e)(1) and paragraph (c) of 
this section, requiring withholding upon 
certain dispositions of U.S. real property 
interests by domestic partnerships, 
trusts, and estates, shall apply to any 
disposition on or after January 1, 1985. 

(ii) Certair _stributions by foreign 
corporations »e provisions of section 


1445(e)(2) and paragraph (d) of this 
section, requiring withholding upon 
distributions of U.S. real property 
interests by foreign corporations, shall 
apply to distributions made on or after 
January 1, 1985. 

(iii) Distributions by certain domestic 
corporations to foreign shareholders. 
The provisions of section 1445(e)(3) and 
paragraph (e) of this section, requiring 
withholding upon distributions by U.S. 
real property holding corporations to 
foreign shareholders, shall apply to 
distributions made on or after January 1, 
1985. 

(iv) Taxable distributions by domestic 
or foreign partnerships, trusts, and 
estates. The provisions of section 
1445(e)(4), requiring withholding upon 
certain taxable distributions by 
domestic or foreign partnerships, trusts, 
and estates, shall apply to distributions 
made on or after the effective date of a 
Treasury decision under section 897 
(e)(2)(B)(ii) and (g). 

(v) Dispositions of interests in 
partnerships, trusts, and estates. The 
provisions of section 1445(e)(5), 
requiring withholding upon certain 
dispositions of interests in partnerships, 
trusts, and estates, shall apply to 
dispositions on or after the effective 
date of a Treasury decision under 
section 897(g). 

(c) Dispositions of U.S. real property 
interests by domestic partnerships, 
trusts, and estates.—{1) Withholding 
required—({i) In general. If a domestic 


( Total amount realized x 


For purposes of this calculation, a 
“beneficiary's share of gain” is the 
amount of gain realized upon the 
disposition that would be required to be 
included in the gross income of a 
beneficiary that is a foreign person, 
under the provision of § 1.652(a)-1 or 
1.662(a)-1, if the trust had no other 
income and incurred no other expenses 
during the taxable year. The “total gain 


( Amount realized x' 


For purposes of this calculation, the 
“owner's share of gain” is the amount of 
gain realized upon the disposition that 
would be included, under the provisions 


Owner's share of gain 


Total gain on disposition) 


partnership, trust, or estate disposes of a 
U.S. real property interest and any 
partner, beneficiary, or owner of the 
entity is a foreign person, then the 
partnership or the trustee, executor, or 
equivalent fiduciary of the trust or 
estate must withhold tax with respect to 
each such foreign person in accordance 
with the provisions of subdivision (ii), 
(iii), or (iv) of this paragraph (c)(1) (as 
applicable). The withholding obligation 
imposed by this paragraph (c) applies to 
the fiduciary of a trust even if the 
grantor of the trust or another person is 
treated as the owner of the trust or any 
portion thereof for purposes of the 
Internal Revenue Code. Thus, the 
withholding obligation imposed by this 
paragraph (c) applies to the trustee of a 
land trust or similar arrangement, even 
if such a trustee is not ordinarily treated 
under the applicable provisions of local 
law as a true fiduciary. 

(ii) Disposition by partnership. The 
partnership must withhold a tax equal to 
10 percent of each foreign partner’s 
distributive share of the total amount 
realized by the partnership upon the 
disposition of the U.S. real property 
interest. Such distributive share of the 
total amount realized must be 
determined pursuant to the principles of 
section 704 and the regulations 
thereunder. 

(iii) Disposition by trust or estate. The 
trustee, executor, or equivalent fiduciary 
of the trust or estate must withhold a tax 
calculated as follows: 


Beneficiary's share of gain 


Total gain on disposition) 


on disposition” is the amount of gain 
realized by the trust or estate upon the 
disposition of the U.S. real property 
interest. 

(iv) Disposition by grantor trust. The 
trustee or equivalent fiduciary of a trust 
that is subject to the provisions of 
subpart E of part I of subchapter J 
(sections 671 through 679) must withhold 
a tax calculated as follows: 


— X 10% 


of section 671, in the gross income of a 
grantor or other person treated as an 
owner that is a foreign person, if the 
trust had no other income and incurred 
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‘no other expenses during the taxable 
year. The “total gain on disposition” is 
the amount of gain realized by the trust 
upon the disposition of the U.S. real 
property interest. 

(2) Withholding not required under 
paragraph (c}—{i) Transactions covered 
elsewhere. No withholding is required 
under this paragraph {c) with respect to 
the distribution of a U.S. real property 
interest by a partnership, trust, or estate. 
Such distributions shall be subject to 
withholding under section 1445 (e)(4) 
and paragraph (f) of this section after 
publication of a Treasury decision under 
section 897(e)(2) and (g). See paragraph 
(b)(8)(iv) of this section. Withholding 
with respect to the disposition of an 
interest in a partnership, trust, or estate 
shall be required only as provided in 
section 1445 (e)(5) and paragraph (g) of 
this section. No withholding is at this 
time required under those provisions. 
See paragraph (b)(8)(v) of this section. 

(ii) Interest-holder not a foreign 
person—{A) In general. A domestic 
partnership, trust, or estate that 
disposes of a U.S. real property interest 
shall not be required to withhold with 
respect to any partner or beneficiary 
that it determines, pursuant to the rules 
of paragraph (b)(3) of this section, not to 
be a foreign person. 

(B) Belated notice of false 
certification. If after the date of the 
transfer a partnership or fiduciary learns 
that a partner’s or beneficiary's 
certification of non-foreign status is 
false, then that partnership or fiduciary 
shall be required to withhold, with 
respect to the foreign partner or 
beneficiary that gave the false 
certification, the lesser of— 

(1) The amount otherwise required to 
be withheld under the rules of this 
paragraph (c), or 

(2) An amount equal to that partner's 
or beneficiary's remaining interests in 
the income or assets of the partnership, 
trust, or estate. 


Amounts so withheld must be reported 
and paid over by the 10th day following 
the date on which the partnership or 
fiduciary learns that the certification is 
false. For rules concerning the 
notifications of false certifications that 
may be required to be given to 
partnerships and fiduciaries, see 

§ 1.1445-4T(b). 

(iii) Property disposed of not a U.S. 
real property interest—{A) In general. 
No withholding is required under this 
paragraph (c) if a domestic partnership, 
trust, or estate that disposes of property 
determines pursuant to the rules of 
paragraph (b}{4) of this section that the 
property disposed of is not a U.S. real 
property interest. 


(B) Related notice of false statement. 
If after the date of the transfer a 
partnership or fiduciary learns that a 
corporation’s statement (that an interest 
in the corporation is not a U.S. real 
property interest) is false, then that 
partnership or fiduciary shall be 
required to withhold, with respect to 
each foreign partner or beneficiary, the 
lesser of — 

(2) The amount otherwise required to 
be withheld under the rules of this 
paragraph (c}, or 

(2) An amount equal to that partner's 
or beneficiary's remaining interests in 
the income or assets of the partnership, 
trust, or estate. 


Amounts so withheld must be reported 
and paid over by the 10th day following 
the date on which the partnership or 
fiduciary learns that the statement is 
false. For rules concerning the 
notifications of false statements that 
may be required to be given to 
partnerships or fiduciaries, see § 1.1445- 
4T(b). 

(iv) Withholding certificate. No 
withholding is required under this 
paragraph (c) with respect to the 
transfer of a U.S. real property interest if 
the Internal Revenue Service issues a 
withholding certificate that so provides. 
For rules concerning the issuance of 
withholding certificates, see § 1.1445-6T. 

(v) Nonrecognition transactions. For 
special rules concerning transactions 
entitled to nonrecognition of gain or 
loss, see paragraph (b)(2) of this section. 

(3) Large partnerships or trusts—({i) In 
general. In the case of a partnership or 
trust that has more than 100 partners or 
beneficiaries, the requirements of 
paragraph (c) of this section shall be 
subject to the special rules provided by 
this paragraph (c)(3). 

{ii) Transitional rules for 
determinations of non-foreign status— 
(A) Jn general. A partnership or the 
fiduciary of a trust that has more than 
100 partners or beneficiaries may for 
purposes of this paragraph (c) presume 
that a partner or beneficiary that has a 
mailing address in the United States is a 
non-foreign person. This presumption 
may be relied upon only with respect to 
transfers that take place prior to July 1, 
1985. However, this presumption may 
not be relied upon with respect to a 
partner or beneficiary if the partnership 
or fiduciary has actual knowledge that 
the partner or beneficiary is a foreign 
person. 

(B) Publicly traded entities. If any 
class of beneficial interests in a 
partnership or trust is regularly traded 
on an established securities market, 
then prior to January 1, 1986, that 
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partnership or fiduciary may presume 
that— 

(1) Each partner or beneficiary of 
record is the beneficial owner of that 
interest; and 

(2) Each such partner or beneficiary 
that has a mailing address in the United 
States is a non-foreign person. 


After December 31, 1985, such a 
partnership or fiduciary shall be subject 
to the withholding requirements 
otherwise imposed under this paragraph 
(c), with respect to each beneficial 
owner of an interest in the entity as a 
partner or beneficiary that is a foreign 
person. Such a partnership or fiduciary 
may obtain a certification of non-foreign 
status from each such beneficial owner 
to determine that withholding is not 
required with respect to such person. 
Obtaining such a certification will 
generally excuse the partnership or 
fiduciary from liability, under the rules 
of paragraph (b)({3) of this section. The 
partnership or fiduciary may also rely 
upon other means to ascertain the non- 
foreign status of a beneficial owner, but 
use of such other means will not excuse 
the partnership or fiduciary from 
liability if the beneficial owner is, in 
fact, a foreign person. If the partnership 
or fiduciary knows or has reason to 
believe that a partner or beneficiary of 
record is acting as a nominee for 
another person that is the beneficial 
owner of the interest, then by July 1, 
1985, the partnership or fiduciary must 
provide a written notice to such 
nominee or possible nominee. Such 
notice must inform the nominee or 
possible nominee that unless a 
certification of non-foreign status is 
timely provided to the partnership or 
fiduciary (or unless the partnership or 
fiduciary is otherwise satisfied that the 
beneficial owner of the interest is not a 
foreign person) the partnership or 
fiduciary will commence withholding 
with respect to such interest as of 
January 1, 1986. 

(iii) Election to withhold upon 
distribution— (A) In general. A 
partnership or the fiduciary of a trust 
that has more than 100 partners or 
beneficiaries may elect to withhold in 
accordance with the provisions of this 
paragraph (c)(3)(iii), in lieu of 
withholding in the manner required by 
paragraph (c)(1) of this section. Such a 
partnership or fiduciary must withhold 
tax upon the distribution to a foreign 
partner or beneficiary of any amount 
that under the rules of subdivision (B) of 
this paragraph (c)(3)(iii) is attributable 
to transfers of U.S. real property 
interests described in section 1445(e)({1) 
and this paragraph (c). The amount 
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required to be withheld shall be equal 
to— 

(2) 20 percent of the amount 
attributable to 1445(e)(1) transfers in the 
case of a distribution to a partner or 
beneficiary that is an individual, 
partnership, trust, or estate; or 

(2) 28 percent of the amount 
attributable to 1445(e)(1) transfers in the 
case of a distribution to a partner or 
beneficiary that is a corporation. 


Amounts withheld pursuant to an 
election under this paragraph (c)(3)(iii) 
shall be reported and paid over as 
provided in paragraph (b)(5) of this 
section, and shall be credited against 
the tax liabilities of partners or 
beneficiaries of the entity as provided in 
paragraph (b)(7) of this section. 

(B) Amounts attributable to 1445(e)(1) 
transfers. For purposes of this paragraph 
(c)(3)(iii), the amount of any distribution 
that is attributable to section 1445(e)(1) 
transfers shall be equal to the foreign 
partner's or beneficiary's proportionate 
share of the current balance of the 
entity’s 1445(e)(1) account. An entity's 
1445(e)(1) account shall be equal to— 

(1) The total amount of gain realized 
by the entity upon all transfers 
described in section 1445(e)(1) carried 
out by the entity after the date of its 
election under this paragraph (c)(3)(iii); 
minus 

(2) The total amount of all 
distributions by the entity upon which 
withholding was carried out with 
respect to foreign distributees pursuant 
to an election under this paragraph 
(c)(3)(iii). 

(C) Procedural rules. An election 
under this paragraph (c)(3)(iii) may be 
made by filing a notice thereof with the 
Directer, Foreign Operations District; 
1325 K St. NW; Washington, DC 20225. 
The notice must be submitted by a 
general partner (in the case of a 
partnership) or trustee or equivalent 
fiduciary (in the case of a trust). The 
notice must set forth the name, office 
address, and identifying number of the 
partnership or fiduciary making the 
election, and, in the case of a 
partnership, must include the name, 
office address, and identifying number 
of the general partner submitting the 
election. An election under this 
paragraph (c)(3)(iii) may be revoked in a 
like manner. 

(D) Publicly traded entities. For 
purposes of withholding pursuant to an 
election under this paragraph (c)(3)(iii), 
a partnership of the fiduciary of a trust, 
any class of beneficial interests in which 
is regularly traded on an established 
securities market, may determine the 
non-foreign status of partners or 
beneficiaries as of a closing date not 


more than 60 days prior to the date of 
the actual distribution. 

(4) Treatment of REITs. For purposes 
of the withholding required under 
section 1445(e)(1) and (3), a real estate 
investment trust (“REIT”) shall be 
treated as a trust (regardless of the 
actual legal form of the entity), and shall 
be required to withhold upon 
distributions to their interest-holders in 
the amounts and in a manner set forth in 
paragraph (c)(3) of this section. In the 
case of a corporation that constitutes a 
REIT, the board of directors shall be 
treated as the trustees of the trust for 
purposes of this section. However, for 
purposes of the withholding required 
under section 1445 (a), (e)(4), and (e)(5), 
a REIT shall be treated as a trust only if 
the entity is in fact a trust. Thus, 
withholding may be required under 
section 1445(a) with respect to transfers 
of interests in REITs that constitute U.S. 
real property interests under the rules of 
section 897. 

(d) Distributions of U.S. real property 
interests by foreign corporations—(1) In 
general. A foreign corporation that 
distributes a U.S. real property interest 
must deduct and withhold a tax equal to 
the amount of gain recognized by the 
corporation upon the distribution 
multiplied by the maximum corporate 
income tax rate applicable to long term 
capital gain, currently 28 percent. The 
amount of gain required to be 
recognized by the corporation must be 
determined pursuant to the rules of 
section 897 and any other applicable 
section. For special rules concerning the 
applicability of a nonrecognition 
provision to a distribution, see 
paragraph (b)(2) of this section. The 
withholding liability imposed by this 
paragraph (d) applies to the same 
taxpayer that owes the related 
substantive income tax liability 
pursuant to the operation of section 897. 
Only one such liability will be assessed 
and collected from a foreign corporation, 
but separate penalties for failures to 
comply with the two requirements may 
be asserted. 

(2) Withholding not required—({i) 
Property disributed not a U.S. real 
property interest—({A) In general. No 
withholding is required under this 
paragraph (d) if a foreign corporation 
that distributes property determines 
pursuant to the rules of paragraph (b)(3) 
of this section that the property 
distributed is not a U.S. real property 
interest. 

(B) Belated notice of false statement. 
If after the date of a distribution 
described in paragraph (d)(1) of this 
section a foreign corporation learns that 
another corporation's statement (that an 
interest in that other corporation is not a 


U.S. real property interest) is false, then 
the foreign corporation may not rely 
upon that statement for any purpose. 
Such a foreign corporation's withholding 
obligations under this paragraph (d) 
shall apply as if a statement had never 
been given, and such a corporation may 
be held fully liable pursuant to § 1.1445- 
5T(b)(5) for any failure to withhold. 
Amounts withheld pursuant to the rule 
of this paragraph {d)(2)(i)(B) must be 
reported and paid over by the 60th day 
following the date on which the foreign 
corporation learns that the statement is 
false. No penalties or interest will be 
assessed for failures to withhold prior to 
that date. For rules concerning the 
notifications of false statements that 
may be required to be given to foreign 
corporations, see § 1.1445-4T(b). 

(ii, Withholding certificate. No 
withholding is required under this 
paragraph (d) with respect to a foreign 
corporation’s distribution of a U.S. real 
property interest if the distributing 
corporation obtains a withholding 
certificate from the Internal Revenue 
Service that so provides. For rules 
concerning the issuance of withholding 
certificates, see § 1.1445-6T. 

(e) Distibutions to foreign persons by 
U.S. real property holding 
corporations—(1) In general. A domestic 
corporation that distributes any 
property to a foreign person that holds 
an interest in the corporation must 
deduct and withhold a tax equal to 10 
percent of the fair market value of the 
property distributed to the foreign 
person, if— 

(i) The foreign person’s interest in the 
corporation constitutes a U.S. real 
property interest under the provisions of 
section 897 and regulations thereunder; 
and + 

(ii) The property is distributed 
either— 

(A) In redemption of stock under 
section 302; or 

(B) In liquidation of the corporation 
pursuant to the provisons of Part II of 
Subchapter C (sections 331 through 341). 


For the treatment of a domestic 
corporation's transfer of a U.S. real 
property interest to a foreign interest- 
holder in a distribution to which section 
301 applies, see sections 897(f), 1441, 
and 1442. 

(2) Withholding not required—(i) 
Foreign person’s interest not a U.S. real 
property interest. Withholding is 
required under this paragraph {e) only 
with respect to distributions to foreign 
persons holding interests in the 
corporation that constitute U.S. real 
property interests. In general, a foreign 
person's interest in a domestic 
corporation constitutes a U.S. real 
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property interest if the corporation was 
a U.S. real property holding corporation 
at any time during the shorter of (A) the 
period in which the foreign person held 
the interest or (B) the previous five years 
(but not earlier than June 19, 1980). See 
section 897(c) and §§ 1.897-1(c) and 
1.897-2 (b) and (h)(1)(iv). However, an 
interest in such a corporation ceases to 
be a U.S. real property interest after all 
of the U.S. real property interests held 
by the corporation itself are disposed of 
in transactions on which gain or loss is 
recognized. See section 897(c)(1(B) and 
§ 1.897-2(f}(2). Thus, if a U.S. real 
property holding corporation in the 
process of liquidation does not elect 
section 337 nonrecognition treatment 
upon its sale of all U.S. real property 
interests held by the corporation, and 
recognizes gain or loss upon such sales, 
interests in that corporation cease to be 
U.S. real property interests. Therefore, 
no withholding would be required with 
respect to that corporation’s subsequent 
liquidating distribution to a foreign 
shareholder of property other than a 
U.S. real property interest. 

(ii) Nonrecognition transactions. For 
special rules concerning the 
applicability of a nonrecognition 
provision to a distribution described in 
paragraph (e)(1) of this section, see 
paragraph (b)(2) of this section. 

(iii) Interest-holder not a foreign 
person— (A) In general. A domestic 
corporation shall not be required to 
withhold under this paragraph (e) with 
respect to a distribution of property to 
any distributee that it determines, 
pursuant to the rules of paragraph (b)(3) 
of this section, not be a foreign person. 

(B) Belated notice of false 
certification. If after the date of a 
distribution described in paragraph 
(e)(1) of this section a domestic 
corporation learns thai an interest- 
holder's certification of non-foreign 
status is false, then the corporation may 
rely upon that certification only if the 
person providing the false certification 
holds (or held) less than 10 percent of 
the value of the outstanding stock of the 
corporation. With respect to less than 10 
percent interest-holders, no withholding 
is required under this paragraph (e). 
With respect to 10 percent or greater 
interest-holders, the corporation's 
withholding obligations under this 
paragraph (e) shall apply as ifa 
certification had never been given, and 
such a corporation may be held fully 
liable pursuant to §1.1445-5T(b)(8) for . 
any failure to withhold. Amounts 
withheld pursuant to the rule of this 
paragraph (e)(2)(iii)(B) must be reported 
and paid over by the 60th day following 
the date on which the corporation learns 


that the certification is false. No 
penalties or interest for failures to 
withhold will be assessed prior to that 
date. For rules concerning the 
notifications of false certifications that 
may be required to be given to U.S. real 
property holding corporations, see 
§1.1445-4T(b). 

(iv) Withholding certificate. No 
withholding, or reduced withholding, is 
required under this paragraph (e) with 
respect to a domestic corporation's 
distribution of property if the 
distributing corporation obtains a 
withholding certificate from the Internal 
Revenue Service that so provides. For 
rules concerning the issuance of 
withholding certificates, see § 1.1445-6T. 

(f) Taxable distributions by domestic 
or foreign partnerships, trusts, or 
estates. [Reserved] 

(g) Dispositions of interests in 
partnerships, trusts, and estates. 
[Reserved] 


§ 1.1445-5T Adjustments pursuant to 
withholding certificate of amount required 
to be withheld under section 1445(e) 
(temporary). 

(a) Withholding certificate for 
purposes of section 1445(e)—{1) In 
general. Pursuant to the provisions of 
§ 1.1445-5T (c)(2)(iv), (d)(2)(ii), and 
(e)(2){iv), withholding under section 
1445(e) may be reduced or eliminated 
pursuant to a withholding certificate 
issued by the Internal Revenue Service 
in accordance with the rules of this 
§ 1.1445-6T. A withholding certificate 
may be issued in cases where adjusted 
withholding is appropriate (e.g., because 
of the applicability of a nonrecognition 
provision—see paragraph (c) of this 
section), where the relevant taxpayers 
are exempt from U.S. tax (see paragraph 
(d) of this section), or where an 
agreement for the payment of tax is 
entered into with the Service (see 
paragraph (e) of this section). A 
withholding certificate that is obtained 
prior to a transfer allows the entity or 
fiduciary to withhold a reduced amount 
or excuses withholding entirely. A 
withholding certificate that is obtained 
after a transfer has been made may 
authorize a normal refund or an early 
refund pursuant to paragraph (f) of this 
section. Either an entity, a fiduciary, or a 
relevant taxpayer (as defined in 
paragraph (a)(2) of this section) may 
apply for a withholding certificate. An 
entity or fiduciary may apply for a 
withholding certificate with respect to 
all or less than all relevant taxpayers. 
The Internal Revenue Service will act 
upon an application within the time 
limits set forth in § 1.1445-3T(a). For 
special rules concerning the issuance of 
a withholding certificate to a foreign 
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corporation that has made an election 
under section 897{(i), see § 1.1445~7T(d). 

(2) Relevant taxpayer. For purposes of 
this section, the term “relevant 
taxpayer” means any foreign person 
that will bear substantive income tax 
liability by reason of the operation of 
section 897 with respect to a transaction 
upon which withholding is required 
under section 1445(e). 

(b) Applications for withholding 
certificates—(1) In general. An 
application for a withholding certificate 
pursuant to this § 1.1445-6T must be 
submitted in the manner provided in 
§ 1.1445-3T(b). However, in lieu of the 
information required to be submitted 
pursuant to § 1.1445-3T(b)(4), the 
applicant must provide the information 
required by paragraph (b)(2) of this 
section. In addition, the information 
required by paragraph (b)(3) of this 
section must be submitted with the 
application. . 

(2) Basis for certificate—{i) Adjusted 
withholding. If a withholding certificate 
is sought on the basis of a claim that 
adjusted withholding is appropriate, the 
application must include a calculation, 
in accordance with paragraph (c) of this 
section, of the maximum tax that may be 
imposed on each relevant taxpayer with 
respect to which adjusted withholding is 
sought. The application must also 
include all evidence necessary to 
substantiate the claimed calculation, 
such as records of adjustments to basis 
or appraisals of fair market value. 

(ii) Exemption. If a withholding 
certificate is sought on the basis of a 
relevant taxpayer’s exemption from U.S. 
tax, the application must set forth a brief 
statement of the law and facts that 
support the claimed exemption. See 
paragraph (d) of this section. 

(iii) Agreement. If a withholding 
certificate is sought on the basis of an 
agreement for the payment of tax, the 
application must include a copy of the 
agreement proposed by the applicant 
and a copy of the security instrument (if 
any) proposed by the applicant. In this 
regard, see paragraph (e) of this section. 

(3) Relevant taxpayers. An 
application for withholding certificat: 
pursuant to this section must set forth 
the name, identifying number (if any) 
and home address (in the case of an 
individual) or office address (in the case 
of an entity) of each relevant taxpayer 
with respect to which adjusted 
withholding is sought. 

(c) Adjustment of amount required to 
be withheld. The Internal Revenue 
Service may issue a withholding 
certificate that excuses withholding, or 
that permits an entity or fiduciary to 
withhold an adjusted amount reflecting 
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the relevant taxpayers’ maximum tax 
liability. A relevant taxpayer's 
maximum tax liability is the maximum 
amount which that taxpayer could be 
required to pay as tax by reason of the 
transaction upon which withholding is 
required. In the case of an individual 
taxpayer that amount will generally be 
the gain realized by the individual, 
multiplied by the maximum individual 
income tax rate applicable to long term 
capital gain, currently 20 percent. In the 
case of a corporate taxpayer, that 
amount will generally be the gain 
realized by the corporation, multiplied 
by the maximum corporate income tax 
rate applicable to long term capital gain, 
currently 28 percent. However, that 
amount must be adjusted to take into 
account the following: 

(1) Any reducticn of tax to which the 
relevant taxpayer is entitled under the 
provisions of a U.S. income tax treaty; 

(2) The effect of any nonrecognition 
provision that is applicable to the 
transaction; 

(3) Any losses previously realized and 
recognized by the relevant taxpayer 
during the taxable year by reason of the 
operation of section 897; 

(4) Any amount realized upon the 
subject transfer by the relevant taxpayer 
that is required to be treated as ordinary 
income under any provision of the Code; 
and 

(5) Any other factor that may increase 
or reduce the tax upon the transaction. 

(d) Relevant taxpayer's exemption 
from U.S. tax—(1) In general. The 
Interna! Revenue Service will issue a 
withholding certificate that excuses 
withholding by an entity or fiduciary if it 
is established that a relevant taxpayer's 
income from the transaction will be 
exempt from U.S. tax. For the available 
exemptions, see paragraph (d)(2) of this 
section. If a relevant taxpayer is entitled 
to a reduction of frather than an 
exemption from) U.S. tax, then the entity 
or fiduciary may obtain a withholding 
certificate to that effect pursuant to the 
provisions of paragraph (c) of this 
section. 

(2) Available exemptions. A relevant 
taxpayer's income from a transaction 
with respect to which withholding is 
required under section 1445(e) may be 
exempt from U.S. tax because either: 

(i) The relevant taxpayer is an integral 
part or controlled entity of a foreign 
government and the subject income is 
exempt from U.S. tax pursuant to 
section 892 and the regulations 
thereunder; or 

(ii) The relevant taxpayer is entitled 
to the benefits of an income tax treaty 
that provides for such an exemption 
(subject to the limitations imposed by 
section 1125(c) of Pub. L. 96-499, which, 


in general, overrides such benefits as of 
January 1, 1985). 

(e) Agreement for the payment of 
tax—(1) In general. The Internal 
Revenue Service will issue a 
withholding certificate that excuses 
withholding or that permits an entity or 
fiduciary to withhold a reduced amount, 
if the entity, fiduciary, or a relevant 
taxpayer enters into an agreement for 
the payment of tax pursuant to the 
provisions of this paragraph (e). An 
agreement for the payment of tax is a 
contract between the Service and the 
entity, fiduciary, or relevant taxpayer 
that consists of two necessary elements. 
Those elements are— 

{i) A contract between the Service and 
the other person, setting forth in detail 
the rights and obligations of each; and 

(ii) A security instrument or other 
form of security acceptable to the 
Director, Foreign Operations District. 

(2) Contents of agreement—{i) In 
general, An agreement for the payment 
of tax must cover an amount described 
in subdivision (ii) or (iii) of this 
paragraph (e)(2). The agreement may 
either provide adequate security for the 
payment of the chosen amount with 
respect to the relevant taxpayer in 
accordance with paragraph (e)(3) of this 
section, or provide for the payment of 
that amount through a combination of 
security and withholding of tax by the 
entity or fiduciary. 

(ii) Tax that would otherwise be 
withheld. An agreement for the payment 
of tax may cover the amount of tax that 
would otherwise be required to be 
withheld with respect to the relevant 
taxpayer pursuant to section 1445(e). In 
addition to the amount computed 
pursuant to section 1445(e), the 
agreement must provide for the payment 
of interest upon that amount, at the rate 
established under section 6621, with 
respect to the period between the date 
on which the agreement is entered into 
and the date on which the relevant 
taxpayer's payment of tax with respect 
to the disposition will be due. 

(iii) Maximum tax Hability. An 
agreement for the payment of tax may 
cover the relevant taxpayer’s maximum 
tax liability, determined in accordance 
with paragraph (c) of this section. The 
agreement must also provide for the 
payment of an additional amount equal 
to 25 percent of the amount determined 
under paragraph (c) of this section. This 
additional amount secures the interest 
and penalties that would accrue 
between the date of the relevant 
taxpayer's failure to file a return and 
pay tax with respect to the disposition, 
and the date on which the Service 
collects upon that liability pursuant to 
the agreement. 
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{iv) Allocation of payment. An 
agreement for the payment of tax 
pursuant to this section must set forth 
an allocation of the payment provided 
for by the agreement among the relevant 
taxpayers with respect to which the 
withholding certificate is sought. In the 
case of an agreement that covers an 
amount described in subdivision (ii) of 
this paragraph (e)(2), such allocation 
must be based upon the amount that 
would otherwise be required to be 
withheld with respect to each relevant 
taxpayer. In the case of an agreement 
that covers an amount described in 
subdivision {iii) of this paragraph (e)(2), 
such allocation must be based upon 
each relevant taxpayer's maximum tax 
liability. 

(3} Major types of security. The major 
types of security that are acceptable to 
the Internal Revenue Service for 
purposes of this section ere described in 
§ 1.1445-3T(e)(3). 

(4) Terms of security instrument. Any. 
security instrument that is furnished 
pursuant to this section must contain the 
terms described in § 1.1445-3T{e)(4). 

(f) Early refund of overwithheld 
amounts. If the Internal Revenue Service 
issues a withholding certificate pursuant 
to this section, and an amount greater 
than that specified in the certificate was 
withheld by the entity or fiduciary, then 
pursuant to the rules of this paragraph 
(f) a relevant taxpayer may apply for an 
early refund of a proportionate share of 
the excess amount (without interest). An 
application for an early refund must be 
addressed to the Director, Foreign 
Operations District, 1325 K St. NW., 
Washington, D.C. 20225. No particular 
form is required for the application, but 
the following information must be set 
forth in separate paragraphs numbered 
to correspond with the numbers given 
below: 

(1) Name, address, and identifying 
number (if any) of the relevant taxpayer 
seeking the refund; 

(2} Amount required to be withheld 
pursuant to withholding certificate; 

(3) Amount withheld by entity or 
fiduciary (attach a copy of Form 8288-A 
stamped by IRS pursuarm to § 1.1445- 
5T(b){4}; and 

(4) Amount to be refunded to the 
relevant taxpayer. 


An application for an early refund 
cannot be processed unless the required 
copy of Form 8288-A is attached to the 
application. If an application for a 
withholding certificate is submitted after 
the transfer takes place, then that 
application may be combined with an 
application for an early refund. The 
Service will act upon a claim for refund 
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_within the time limits set forth in 
§ 1.1445-3T(a). 


§ 1.1445-7T Treatment of foreign 
corporation that has made an election 
under section 897(i) to be treated as a 
domestic corporation (temporary). 

(a) Jn general. Pursuant to section 
897(i) a foreign corporation may elect to 
be treated as a domestic corporation for 
purposes of sections 897 and 6039C. A 
foreign corporation that has made such 
an election shall also be treated as a 
domestic corporation for purposes of the 
withholding required under section 1445, 
in accordance with the provisions of this 
section. 

(b) Withholding under section 
1445(a)—{1) Dispositions by 
corporation. A foreign corporation that 
has made an election under section 
897(i) may provide a transferee with a 
certification of non-foreign status in 
connection with the corporation's 
disposition of a U.S. real property 
interest. However, in accordance with 
the provisions of §§ 1.1445-2T(b)(2)(ii) 
and 1.1445-5T(b)(3)(ii)(C), such an 
electing foreign corporation must attach 
to such certification a copy of the 
acknowledgment of the election 
provided to the corporation by the 
Internal Revenue Service pursuant to 
§ 1.897-3(d)(4). 

(2) Dispositions of interests in 
corporation. Dispositions of interests in 
electing foreign corporations shall be 
subject to the withholding requirements 
of section 1445(a) and the rules of 
§§ 1.1445-1T through 1.1445—4T. 
Therefore, if a foreign person disposes 
of an interest in such a corporation, and 
that interest is a U.S. real property 
interest under the provisions of section 
897 and regulations thereunder, then the 
transferee is required to withhold under 
section 1445(a). 

(c) Withholding under section 1445(e). 
Because a foreign corporation that has 
made an election under section 897(i) is 
treated as a domestic corporation for 
purposes of determining withholding 
obligations under section 1445, such a 
corporation is not subject to the 
requirement of section 1445(e)(2) that a 
foreign corporation withhold at the 
corporate capital gain rate from the gain 
recognized upon the distribution of a 
U.S. real property interest. Such a 
corporation is subject to the provisions 
of section 1445(e)(3). Thus, if interests in 
an electing corporation constitute U.S. 
real property interests, then the 
corporation is required to withhold with 
respect to the non-dividend distribution 
’ of any property to an interest-holder 
that is a foreign person. See § 1.1445- 
5T(e). Dividend distributions 
(distributions that are described in 


section 301) shall be treated as provided 
in sections 897(f), 1441 and 1442. In 
addition, if interests in an electing 
foreign corporation do not constitute 
U.S. real property interests, then 
distributions by such corporation shall 
be treated as provided in sections 897(f} 
(if applicable), 1441 and 1442. Approved 
by the Office of Management and 
Budget under control number 545-0902. 


§ 1.6012-1 [Amended] 

Par. 2. Section 1.6012-1(b)(2)(i) is 
amended by adding the following 
sentence after the second sentence 
thereof: “In addition, this subdivision 
does not apply to a nonresident alien 
individual who has income for the 
taxable year that is treated under 
section 871(b)(1) as effectively 
connected with the conduct of a trade or 
business within the United States by 
reason of the operation of section 897.” 


§§ 6a.6039C-1—6a.6039C-5 [Removed] 

Par. 3. Sections 6a.6039C-1 through 
6a.6039C-5 are hereby removed. 

This Treasury decision is issued under 
the authority contained in section 1445 
(98 Stat. 655; 26 U.S.C. § 1445), section 
6012 (68A Stat. 732; 26 U.S.C. § 6012), 
and section 7805 (68A Stat. 917; 26 
U.S.C. § 7805) of the Internal Revenue 
Code of 1954. 

James I. Owens, 
Acting Commissioner of Internal Revenue. 

Approved: December 21, 1984. 

Ronald A. Pearlman, 
Acting Assistant Secretary of the Treasury. 
[FR Doc. 84—33786 Filed 12-26-84; 1:16 pm] 
BILLING CODE 4830-01-M 


26 CFR Parts 1 and 6a 
[T.D. 7999] 


Income Taxes; Taxation of Foreign 
investment in United States Real 
Property Interests 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Final regulations. 


SUMMARY: This document contains final 
Income Tax Regulations relating to the 
taxation of foreign investment in United 
States real property interests. The 
regulations are necessary to provide the 
public with guidance with respect to the 
requirements of section 897 of the 
Internal Revenue Code of 1954, as added 
by the Foreign Investment in Real 
Property Tax Act of 1980. These 
regulations define relevant terms, 
provide procedures for establishing that 
a corporation is not a U.S. real property 
holding corporation, and provide rules 
concerning two elections by foreign 
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corporations to be treated as domestic 
corporations. 


DATES: The regulations are generally 
effective with respect to dispositions 
after June 18, 1980. 


FOR FURTHER INFORMATION CONTACT: 
Robert E. Culbertson, Jr. of the 
Legislation and Regulations Division, 
Office of Chief Counsel, Internal 
Revenue Service, 1111 Constitution 
Ave., N.W., Washington, D.C. 20224 
(Attention: CC:LR:T); 202-566-3289. 


SUPPLEMENTARY INFORMATION: 
Background 


Sections 897 and 6039C were added to 
the Internal Revenue Code of 1954 by 
sections 1122 and 1123 of the Foreign 
Investment in Real Property Tax Act of 
1980 (“FIRPTA”) (94 Stat. 2682) and 
amended by section 831 of the Economic 
Recovery Tax Act of 1981 (95 Stat. 172). 
Section 129 of the Tax Reform Act of 
1984 (Pub. L. 98-369) amended section 
6039C and added section 1445, which 
provides for withholding as a means of 
collecting the FIRPTA tax. 

On September 21, 1982 proposed 
additions to the Income Tax Regulations 
(26 CFR Part 1) under sections 897 and 
6039C were published in the Federal 
Register (47 FR 41581), by cross- 
reference to Temporary Income Tax 
Regulations (26 CFR Part 6a) published 
the same day (47 FR 41532). A publi: 
hearing concerning the proposed 
regulations was held on February 3, 
1983. The temporary regulations were 
amended by T.D. 7890, published in the 
Federal Register on April 28, 1983 (48 FR 
19163). A revised set of proposed 
regulations superseding the prior 
proposal under section 897 only was 
published in the Federal Register on 
November 3, 1983 (48 FR 50751), and a 
public hearing concerning the revised 
proposal was held on December 13, 
1983. After consideration of all 
comments received regarding the 
revised proposed regulations, those 
regulations are revised and adopted by 
this Treasury decision. The Service 
expects to issue regulations under 
section 1445 before the end of 1984. 


Discussion of Comments and Changes to 
Proposed Regulations Published 
November 3, 1983 


Definitions Under § 1.897-1 


Section 1.897-1 provides definitions to 
be used in applying the regulations 
under sections 897, 1445, and 6039C. The 
definitions set forth in the proposed 
regulations have been modified in the 
following manner in response to public 
comment. 





Real Property 


Section 1.897-1(a) provides a new 
summary of the purpose and scope of 
the regulations under section 897. In 
addition, § 1.897-i(a) sets forth the 
effective date of these regulations. The 
regulations will generally apply with 
respect to all transactions after June 18, 
1980, but taxpayers may choose instead 
to be governed by the temporary 
regulations with respect to the period 
between June 19, 1980 and January 30, 
1985. 

The definition of real property in 
§ 1.897-1(b) has been revised and 
clarified in response to a number of 
public comments. First, the definition of 
“improvements” in § 1.897—1(b)(3) has 
been substantially expanded and its 
rules have been modified. Improvements 
are now defined to include buildings, 
inherently permanent structures, and the 
structural components of either. Each of 
the latter categories is now separately 
defined, primarily by reference to the 
principles of § 1.48—1 (c), (d), and fe) 
(relating to the investment tax credit). In 
addition, general standards drawn from 
the case law have been added to the 
definition of an inherently permanent 
structure, in response to comments 
pointing out that precedents thus far 
developed under section 48 may fail to 
provide adequate guidance with respect 
to the classification of a particular type 
of property. These regulations adopt the 
position, advocated by several 
commentators, that any property that is 
“in the nature of machinery” under 
§ 1.48-1(c) or “essentially an item of 
machinery or equipment” under § 1.48- 
1(e)(1)(i) is not an inherently permanent 
structure. Finally, at one commentator’s 
suggestion we have clarified the rule 
that the structural components of a 
building are those required for its 
operation or maintenance, as opposed to 
the operation or maintenance of 
machinery and equipment. 

The second major change in the 
definition of real property has been 
made in the rules of § 1.897-1(b)(4) 
concerning dispositions of associated 
personal property. Several 
commentators objected to the operation 
of the proposed rules, which provided 
that associated personalty would be 
treated as such upon disposition unless 
it was held for one year after it was 
dissociated from the realty. To provide 
more flexibility in this area while at the 
same time preventing avoidance of tax 
upon related dispositions of realty and 
associated personalty, the regulations 
now provide that associated personalty 
will not be treated as realty if its 
disposition occurs one or more years 
before or after the disposition of the 


realty or if the realty and personalty are 
separately disposed of to unrelated 
parties. In addition, several minor 
clarifying changes were made in respect 
to the public comments. 

Finally, the Service considered but did 
not follow several other suggested 
changes to the definition of real 
property. One commentator argued that 
submarine areas should be excluded 
from the definition of real property, at 
least for purposes of the associated 
personalty rule. This comment was not 
followed because there appears to be no 
basis in the statute for distinguishing 
types of realty based on their location or 
the types of personalty used to exploit 
them. Another commentator suggested 
that personalty used in conjunction with" 
leased property should not be treated as 
associated personalty. This suggestion 
was not followed, as the Service 
believes that the statute is intended to 
reach personal property used to exploit 
real property, regardless of the precise 
nature of the interest in the exploited 
realty. Another commentator argued 
that unsevered minerals or timber 
should not be treated as realty where 
they are intended for eventual use in a 
manufacturing operation. This 
suggestion was not adopted, as there 
seems to be little authority in the statute 
for making a distinction in this context 
based on the intended use of property. 
In addition, the Service prefers to avoid 
real property classifications based on a 
party’s intent, as such a rule could 
create severe administrative difficulties, 
particularly in cases where that intent 
changed. Finally, one commentator 
questioned why equipment used in 
mining, farming, and forestry is 
considered to be associated with the use 
of real property, and insisted that a 
better definition of associated 
personalty would be property not 
eligible for the investment tax credit. 
This comment was rejected, first 
because such ineligible property 
primarily constitutes buildings and 
improvements and therefore is not 
personalty at all. Second, the legislative 
history clearly contemplates that mining 
and farming equipment constitute 
associated personalty. Third, the logical 
basis for such a classification is clear: 
property constitutes associated 
personalty if it serves primarily to 
exploit the real property itself, as 
opposed to being used in furtherance of 
some other economic activity that is 
unavoidably located upon but does not 
otherwise “use” real property. 


Real Property Interest 


The definition of a U.S. real property 
interest provided in § 1.897-1(c) remains 
substantially unchanged. One 
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commentator suggested that the rule of 
§ 1.897~1(c)(2)(iii) concerning publicly 
traded corporations be made applicable 
to foreign as well as domestic 
corporations. Because a foreign 
corporation's publicly traded status may 
be relevant for various purposes, that 
suggestion has been adopted. In 
response to one comment concerning the 
possible liability of brokers or transfer 
agents, it has been clarified that the 
five-percent rule of § 1.897—1{c)(2){iii)(A) 
refers to beneficial ownership. Although 
one commentator objected to the rule of 
§ 1.897-1(c)(2)(iii)(B) concerning non- 
publicly traded interests in publicly 
traded corporations, the comment was 
based on a clear misreading of the rule 
and was therefore rejected. Finally, a 
new § 1.897-1(c)(2)(iv) has been added, 
providing that dispositions of interests 
in publicly traded partnerships and 
trusts will be subject to the FIRPTA 
rules applicable to dispositions of 
interests in publicly traded corporations. 
Thus, only foreign persons holding a 
greater than five percent interest will be 
subject to section 897 on sale of their 
interests. The Service believes that 
FIRPTA’s treatment of interests in 
publicly traded corporations is 
appropriately extended to other publicly 
traded entities, because the FIRPTA 
problems associated with those entities 
are similar io the problems associated 
with publicly traded corporations. 


Interest Other Than an Interest Solely as 
a Creditor 


The definition of an interest other 
than an interest solely as a creditor 
contained in § 1.897-1 (d) remaifis 
largely as set forth in the proposed 
regulations. At the suggestion of one 
commentator it has been specified in 
§ 1.8971 (d) (2) that section 636 
production payments may constitute 
non-creditor interests if their total 
amount is contingent upon production, 
proceeds, or profits of the mineral 
property. One commentator questioned 
the Service's authority to provide in 
§ 1.897-1 (d) (2) and (3) that an interest 
in gross proceeds or profits constitutes 
an interest other than solely as a 
creditor. However, the Service continues 
to believe that the definition of a non- 
creditor interest for purposes of FIRPTA 
need not be identical to similar 
definitions in other areas, and that the 
Congressional intent to tax all gains 
derived from real property by foreign 
persons renders it appropriate to treat 
as non-creditor interests gross 
participation rights that could otherwise 
be used to extract real property gains 
free of tax. In response to another 
comment, § 1.897-1 (d} (3) now provides 
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that interests in an entity which are 
entirely contingent upon non-realty 
related factors (such as service revenues 
or unliquidated claims) will not 
constitute interests other than solely as 
a creditor for FIRPTA purposes. 

The installment obligation rules of 
§ 1.897-1 (d) (2) (ii) (A) and (3) (2) (ii) (A) 
have been amended in response to 
several comments. First, at one 
commentator’s request it has been 
clarified that if a treaty-protected 
disposition occurs prior to January 1, 
1985, and installment sale treatment is 
avoided (so that all gain is recognized 
under the protection of the treaty), then 
the installment obligation will not 
constitute a U.S. real property interest. 
Several other commentators objected to 
the rule that an installment obligation 
transferred to an unrelated party would 
constitute a non-creditor interest in the 
hands of the purchaser if any real 
property gain were unrecognized by the 
original holder of the obligation. 
Because of the practical difficulties that 
would face unrelated purchasers of 
installment obligations under such a 
tule, the regulations now provide that 
the obligation will not constitute a non- 
creditor interest in the hands of the 
subsequent holder. This relief is limited 
to unrelated purchasers, as a related 
purchaser can ascertain how much, if 
any, real property gain remains inherent 
in the obligation. Finally, one comment 
pointed out that the amount of gain or 
loss realized on the disposition of an 
installment obligation may depend on 
market factors extraneous to the actual 
real property gain inherent in the 
obligation. Nevertheless, section 453B 
requires that the entire amount be 
considered as resulting from the 
disposition of the real property, and 
these regulations cannot alter that 
result. 

With respect to the anti-abuse rule of 
§ 1.897~1 (d) (4), one commentator 
argued that the triggering tax-avoidance 
motive should be “the principal 
purpose” rather than “a principal 
purpose.” This suggestion has not been 
followed. First, as a theoretical matter 
the Service does not believe it 
approporiate to condone transactions 
that have major tax-avoidance motives 
solely because some other motive may 
be marginally more important. Second, 
the suggested test would as a practical 
matter involve taxpayers, the Service, 
and the courts in protracted efforts to 
divine the single most important purpose 
behind complicated business 
transactions. However, the regulations 
do adopt the suggestion of one 
commentator that a presumptively arms- 
length interest rate be specified. This 


has been accomplished by cross- 
reference to the applicable Federal rate 
under section 1274 {d). 


Proportionate Share of Assets Held by 
an Entity 


Minor clarifying changes were made 
to the provisions of § 1.897-1(e), which 
provide rules for determining the 
proportionate share of assets considered 
to be held by the holder of an interest in 
an entity. The rule of § 1.897-1(e)(2)(ii) 
that would have ignored 
disproportionate liquidation interests 
has been removed in response to a 
comment. A comment objecting to the 
rule of § 1.897-1(e)}(3){ii)(B) concerning 
discretionary trusts and estates was 
rejected because the comment ignored 
the potential abuse against the rule is 
aimed. 


Assets Used or Held for Use in a Trade 
or Business 


Section 1.897-1(f) contains 
substantially unchanged rules defining 
assets that are used or held for use in an 
entity's trade or business, which enter 
into the determination of U.S. real 
property holding corporation status. In 
response to two comments, goodwill and 
going concern value purchased from 
related parties may now be included, 
subject to special valuation and 
notification rules. In response to another 
comment, a provision has been added 
allowing the inclusion of investment 
assets held by entities the principal 
business of which is trading or investing 
in such assets. Finally, as suggested by 
several commentators a safe harbor 
provision has been added allowing a 
presumption that liquid assets are held 
for use in a trade or business, in an 
amount up to 5 percent of the value of 
other trade or business assets. 

Several other comments were not 
adopted. One commentator requested 
that an example be added concerning 


‘ insurance company assets, but that was 


found to be unnecessary in view of the 
“reserve or capitalization requirement” 
rule set forth in § 1.897—1(f}(2)(iii). 
Another commentator cbjected to the 
adoption of standards drawn from 
section 864 for purposes of the trade or 
business asset determination. That 
comment was not adopted, as the 
Service believes that.it is appropriate 
that assets treated under section 864 as 
used in trade or business for purposes of 
characterizing income will likewise be 
treated as used in the trade or business 
for purposes of the USRPHC test. 
Finally, five commentators argued that 
assets held for expansion or other future 
needs of a business ought to be included 
as trade or business assets. Those 
comments were not adopted because 
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they misconstrued the operation of the 
regulations under section 864. Those 
regulations generally determine use in a 
trade or business on the basis of present 
need, and since plans fo the future are 
not present needs, generally exclude 
assets held for future diversification, 
plant replacement, or business 
contingencies, regardless of where those 
future events are pianned to occur. As 
noted by one commentator, this 
exclusion of liquid assets held for future 
use is appropriate in this context 
because it is consonant with the 
statutory intent of bringing within 
FIRPTA corporations primarily 
exploiting real property based on what 
they are (or have been), not what they 
may become. However, the safe harbor 
provision described above was added to 
provide some relief from the need to 
make judgments as to the intended use 
of liquid assets. 


Related Person 


One commentator questioned the 
authority for the definition of a related 
person in § 1.897-1(i). Since transactions 
arranged between related persons are a 
simple means of avoiding the effect of 
rules designed with arm’s-length 
dealings in mind, the Service has found 
it necessary to prevent the avoidance of 
section 897 by excluding such 
transactions from consideration in the 
context of various rules. Rather than 
separately specifying in each instance 
the parties whose transactions could be 
used to manipulate a rule, these 
regulations adopt a unified approach 
which is used in every case. Thus, the 
unified concept of “related person” set 
forth in § 1.897-1(i) is well within the 
Secretary's authority under section 7805 
to issue “all needful rules and 
regulations for the enforcement of this 
titles-. 2" 


Foreign Person 


One commentator expressed concern 
about the effect of § 1.897—1(k) upon the 
taxation of fiduciaries, trusts, and 
beneficiaries. That comment was not 
followed, as it misinterpreted the effect 
of the definition of foreign person 
provided in paragraph (k). That 
definition simply provides a convenient 
means of referring to the entire class of 
persons that may be affected by the 
characterization under section 897 of 
real property gain as income effectively 
connected with a U.S. trade or business. 
The definition does not in any way 
determine the substantive consequences 
of that characterization, which must be 
ascertained under other relevant 
provisions of the Internal Revenue Code. 
Thus, the effect of section 897 gain upon 
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trusts and their beneficiaries must be 
determined under the provisions 
applicable to those persons. 


Fair Market Value of Assets 


The rule provided in § 1.897-0 (0) for 
determining the fair market value of 
assets have been modified in several 
ways. First, in response to four 
comments the debt that may offset the 
gross value of property has been 
broadened to include long-term debt in 
replacement of construction loans, and 
other refinancings, subject to certain 
restrictions. Second, offsetting is now 
permitted for debts incurred in direct 
connection with the property, even if not 
incurred to purchase or improve it. 
Third, related-party debt is now 
permitted to be included in the 
calculation if certain conditions are met. 
Intangible assets acquired from related 
persons may now be valued at their 
purchase price, subject to special 
notification rules. Fourth, going concern 
value and goodwill are now permitted to 
be valued pursuant to any reasonable 
method under § 1.897-1(0)(4)(iii), subject 
to special notification rules. Finally, 
several minor clarifying changes were 
made in response to various comments. 


U.S. Real Proyerty Holding 
Corporations | »der § 1.897-2 


Section 1.89~ -2 sets forth rules 
concerning the definition and 
consequences of U.S. real property 
holding corporation status. A number of 
clarifying changes have been made to 
these rules, as summarized below. 


Alternate Real Property Holding 
Corporation Test 


The alternative test for determining 
real property holding corporation status 
on the basis of book values, set forth in 
§ 1,897-2 (b)(2), has been modified in 
response to various comments. First, a 
separate definition of book value has 
been set out, in which it is specified that 
United States accounting principles 
must be used and that the test is applied 
with respect to indirectly held assets on 
the basis of their book value in the 
hands of the entity directly holding the 
assets. In add:"on, it has been clarified 
that the entity need not keep all of its 
books in accordance with U.S. 
accounting principles, so long as the + 
value of the relevant assets is 
determined in accordance therewith. 
Second, a series of rules has been added 
to clarify the consequences of the 
Service’s rebu’'al of the presumption 
allowed by § > 297-2 (b)(2). In general, a 
corporationt ~— has properly applied 
the rules of § 37-2 (b)(2) will not be 
subject to p< es if it is later 
determined a US. real property 


holding corporation, and that 
determination will generally be given 
prospective effect only. ° 


Determination Dates 


The rules concerning the dates on 
which a corporation must determine its 
U.S. real property holding corporation 
status have been substantially changed 
in response to several public comments. 
First, a new alternative determination- 
date method has been added. Under the 
alternative method, a determination 
must be made only at the end of each 
calendar month. Second, because 
determination dates no longer need to 
be coordinated with calendar-year 
information returns of domestic 
corporations under section 6039C, the 
mandatory annual determination date 
has been changed ot the last day of the 
corporation's taxable year, as suggested 
by several commentators. Third, the rule 
excusing determinations on the dates of 
de minimus dispositions of trade or 
business assets has been expanded to 
provide similar treatment for small 
acquisitions of U.S. real property 
interests. This rule will prevent the 
triggering of a determination as of every 
day on which construction materials are 
converted into real property interests 
during the construction of an 
improvement. In addition, a rule has 
been added to excuse the making of 
determinations on the dates of the 
disbursement of cash to meet the regular 
operating need of a business (e.g., to pay 
wages and salaries). 


Assets Held Indirectly 


Section 1.897-2 (e) provides special 
rules concerning the assets that a 
corproration is treated as holding 
indirectly, which include assets owned 
by a second corporation in which the 
first corporation holds a controlling 
interest. At the suggestion of one 
commentator, it has been specified that 
brother-sister corporations will not be 
considered to hold controllinginterests 
in each other solley by reason of 
attribution through their common parent 
pursuant to section 318. 


Termination of U.S. Real Property 
Holding Corporation Status 


Rules concerning the termination of a 
corporation's U.S. real property holding 
corporation status are provided in 
§ 1.897-2(f). In response to three 
comments, the rules of § 1.897-2(f)(2) 
concerning early termination upon 
disposition of all real property interests 
have been modified to allow the 
retention of any lease that has a fair 
market value of zero. The Service did 
not adopt a suggestion that the 
alternative book value method of 
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§ 1.897-2(b)(2) be made available in 
testing for the termination of U.S. real 
property holding corporation status. The 
Service believes that a more cautious 
approach is required in making 
determinations with respect to 
corporations that have been real 
property holding corporations than in 
making determinations with respect to 
corporations that have never crossed 
over that line. 


Means of Establishing That a 
Corporation Is Not a U.S. Real Property 
Holding Corporation 


The rules of § 1.897~2(g) concerning 
the means of establishing that a 
corporation is not a U.S. real property 
holding corporation have been modified 
in response to several comments. First, 
it has been specified that a foreign 
person who in disposing of an interest 
relies in good faith upon a statement 
from a corporation is not thereby 
excused from filing a return or paying a 
tax if the corporation's statement is later 
found to have been incorrect, but will 
not be subject to penalties. 
Commentators had argued that the 
return and payment of tax should be 
excused in such cases, but those 
comments were not adopted because the 
Service lacks authority to excuse 
substantive tax liability arising under 
the Code. Second, the regulations now 
provide that a foreign person or 
domestic corporation may in the first 
instance request that the Director of the 
Foreign Operations District determine 
the status of a corporation, based on 
information supplied by the person 
making the request. However, a request 
that the Director make a determination 
based upon his own records may only 
be made by a person that has tried and 
failed to obtain information from the 
corporation as to its status. In addition, 
the Director may make such a 
determination upon his own motion. 
Finally, a new provision has been added 
that permits a domestic corporation 
determining its own status to make an 
independent determination of the status 
of a corporation in which it holds an 
interest. A corporation that utilizes this 
rule will be subject to a special 
notification requirement. 

Two commentators questioned the 
Service's authority to require that 
domestic corporations notify it that they 
are not U.S. real property holding 
corporations. The Service believes that 
such a requirement is within the 
authority granted by sections 897(c), 
6011, and 7805. 
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Elections of Foreign Corporations To Be 
Treated as Domestic Corporations 


Sections 1.897-3 and 1.897—4 provide 
rules pursuant to which certain foreign 
corporations may elect under sections 
897 (i) and (k) to be treated as domestic 
corporations for purposes of FIRPTA. 
Only minor clarifying changes have 
been made to these rules. The 
regulations do not follow two comments 
advocating restriction of the Service's 
access to shareholder consents and 
waivers that are permitted pursuant to 
§ 1.897-3(c)(4){ii) to be retained by the 
corporation. The Service believes that 
allowing the signed documents to be 

‘retained by the corporation is the most 
liberal rule permissible, and that any 
ultimate restriction of the Service's 
access to those documents would be 
contrary to the letter and intent of 
section 897{i). 


Executive Order 12291 and Regulatory 
Flexibility Act 


The Commissioner of Internal 
Revenue has determined that these 
regulations are not major regulations as 
defined in Executive Order 12291 and 
therefore a regulatory impact analysis is 
not required. The Internal Revenue 
Service has concluded that these 
regulations are interpretative and thus 
the notice and public comment 
procedure requirements of 5 U.S.C. 553 
do not apply. Accordingly, these 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. Chapter 6). 


Paperwork Reduction Act of 1980 


The collection of information 
requirements contained in these 
regulations have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB under control number 1545-0123. 


Drafting Information 


The principal author of these 
regulations is Robert E. Culbertson, Jr. of 
the Legislation and Regulations Division 
of the Office of Chief Counsel, Internal 
Revenue Service. Personnel from other 
offices of the Internal Revenue Service 
and Treasury Department partcipated in 
developing the regulations. 


List of Subjects 26 CFR 1.861-1 Through 
1.997-1 


Income taxes, Aliens, Exports, DISC, 
Foreign Investments in U.S., Foreign tax 
credit, FSC, Sources of income, United 
States investment abroad. 


26 CFR Part 6a 


Bonds, Income Taxes, Mortgages, 
Veterans, Foreign Investments in United 
States real property interests. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR Parts 1 and 6a 
are amended as follows: 


PART 1—{AMENDED} 


Paragraph 1. Sections 1.897-1 through 
1.8974 are added to Part 1, to read as 
set forth below: 


§ 1.897-1 Taxation of foreign investment 
in United States real property interests, 
Gefinition of terms. 

(a) In general—{1) Purpose and scope 
of regulations. These regulations 
provide guidance with respect to the 
taxation of foreign investments in U.S. 
real property interests and related 
matters. This section defines various 
terms for purposes of sections 897, 1445, 
and 6039C and the regulations 
thereunder. Section 1.897-2 provides 
rules regarding the definition of, and 
consequences of, U.S. real property 
holding corporation status. Section 
1.897-3 sets forth rules pursuant to 
which certain foreign corporations may 
elect under section 897(i) to be treated 
as domestic corporations for purposes of 
sections 897 and 6039C. Finally, § 1.987- 
4 provides rules concerning the similar 
election under section 897(k) for certain 
foreign corporations in the process of 
liquidation. 

(2) Effective date. The regulations set 
forth in §§ 1.897-1 through 1.897—4 are 
effective for transactions occurring after 
June 18, 1980. However, with respect to 
all transactions occurring after June 18, 
1980 and before January 30, 1985, 
taxpayers may at their option choose to 
apply the Temporary Regulations under 
section 897 (in their entirety). The 
Temporary Regulations are located at 26 
CFR §§ 6a. 897-1 through 6a.897-4 
(Revised as of April 1, 1983), and were 
originally published in the Federal 
Register for September 21, 1982 (47 FR 
41532) and amended by T.D. 7890, 
published in the Federal Register on 
April 28, 1983 (48 FR 19163). 

(b) Real property—({1) In general. The 
term “real property” includes the 
following three categories of property: 
Land and unserved natural products of 
the land, improvements, and personal 
property associated with the use of real 
preperty. The three categories of real 
property are defined in subparagraphs 
(2), (3), and (4) of this paragraph (b). 
Local law definitions will not be 
controlling for purposes of determining 
the meaning of the term “real property” 
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as it is used in sections 897, 1445, and 
6039C and the regulations thereunder. 

(2) Land and unserved natural 
products of the land. The term “real 
property” includes land, growing crops 
and timber, and mines, wells, and other 
natural deposits. Crops and timber 
cease to be real property at the time that 
they are served from the land. Ores, 
minerals, and other natural deposits 
cease to be real property when they are 
extracted from the ground. The storage 
of severed or extracted crops, timber, or 
minerals in or upon real property will 
not cause such property to be 
recharacterized as real property. 

(3) Improvements—{i) In general. The 
term “real property” includes 
improvements on land. An improvement 
is a building, any other inherently 
permanent structure, or the structural 
components of either, as defined in 
subdivisions (ii) through (iv) of this 
paragraph (b)(3). 

(ii) Building. The term “building” 
generally means any structure or edifice 
enclosing a space within its walls, and 
usually covered by a roof, the purpose of 
which is, for example, to provide shelter 
or housing or to provide working, office, 
parking, display, or sales space. The 
term includes, for example, structures 
such as apartment houses, factory and 
office buildings, warehouses, barns, 
garages, railway or bus stations, and 
stores. Any structure that is classified as 
a building for purposes of section 
48(a)(1)(B) and § 1.48—1 shall be treated 
as such for purposes of this section. 

(iii) Inherently permanent structure— 
(A) Jn general. The term “inherently 
permanent structure” means any 
property not otherwise described in this 
paragraph (b)(3) that is affixed to real 
property and that will ordinarily remain 
affixed for an indefinite period of time. 
Property that is not classified as a 
building for purposes of section 
48(a)(1}(B) and § 1.48-1 may 
nevertheless constitute an inherently 
permanent structure. For purposes of 
this section, affixation to real property 
may be accomplished by weight alone. 

(B) Use of precedents under section 
48. Any property not otherwise 
described in this paragraph (b)(3) that 
constitutes “other tangible property” 
under the principles of section. 
48(a)(1)(B) and § 1.48-1 (c) and (d) shall 
be treated for purposes of this section as 
an inherently permanent structure. Thus, 
for example, the term includes 
swimming pools, paved parking areas 
and other pavements, special 
foundations for heavy equipment, 
wharves and docks, bridges, fences, 
inherently permanent advertising 
displays, inherently permanent outdoor 








lighting facilities, railroad tracks and 
signals, telephone poles, permanently 
installed telephone and television 
cables, broadcasting towers, oil 
derricks, oil and gas pipelines, oil and 
gas storage tanks, grain storage bins, 
and silos. However, property that is 
determined to be either property in the 
nature of machinery under § 1.48-1(c) or 
property which is essentially an item of 
machinery or equipment under § 1.48- 
1(e)(1)(i) shall not be treated as an 
inherently permanent structure. 

(C) Absence of precedents under 
section 48. Where precedents developed 
under the principles of section 48 fail to 
provide adequate guidance with respect 
to the classification of particular 
property, the determination of whether 
such property constitutes an inherently 
permanent structure shall be made in 
view of all the facts and circumstances. 
In particular, the following factors must 
be taken into account: 

(7) The manner in which the property 
is affixed to real property; 

(2) Whether the property was 
designed to be easily removable or to 
remain in place indefinitely; 

(3) Whether the property has been 
moved since its initial installation; 

(4) Any circumstances that suggest the 
expected period of affixation (e.g., a 
lease that requires removal of the 
property upon its expiration); 

(5) The amount of damage that 
removal of the property would cause to 
the property itself or to the real property 
to which it is affixed; and 

(6) The extent of the effort that would 
be required to remove the property, in 
terms of time and expense. 

(iv) Structural components of 
buildings and other inherently 
permanent structures. Structural 
components of buildings and other 
inherently permanent structures, as 
defined in § 1.48-1 (e)(2), themselves 
constitute improvements. Structural 
components include walls, partitions, 
floors, ceilings, windows, doors, wiring, 
plumbing, central heating and central air 
conditioning systems, lighting fixtures, 
pipes, ducts, elevators, escalators, 
sprinkler systems, fire escapes and other 
components relating to the operation or 
maintenance of a building. However, the 
term “structural components” does not 
include machinery the sole justification 
for the installation of which is the fact 
that such machinery is required to meet 
temperature or humidity requirements 
which are essential for the operation of 
other machinery or the processing of 
materials or foodstuffs. Machinery may 
meet the “sole justification” test 
provided by the preceding sentence 
even though it incidentally provides for 
the comfort of employees or serves to an 
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insubstantial degree areas where such 
temperature or humidity requirements 
are not essential. 

(4) Personal property associated with 
the use of the real property—(i) In 
general. The term “real property” 
includes movable walls, furnishings, and 
other personal property associated with 
the use of the real property. Personal 
property is associated with the use of 
real property only if it is described in 
one of the categories set forth in 
subdivisions (A) through (D) of this 
paragraph (b)(4)(i). “Personal property” 
for purposes of this section means any 
property that constitutes “tangible 
personal property” under the principles 
of § 1.48-1(c), without regard to whether 
such property qualifies as section 38 
property. Such property will be 
associated with the use of the real 
property only where both the personal 
property and the United States real 
property interest with which it is 
associated are held by the same person 
or by related persons within the 
meaning of § 1.897-1(i). For purposes of 
this paragraph (b)(4)(i), property is used 
“predominantly” in a named activity if it 
is devoted to that activity during at least 
half of the time in which it is in use 
during a calendar year. 

(A) Property used in mining, farming, 
and forestry. Personal property is 
associated with the use of real property 
if it is predominantly used to exploit 
unsevered natural products in or upon 
the land. Such property includes mining 
equipment used to extract ores, 
minerals, and other natural deposits 
from the ground. It also includes any 
property used to cultivate the soil and 
harvest its products, such as farm 
machinery, draft animals, and 
equipment used in the growing and 
cutting of timber. However, personal 
property used to process or transport 
minerals, crops, or timber after they are 
severed from the land is not associated 
personal property. 

(B) Property used in the improvement 
of real property. Personal property is 
associated with the use of real property 
if it is predominantly used to construct 
or otherwise carry out improvements to 
real property. Such property includes 
equipment used to alter the natural 
contours of the land, equipment used to 
clear and prepare raw land for 
construction, and equipment used to 
carry out the construction of 
improvements. 

(C) Property used in the operation of a 
lodging facility. Personal property is 
associated with the use of real property 
if it is predominantly used in connection 
with the operation of a lodging facility. 
Property that is used in connection with 
the operation of a lodging facility 









includes property used in the living 
quarters of such facility, such as beds 
and other furniture, refrigerators, ranges 
and other equipment, as well as 
property used in the common areas of 
such facility, such as lobby furniture and 
laundry equipment. Such property 
constitutes personal property associated 
with the use of real property in the 
hands of the owner or operator of the 
facility, not of the tenant or guest. A 
lodging facility is an apartment house or 
apartment, hotel, motel, dormitory, 
residence, or any other facility (or part 
of a facility) predominantly used to 
provide, at a charge, living and/or 
sleeping accommodations, whether on 
daily, weekly, monthly, annual, or other 
basis. The term “lodging facility” does 
not include a personal residence 
occupied solely by its owner, or a 
facility used primarily as a means of 
transportation (such as an aircraft, 
vessel, or a railroad car) or used 
primarily to provide medical or 
convalescent services, even though 
sleeping accommodations are provided. 
Nor does the term include temporary 
living quarters provided by an employer 
due to the unavailability of lodgings 
within a reasonable distance of a work- 
site (such as a mine or construction 
project). The term “lodging facility” does 
not include any portion of a facility that 
constitutes a nonlodging commercial 
facility and that is available to persons 
not using the lodging facility on the 
same basis that it is available to tenants 
of the lodging facility. Examples of 
nonlodging commercial facilities include 
restaurants, drug stores, and grocery 
stores located in a lodging facility. 

(D) Property used in the rental of 
furnished office and other work space. 
Personal property is associated with the 
use of real property if it is 
predominantly used by a lessor to 
provide furnished office or other work 
space to lessees. Property that is so used 
includes office furniture and equipment 
included in the rental of furnished 
space. Such property constitutes 
personal property associated with the 
use of real property in the hands of the 
lessor, not of the lessee. 

(ii) Dispositions of associated 
personal property—{A) In general. 
Personal property that has become 
associated with the use of a real 
property interest shall itself be treated 
as a real property interest upon its 
disposition, unless either: 

(1) The personal property is disposed 
of more than one year before the 
disposition of any present right to use or 
occupy the real property with which it 
was associated (and-subject to the 




















provisions of subdivision (B) of this 
paragraph (b)(4)(ii)); 

(2) The personal property is disposed 
of more than one year after the 
disposition of all present rights to use or 
occupy the real property with which it 
was associated (and subject to the 
provisions of subdivision (C) of this 
paragraph (b)(4)(ii)); or 

(3) The personal property and the real 
property with which it was associated 
are separately sold to persons that are 
related neither to the transferor not to 
one another (and subject to the 
provisions of subdivision (D) of this 
paragraph (b)(4)(ii)). 

(B) Personal property disposed of one 
year before realty. A transferor of 
personal property associated with the 
use of real property need not treat such 
property as a real property interest upon 
disposition if on the date of disposition 
the transferor does not expect or intend 
to dispose of the real property until 
more than one year later. 


However, if the real property is in fact 
disposed of within the-following year, 
the transferor must treat the personal 
property as having been a real property 
interest as of the date on which the 
personalty was disposed of. If the 
transferor had not previously filed an 
income tax return, a return must be filed 
and tax paid, together with any interest 
due thereon, by the later of the date on 
which a tax return or payment is 
actually due (with extensions), or the 
60th day following the date of 
disposition. If the transferor had 
previously filed an income tax return, an 
amended return must be filed and tax 
paid, together with any interest due 
thereon, by the later of the dates 
specified above. Such a transferor may 
be liable to penalties for failure to file, 
for late payment of tax, or for 
understatement of liability, but only if 
the transferor knew or had reason to 
anticipate that the real property would 
be disposed of within one year of the 
disposition of the associated personal 
property. 

(C) Personalty disposed of one year 
after realty. A disposition of real 
property shall be disregarded for 
purposes of subdivision (A)(2) of this 
paragraph (b) (4)(ii) if any right to use or 
occupy the real property is reacquired 
within the one-year period referred to in 
that subdivision. However, the 
disposition shall not be disregarded if 
such reacquisition is made in 
foreclosure of a mortgage or other 
security interest, in the exercise of a 
contractual remedy, or in the 
enforcement of a judgment. If, however, 
the reacquisition of the porperty is made 
pursuant to a plan the principal purpose 





Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


of which is the avoidance of the 
provisions of section 897, 1445, or 6039C 
and the regulations thereunder, then the 
initial disposition shall be disregarded 
for purposes of subdivision (A)(2) of this 
paragraph (b)(4)(ii). 

(D) Separate dispositions of 
personality and realty. A transferor of 
personal property associated with the 
use of real property need not treat such 
property as a real property interest upon 
disposition if within 90 days before or 
aiter such disposition the transferor 
separately disposes of the real property 
interest to persons that are related 
neither to the transferor nor to the 
purchaser of the personal property. A 
transferor may rely upon this rule unless 
the transferor knows or has reason to 
know that the purchasers of the real 
property and the personal property— 

(2) Are related persons; or 

(2) Intend to reassociate the personal 
property with the use of the real 
property within one year of the date of 
disposition of the personal property. 

(E) Status of property in hands of 
transferee. Personal property that has 
been associated with the use of real 
property and that is sold to an unrelated 
party will be treated as real property in 
the hands of the transferee only if the 
personal property becomes associated 
with the use of real property held or 
acquired by the transferee, in the 
manner described in paragraph (b)(4)(i) 
of this section. 

(iii) Determination dates. The 
determination of whether personal 
property is personal property associated 
with the use of real property as defined 
in this paragraph (b)(4) is to be made on 
the date the personal property is 
disposed of and on each applicable 
determination date. See § 1.897-2(c). 

(c) United States real property 
interest—(1) In general. The term 
“United States real property interest” 
means any interest, other than an 
interest solely as a creditor, in either: 

(i) Real property located in the United 
States or the Virgin Islands, or 

(ii) A domestic corporation unless it is 
established that the corporation was not 
a U.S. real property holding corporation 
within the period described in section 
897(c)(1)(A)(ii). 

In addition, for the limited purpose of 
determining whether any corporation is 
a U.S. real property holding corporation, 
the term “United States real property 
interest’ means an interest, other than 
an interest solely as a creditor, in a 
foreign corporation unless it is 
established that the foreign corporation 
is not a U.S. real property holding 
corporation within the period prescribed 
in section 897(c)(1)(A)(ii). See § 1.897-2 
for rules regarding the manner of 
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establishing that a corporation is not a 
United States real property holding 
corporation. 

(2) Exceptions and special rules—{i) 
Domestically-controlled REIT. An 
interest in a domestically-controlled real 
estate investment trust (REIT) is not a 
U.S. real property interest. A 
domestically-controlled REIT is one in 
which less than 50 percent of the fair 
market value of the outstanding stock 
was directly or indirectly held by foreign 
persons during the five-year period 
ending on the applicable determination 
date (or the period since June 18, 1980, if 
shorter). For purposes of this 
determination the actual owners of 
stock, as determined under § 1.857-8, 
must be taken into account. 

(ii) Corporation that has disposed of 
all U.S. real property interests. The term 
“United States real property interest” 
does not include an interest in a 
corporation which has disposed of all its 
U.S. real property interests in 
transactions in which the full amount of 
gain, if any, was recognized, as provided 
as section 897(c)(1)(B). See § 1.897-2(f) 
for rules regarding the requirements of 
section 897(c)(1)(B). 

(iii) Publicly-traded corporations. ¥f, 
at any time during the calendar year, 
any class of stock of a domestic 
corporation is regularly traded on an 
established securities market, an 
interest in such corporation shall be 
treated as a U.S. real property interest 
only in the case of: 

(A) Stock of any regularly traded class 
owned by a person who beneficially 
owned more than 5 percent of the fair 
market value of that class of stock at 
any time during the five year period 
ending either on the date of disposition 
of such stock or other applicable 
determination date (or the period since 
June 18, 1980, if shorter), or 

(B) Any other interest in the 
corporation (other than an interest 
solely as a creditor) if on the date such 
interest was acquired by its present 
holder it had a fair market value greater 
than the fair market value on that date 
of 5 percent of the regularly traded class 
of the corporation’s stock with the 
lowest fair market value. When a person 
holds separate non-regularly traded 
interests in a single corporation that 
were separately acquired for a principal 
purpose of avoiding the 5 percent 
limitation of this subdivision (B), such 
interests shall be cumulated for 
purposes of applying that limitation. 
Separate non-regularly traded 
interests that were acquired in 
transactions more than three years apart 
shall not be cumulated pursuant to this 
rule. In determining whether a 
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shareholder holds 5 percent of a class of 
stock in a corporation (or any other 
interest of an equivalent fair market 
value), section 318{a) shall apply (except 
that sections 318(a) (2)(C) and (3)(C) are 
applied by substituting the phrase “5 
percent” for “50 percent”’). 

{iv) Publicly traded partnerships and 
trusts. If any class of interests in a 
partnership or trust is, within the 
meaning of § 1.897-1(m) and (n), 
regularly on an established securities 
market, then for purposes of sections 
897(g) and 1445 and § 1.897-2 (d) and (e) 
an interest in the entity shall not be 
treated as an interest in a partnership or 
trust. Instead, such an interest shall be 
subject to the rules applicable to 
interests in publicly traded corporations 
pursuant to paragraph (c)(2)(iii) of this 
section. Such interests can be real 
property interests in the hands of a 
person that holds a greater than 5 
percent interest. Therefore, solely for 
purposes of determining whether greater 
than 5 percent interests in such an entity 
constitute U.S. real property interests 
the disposition of which is subject to 
tax, the entity is required to determine 
pursuant to the provisions of § 1.897-2 
whether the assets it holds would cause 
it to be classified as a U.S. real property 
holding corporation if it were a 
corporation. The treatment of 
dispositions of U.S. real property 
interests by publicly traded partnerships 
and trusts is not affected by the rules of 
this paragraph (c)(2)(iv); by reason of 
the operation of section 897(a), foreign 
partners or beneficiaries are subject to 
tax upon their distributive share of any 
gain recognized upon such dispositions 
by the partnership or trust. The rules of 
this paragraph (c)({2){iv) are illustrated 
by the following example. 

Example. PTP is a partnership one class of 
interests in which is regularly traded on an 
established securities market. A is a 
nonresident alien individual who owns 1 
percent of a class of limited partnership 
interests in PTP. B is a nonresident alien 
individual who owns 10 percent of the same 
class of limited partnership interests in PTP. 
On July 1, 1986, A and B sell their interests in 
PTP. Pursuant to the rules of this paragraph 
(c)(2){iv), neither disposition is treated as the 
disposition of a partnership interest subject 
to the provisions of section 897(g). Instead, A 
and B are treated as having disposed of 
interests in a publicly traded corporation. 
Therefore, pursuant to the rule of paragraph 
(c)(2){iii) of this section, A's disposition of a1 
percent interest has no consequences under 
section 897. However, B's disposition of a 10 
percent interest will constitute the disposition 
of a US. real property interest subject to tax 
by reason of the operation of section 897 
unless it is established pursuant to the rules 
of § 1.897-2 that the interest is not a U.S. real 
property interest. g 


(d) Interest other than an interest 
solely as a creditor—(1) In general. This 
paragraph defines an interest other than 
an interest solely as a creditor, with 
respect to real property, and with 
respect to corporations, partnerships, 
trusts, and estates. An interest solely as 
a creditor either in real property or in a 
domestic corporation does not constitute 
a United States real property interest. 
Similarly, where one corporation holds 
an interest solely as a creditor in a 
second corporation or in a partnership, 
trust, or estate, that interest will be 
disregarded for purposes of determining 
whether the first corporation is a U.S. 
real property holding corporation 
(except to the extent that such interest 
constitutes an asset used or held for use 
in a trade or business, in accordance 
with rules of § 1.897-1(f}). In addition, 
the disposition-of an interest solely as a 
creditor in a parnership, trust, or estate 
is not subject to sections 897, 1445, and 
6039C. Whether an interest is 
considered debt under any provisions of 
the Code is not determinative of 
whether it constitutes an interest solely 
as a creditor for purpose of sections 897, 
1445, and 6039C and the regulations 
thereunder. 


(2) Interests in real property other 
than solely as a creditor—{i) In general. 
An interest in real property other than 
an interest solely as a creditor includes 
a fee ownership, co-ownership, or 
leasehold interest in real property, a 
time sharing interest in real property, 
and a life estate, remainder, or 
reversionary interest in such property. 
The term also includes any direct or 
indirect right to share in the 
appreciation in the value of, or in the 
gross or net proceeds or profits 
generated by, the real property. A loan 
to an individual or entity under the 
terms of which a holder of the 
indebtedness has any direct or indirect 
right to share in the value of, or the 
gross or net proceeds or profits 
generated by, an interest in real 
property of the debtor or of a related 
person is, in its entirety, an interest in 
real property other than solely as a 
creditor. An interest in production 
payments decribed in section 636 does 
not generally constitute an interest in 
real property other than solely as a 
creditor. However, a right to production 
payments shall constitute an interest in 
real property other than solely as a 
creditor if it conveys a right to share in 
the appreciation in the value of, or in the 
gross or net proceeds or profits 
generated by, the mineral property. The 
rules of this paragraph (d)(2)(i) are 
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illustrated by the following example. 

Example. A, a U.S. citizen, purchases a 
condominium unit located in the United 
States for $500,000. A makes a $100,000 down 
payment and borrows $400,000 from B, a 
foreign person, to pay the balance of the 
purchase price. Under the terms of the loan. 
A is to pay B 13 percent annual interest each 
year for 10 years and 35 percent of the 
appreciation in the fair market value of the 
condominum at the end of the 10-year period, 
Because B has a right to share in the 
appreciation in value of the condominium, B 
has an interest other than solely as a creditor 
in the condominium. B's entire interest in the 
obligation from A, therefore, is a United 
States real property interest. 

(ii) Special rule—(A) Installment ob- 
ligations. A right to installment or other 
deferred payments from the disposition 
of an interest in real property will 
constitute an interest solely as a creditor 
if the transferor elects not to have the 
installment method of section 453{a) 
apply, any gain or loss is recognized in 
the year of disposition, and all tax due is 
timely paid. See section 1445 and 
regulations thereunder for further 
guidance concerning the availability of 
installment sale treatment under section 
453. If an agreement for the payment of 
tax with respect to an installment sale is 
entered into with the Internal Revenue 
Service pursuant to section 1445, that 
agreement may specify whether or not 
the installment obligation will constitute 
an interest solely as a creditor. If an 
installment obligation constitutes an 
interest other than solely as a creditor 
then the receipt of each payment shall 
be treated as the disposition of an 
interest in real property that is subject 
to section 897(a) to the extent of any 
gain required to be taken into account 
pursuant to section 453. 

If the original holder of an installment 
obligation that constitutes an interest 
other than solely as a creditor 
subsequently disposes of the obligation 
to an unrelated party and recognizes 
gain or loss pursuant to section 453B, the 
obligation will constitute an interest in 
real property solely as a creditor in the 
hands of the subsequent holder. 
However, if the obligation is disposed of 
to a related person and the full amount 
of gain realized upon the disposition of 
the real property has not been 
recognized upon such disposition of the 
installment obligation, then the 
obligation shall continue to be an 
interest in real property other than 
solely as a creditor in the hands of the 
subsequent holder subject to the rules of 
this paragraph (d)(2)(ii)(A). 

In addition, if the obligation is 

disposed of to any person for a principal 
purpose of avoiding the provisions of 
sections 897, 1445, or 6039C, then the 
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obligation shall continue to be an 
interest in real property other than 
solely as a creditor in the hands of the 
subsequent holder subject to the rules of 
this paragraph (d)(2){ii)(A). However, 
rights to payments arising from 
dispositions that took place before June 
19, 1980, shall in no event constitute 
interests in real property other than 
solely as a creditor, even if such 
payments are received after June 18, 
1980. In addition, rights to payments 
arising from dispositions to unrelated 
parties that took place before January 1, 
1985, and that were not subject to U.S. 
tax pursuant to the provisions ofa U.S. 
income tax treaty, shall not constitute 
interests in real property other than 
solely as a creditor, even if such 
payments are received after December 
31, 1984. 

(B) Options. An option, a contract or a 
right of first refusal to acquire any 
interest in real property (other than an 
interest solely as a creditor) will itself 
constitute an interest in real property 
other than solely as a creditor. 

(C) Security interests. A right to 
repossess or foreclose on real property 
under a mortgage, security agreement, 
financing statement, or other collateral 
instrument securing a debt will not be 
considered a reversionary interest in, or 
a right to share in the appreciation in 
value of or gross or net proceeds or 
profits generated by, an interest in real 
property. Thus, no such right of 
repossession or foreclosure will of itself 
cause an interest in real property which 
is otherwise an interest solely as a 
creditor to become an interest’other 
than solely as a creditor. In addition, a 
person acting as mortgagee in 
possession shall not be considered to 
hold an interest in real property other 
than solely as a creditor, if the 
mortgagee’s interest in the property 
otherwise constitutes an interest solely 
as a creditor. 

(D) Indexed interest rates. An interest 
will not constitute a right to share in the 
appreciation in the value of, or gross or 
net proceeds or profits generated by, 
real property solely because it bears a 
rate of interest that is tied to an index of 
any kind that is intended to reflect 
general inflation or deflation of prices 
and interest rates (e.g., the Consumer 
Price Index). However, where an 
interest in real property bears a rate of 
interest that is tied to an index the 
principal purpose of which is to reflect 
changes in real property values, the real 
property interest will be considered an 
indirect right to share in the 
appreciation in value of, or gross or net 
proceeds or profits generated by, real 
property. Such an indirect right 
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constitutes an interest in real property 
other than solely as a creditor. 

(E) Commissions. A right to payment 
of a commission, brokerage fee, or 
similar charge for professional services 
rendered in connection with the 
arrangement or financing of a purchase, 
sale, or lease of real property does not 
constitute a right to share in the 
appreciation in value of, or gross or net 
proceeds or profits of, real property 
solely because it is based upon a 
percentage of the purchase price or rent. 
Thus, a right to a commission earned by 
a real estate agent based ona 
percentage of the sales price does not 
constitute an interest in real property 
other than solely as a creditor. 
However, a right to a commission, 
brokerage fee, or similar charge will 
constitute an interest other than solely 
as a creditor if the total amount of the 
payment is contingent upon 
appreciation, proceeds, or profits of the 
real property occurring or arising after 
the date of the transaction with respect 
to which the professional services were 
rendered. For example, a commission 
earned in connection with the purchase 
of a real property interest that is 
contingent upon the amount of gain 
ultimately realized by the purchaser will 
constitute an interest in real property 
other than solely as a creditor. 

(F) Trustees’ fees, etc. A right to 
payment of reasonable compensation 
for services rendered as a trustee, as an 
administrator of an estate, or in a 
similar capacity does not constitute a 
right to share in the appreciation in the 
value of, or gross or net proceeds or 
profits of, real property solely because 
the assets of the trust or estate include 
U.S. real property interests, 

(3) Interest in an entity other than 
solely as a creditor—{i) In general. For 
purposes of sections 897, 1445, and 
6039C, an interest in an entity other than 
an interest solely as a creditor is— 

(A) Stock of a corporation; 

(B) An interest in a partnership asa 
partner within the meaning of section 
761(b) and the regulations thereunder; 

(C) An interest in a trust or estate as a 
beneficiary within the meaning of 
section 643(c) and the regulations 
thereunder or an ownership interest in 
any portion of a trust as provided in 
section 671 through 679 and the 
regulations thereunder; 

(D) An interest which is, in whole or 
in part, a direct or indirect right to share 
in the appreciation in value of an 
interest in an entity described in 
subdivision (A), (B), or (C) of this 
paragraph (d)(3)(i) or a direct or indirect 
right to share in the appreciation in 
value of assets of, or gross or net 
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proceeds or profits derived by, the 
entity; or 

(E) A right (whether or not presently 
exercisable) directly or indirectly to 
acquire, by purchase, conversion, 
exchange, or in any other manner, an 
interest described in subdivision (A), 
(B), (C), or (D) of this paragraph (d)}(3) 
(i). 

(ii) Special rules—{A) Installment 
obligations. A right to installment or 
other deferred payments from the 
disposition of an interest in an entity 
will consititute an interest solely as a 
creditor if the transferor elects not to 
have the installment method of section 
453(a) apply, any gain or loss is 
recognized in the year of disposition, 
and tax due is timely paid. See section 
1445 and regulations thereunder for 
further guidance concerning the 
availability of installment sale treatment 
under section 453. If an agreement for 
the payment of tax with respect to an 
installment sale is entered into with the 
Internal Revenue Service pursuant to 
section 1445, that agreement may 
specify whether or not the installment 
obligation will constitute an interest 
solely as a creditor. If an installment 
obligation constitutes an interest other 
than solely as a creditor then the receipt 
of each payment shall be treated as the 
disposition of such an interest and shall 
be subject to section 897(a) to the extent 
that: (7) It constitutes the disposition of 
a US. real property interest and (2) Gain 
or loss is required to be taken into 
account pursuant to section 453. Such 
treatment shall apply to payments 
arising from dispositions of interests in a 
corporation any class of the stock of 
which is regularly traded on an 
established securities market, but only 
in the case of a disposition of any 
portion of an interest described in 
paragraph (c)(2)(iii){A) or (B) of this 
section. If the original holder of an 
installment obligation that constitutes 
an interest other than solely as a 
creditor subsequently disposes of the 
obligation to an unrelated party and 
recognizes gain or loss pursuant to 
section 453B, the obligation will 
constitute an interest in the entity solely 
as a creditor in the hands of the 
subsequent holder. However, if the 
obligation is disposed of to a related 
person and the full amount of grain 
realized upon the disposition of the 
interest in the entity has not been 
recognized upon such disposition of the 
installment obligation, then the 
obligation shall continue to be an 
interest in the entity other than solely as 
a creditor in the hands of the subsequent 
holder subject to the rules of this 
paragraph (d)(3)(ii)(A). In addition, if the 
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obligation is disposed of to any person 
for a principal purpose of avoiding the 
provisions of section 897, 1445, or 6039C, 
then the obligation shall continue to be 
an interest in the entity other than solely 
as a creditor in the hands of the 
subsequent holder subject to the rules of 
this paragraph (d)(3){ii)(A). However, 
rights to payments arising from 
dispositions that took place before June 
19, 1980, shall in no event constitute 
interests in an entity other than solely 
as a creditor, even if such payments are 
received after June 18, 1980. In addition, 
such treatment shall not apply to 
payments arising from dispositions to 
unrelated parties that took place before 
January 1, 1985, and that were not 
subject to U.S. tax pursuant to the 
provisions of a U.S. income tax treaty, 
regardless of when such payments are 
received. 

(B) Contingent interests. The interests 
described in subdivision (D) of 
paragraph (d)(3)(i) of this section include 
any right to a payment from an entity 
the amount of which is contingent on the 
appreciation in value of an interest 
described in subdivision (A), [B), or (C) 
of paragraph [d)(3)(i) of this secton or 
which is contingent on the appreciation 
in value of assets of, or the general gross 
or net proceeds or profits derived by, 
such entity. The right to such a payment 
is itself an interest in the entity other 
than solely as a creditor, regardless of 
whether the holder of such right actually 
holds an interest in the entity described 
in subdivision (A), (B), or (C) of 
paragraph (d)(3)(i) of this section. For 
example, a stock appreciation right 
constitutes an interest in a corporation 
other than solely as a creditor even if 
the holder of such right actually holds 
no stock in the corporation. However, 
the interests described in subdivision 
(D) of paragraph (d)(3){i) of this section 
do not include any right to a payment 
that-is (7) exclusively contingent upon 
and exclusively paid out of revenues 
from sales of personal property (whether 
tangible or intangible) or from services, 
or (2) exclusively contingent upon the 
resolution of a claim asserted against 
the entity by a person related neither to 
the entity nor to the holder of the 
interest. 

(C) Security interests. A right to 
repossess or foreclose on an interest in 
an entity under a mortgage, security 
agreement, financing statement, or other 
collateral instrument securing a debt 
will not of itself cause an interest in an 
entity which is otherwise an interest 
solely as a creditor to become an 
interest other than solely as a creditor. 

(D) Royalties. The interests described 
in subdivision (D) of paragraph (d){3){i) 


of this section do not include rights to 
payments representing royalties, license 
fees, or similar charges for the use of 
patents, inventions, formulas, 
copyrights, literary, musical or artistic 
compositions, trademarks, trade names, 
franchises, licenses, or similar intangible 
property. 

(E) Commissions. The interests 
described in subdivision (D) of 
paragraph (d)[3)(i) of this section do not 
include a right to a commission, 
brokerage fee or similar charge for 
professional services rendered in 
connection with the purchase or sale of 
an interest in an entity. However, a right 
to such a payment will constitute an 
interest other than solely as a creditor if 
the total amount of the payment is 
contingent upon appreciation in value of 
assets of, or proceeds or profits derived 
by, the entity after the date of the 
transaction with respect to which the 
payment was earned. 

(F) Trustee’s fees. The interests 
described in subdivision (D) of 
paragraph (d)(3)(i) of this section do not 
include a right to payment representing 
reasonable compensation for services 
rendered as a trustee, as an 
administrator of an estate, or in a 
similar capacity. 

(4) Aggregation of interests. If a 
person holds both interests solely as a 
creditor and interests other than solely 
as a creditor in real property or in an 
entity, those interests will generally be 
treated as separate and distinct 
interests. However, such interests shall 
be aggregated and treated as interests 
other than solely as a creditor in their 
entirety if the interest solely as a 
creditor has been separated from, or 
acquired separately from, the interest 
other than solely as a creditor, for a 
principal purpose of avoiding the 
provisions of section 897, 1445, or 6039C 
by causing one or more of such interests 
to be an interest solely as a creditor. 
The existence of such a purpose will be 
determined with reference to all the 
facts and circumstances. Where an 
interest solely as a creditor has arm's- 
length interest and repayment terms it 
shall in no event be aggregated with and 
treated as an interest other than solely 
as a creditor. For purposes of this 
paragraph {d)(4), an interest rate that 
does not exceed 120 percent of the 
applicable Federal rate (as defined in 
section 1274(d)) shall be presumed to be 
an arm’s-length interest rate. For 
purposes of applying the rules of this 
paragraph (d)(4), a person shall be 
treated as holding any interests held by 
a related person within the meaning of 
§ 1.897-1(i). 
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(5) “Interest” means “interest other 
than solely as a creditor.” Unless 
otherwise stated, the term “interest” as 
used with regard to real property or with 
regard to an entity hereafter in the 
regulations under sections 897, 1445, and 
6039C, means an interest in such real 
property or entity other than an interest 
solely as a creditor. 

(e) Proportionate share of assets held 
by an entity—(1) In general. A person 
that holds an interest in an entity is for 
certain purposes treated as holding a 
proportionate or pro rata share of the 
assets held by the entity. Such 
proportionate share musi be ca!culated, 
in accordance with the rules of this 
paragraph, for the following purposes. 

(i) In determining wheiher a 
corporation is a U.S. real property 
holding corporation— 

(A) A person holding an interest in a 
partnership, trust, or estate is treated as 
holding a proportionate share of the 
assets held by the partnership, trust, or 
estate (see § 897-2(e)(2)), and 

(B) A corporation that holds a 
controlling interest in a second 
corporation is treated as holding a 
proportionate share of the assets held 
by the second corporation (see § 1.897- 
2(e)(3)). 

(ii) In determining reporting 
obligations that may be imposed under 
section 6039C, the holder of an interest 
in a partnership, trust, or estate is 
treated as owning a proportionate share 
of the U.S. real property interests held 
by the partnership, trust, or estate. 

(2) Proportionate share of assets held 
by a corporation or partnership—{i) In 
general. A person’s proportionate or pro 
rata share of assets held by a 
corporation or partnership is determined 
by multiplying— 

(A) The person's percentage 
ownership interest in the entity, by 

(B) The fair market value of the assets 
held by the entity (or the book value of 
such assets, in the case of a 
determination pursuant to § 1.897- 
2(b)(2)). 

(ii) Percentage ownership interest. A 
person's percentage ownership interest 
in a corporation or partnership is the 
percentage equal to the ratio of (A) the 
sum of the liquidation values of all 
interests in the entity held by the person 
to (B) the sum of the liquidation values 
of all outstanding interest in the entity. 
The liquidation value of an interest in an 
entity is the amount of cash and the fair 
market value of any property that would 
be distributed with respect to such 
interest upon the liquidation of the 
entity after satisfaction of liabilities to 
persons having interests in the entity 
solely as creditors. With respect to an 














entity that has interests outstanding that 
grant a presently-exercisable option to 
acquire or right to convert into or 
otherwise acquire an interest in the 
entity other than solely as a creditor, the 
liquidation value of all interests in such 
entity shall be calculated as though such 
option or right had been exercised, 
giving effect both to the payment of any 
consideration required to exercise the 
option or right and to the issuance of the 
additional interest. 


The fair market value of the assets of 
the entity, the amount of cash held by 
the entity, and the amount of liabilities 
to persons having interests solely as 
creditors if determined for this purpose 
on the date with respect to which the 
percentage ownership interest is 
determined. 

(iti) Examples. The rules of this 
paragraph (e)(2) are illustrated by the 
following examples. 


Example (1). Corporation K's only assets 
are stock and securities with a fair market 
value as of the applicable determination date 
of $20,000,000 K’s assets are subject to 
liabilities of $10,000,000. Among K's liabilities 
are a $1,000,000 loan from L, under the terms 
of which L is entitled, upon payment of the 
loan principal, to a profit share equal to 10 
percent of the excess of the fair market value 
of K’s assets over $18,000,000, but only if all 
other corporate liabilities have been paid. K 
has two classes of stock, common and 
preferred. PS1 and PS2 each own 100 of the 
200 outstanding shares of preferred stock. 
CS1 and CS2 each own 500 of the 1,000 
outstanding shares of common stock. Each 
preferred shareholder is entitled to $10,000 
per share of preferred stock upon liquidation, 
subject to payment of all corporate liabilities 
and to any amount owed to L, but before any 
common shareholder is paid. The liquidation 
value of L’s interest in K, which constitutes 
an interest other than an interest solely as a 
creditor, is $1,200 ($1,000,000 principal of the 
loan to K plus $200,000 (10 percent of the 
excess of $20,000,000 over $18,000,000). The 
liquidation value of each of PS1's and PS2’s 
blocks of preferred stock is $1,000,000 
($10,000 times 100 shares each). The 
liquidation value ofeach of CS1's and CS2’s 
blocks of common stock is $3,900,000 
[$20,000,000 (the total fair market value of K’s 
assets)—$9,000,000 (liabilities to creditors 
other than L)—$1,200,000 (L's liquidation 
value) —$2,000,000 (PS1's and PS2’s 
liquidation value)) times 50,percent (the 
percentage of common stock owned by 
each)]. The sum of the liquidation values of 
all of the outstanding interests in K (i.e., 
interests other than solely as a creditor) is 
$11,000,000 [$1,200,000 (L's liquidation 
value) + $2,000,000 (PS1's and PS2’s 
liquidation values) + $7,800,000 (CS1's and 
CS2’s liquidation values)]. Each of CS1'e and 
CS2's percentage ownership interests in K is 
35.5 percent ($3,900,000 divided by 
$11,000,000). Each of PS1's and PS2's 
percentage ownership interests in K is 9 
percent ($1,000,000 divided by $11,000,000). 
L's percentage ownership interest in K is 11 
percent ($1,200,000 divided by $11,000,000). 
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Example (2). A, a U.S. person, and B, a 


foreign person are partners in a partnership 


the only asset of which is‘a parcel of 
undeveloped land purchased by the 
partnership in 1980 for $300,000. The 
partnership has no liabilities, and its capital 
is $300,000. A's and B's interests in the capital 
of the partnership are 25 percent and 75 
percent, respectively, and A and B each has a 
50 percent profit interest in the partnership. 
The partnership agreement provides that 
upon liquidation any unrealized gain will be 
distributed in accordance with the partners’ 
profit interest. In 1984 the partnership has no 
items of income or deduction, and the fair 
market value of its parcel of undeveloped 
land is $500,000. In 1984 the percentage 
ownership interest of A in the partnership is 
35 percent [the ratio of $100,060 (the 
liquidation value of A's profit interest in 1984) 
plus $75,000 (the liquidation value of A's 25 
percent interest in the partnership's $300,000 
capital) to $500,000 (the sum of the liquidation 
values of all outstanding interests in the 
partnership)]. The percentage ownership 
interest of B in the partnership in 1984:is 65 
percent {the ratio of $325,000 (B's $100,000 
profit interest plus his $225,00 capital 
interest) to $500,000] 

(3) Proportionate share of assets held 
by trusts and estates—{i) In general. A 
person's proportionate or pro rata share 
of assets held by a trust or estate is 
determined by multiplying— 

(A) The person's percentage 
ownership interest in the trust or estate, 


y 

(B) The fair market value of the assets 
held by the trust or estate (or the book 
value of such assets, in the case of a 
determination pursuant to § 1.897~ 
2(b)(2)). 

(ii) percentage ownership interest— 
(A) General rule. A person's percentage 
ownership interest in a trust or an 
estate—is the percentage equal to the 
ratio of: 

(2) The sum of the actuarial values of 
such person’s interests in the cash and 
other assets held by the trust or estate 
after satisfaction of the liabilities of the 
trust or estate to persons holding 
interests in the trust or estate solely as 
creditors, to (2) the entire amount of 
such cash and other assets after 
satisfaction of liabilities to persons 
holding interests in the trust or estate 
solely as creditors. For purposes of 
calculating this ratio, the fair market 
value of the trust's or estate's assets, the 
amount of cash held by the trust or 
estate, and the amount of the liabilities 
to persons having interests solely as 
creditors is determined on the date with 
respect ‘to which the percentage 
ownership interest is determined. With 
respect to a trust or estate that has 
interests outstanding that grant a 
presently-exercisable option to acquire 
or right to convert into or otherwise 
acquire an interest in the trust or estate 








other than solely as a creditor, the 
liquidation value of all interests in such 
entity shall be calculated as though such 
option or right had been exercised, 
giving effect both to the payment of any 
consideration required to exercise the 
option or right and to the issuance of the 
additional interest. With respect to a 
trust or estate that has interests 
outstanding that entitle any person to a 
distribution of U.S. real property 
interests upon liquidation that is 
disproportionate to. such person's 
interest in the total assets of the trust or 
estate, such disproportionate right shall 
be disregarded in the calculation of the 
interest-holders’ proportionate share of 
the U.S. real property interests held by 
the entity. For purposes of determining 
his own percentage ownership interest 
in a trust, a grantor or other person will 
be treated as owning any portion of the 
trust's cash and other assets which such 
person is treated as owning under 
sections 671 through 679. 

(B) Discretionary trusts and estates. 
In determining percentage ownership 
interest in a trust or an estate, the sum 
of the definitely ascertainable actuarial 
values of interests in the cash and the 
other assets of the trust or estate held by 
persons in existence on the date with 
respect to,which such determination is 
made must equal the amount in 
paragraph (e)(3){ii)(A}(2) of this section. 
If the amount in paragraph 
(e)(3)(ii)(A){2) of this section exceeds the 
sum of the definitely ascertainable 
actuarial values of the interests held by 
persons in existence on the 
determination date, the excess will be 
considered to be owned in total by each 
beneficiary who is in existence on such 
date, whose interest in the excess is not 
definitely ascertainable and who is 
potentially entitled to such excess. 
However, such excess shall not be 
considered to be owned in total by each 
beneficiary if the discretionary terms of 
the trust or estate were included for a 
principal purpose of avoiding the 
provisions of section 897, 1445, or 6039C 
by causing assets other than U.S. real 
property interests to be attributed in 
total to each beneficiary. The rules of 
this paragraph (e){3) are illusirated by 
the following example. 

Example. A, a US. person, established a 
trust on December'31, 1984, and contributed 
real property with a fair market value of 
$10,000 to the trust. The terms of that trust 
provided that the trustee, a bank that is 
unrelated to A, at its discretion may retain 
trust income or may distribute it to X, a 
foreign person, or to the head of state of any 
country other than the United States. The 
remainder upon the death of X is to go in 
equal shares to such of Y and Z, both foreign 
persons, as survive X. On December 31, 1984, 
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the total value of the trust's assets is $10,000. 
On the same date, the actuarial values of the 
remainder interests of Y and Z in the corpus 
of the trust are definitely ascertainable. They 
are $1,000 and $500, respectively. Neither the 
income interest of X nor of the head of state 
of any country other than the United States 
has a definitely ascertainable actuarial value 
on December 31, 1984. The interests of Y and 
Z in the income portion of the trust similarly 
have no definitely ascertainable actuarial 
values on such date since the income may be 
distributed rather than retained by the trust. 
Since the sum of the actuarial values of 
definitely ascertainable interests of persons 
in existence ($1,500) is less than $10,000, the 
difference ($8,500) is treated as owned by 
each beneficiary who is in existence on 
December 31, 1984, and who is potentially 
entitled to such excess. Therefore, X, Y, Z, 
and the head of state of any country other 
than the United States are each considered as 
owning the entire $8,500 income interest in 
the trust. On December 31, 1984, the total 
actuarial value of X's interest is $8,500, and 
his percentage ownership interest is 85 
percent. The total actuarial value of Y's 
interest in the trust is $9,500 ($1,000 plus 
$8,500), and his percentage ownership 
interest is 95 percent. The total actuarial 
value of Z’s interest is $9,000 ($500 plus 
$8,500), and his percentage ownership 
interest is 90 percent. The actuarial value of 
the interest of the head of state of each 
country other than the United States is $8,500, 
and his percentage ownership interest is 85 
percent. 


(4) Dates with respect to which 
percentage ownership interests are 
determined. The dates with respect to 
which percentage ownership interests 
are determined are the applicable 
determination dates outlined in 
§§ 1.897-2 or in regulations under 
section 6039C. 

(f) Asset used or held for use ina 
trade or business—(1) In general. The 
term “asset used or held for use in a 
trade or business” means— 

(i) Property, other than a U.S. real 
property interest, that is— 

(A) Stock in trade of an entity or other 
property of a kind which would properly 
be included in the inventory of the entity 
if on hand at the close of the taxable 
year, or property held by the entity 
primarily for sale to customers in the 
ordinary course of its trade or business, 
or 

(B) Depreciable property used or held 
for use in the trade or business, as 
described in section 1231(b)(1) but 
without regard to the holding period 
limitations of section 1231(b), or 

(C) Livestock, including poultry, used 
or held for use in a trade or business for 
draft, breeding, dairy, or sporting 
purposes, and 

(ii) Goodwill and going concern value, 
patents, inventions, formulas copyrights, 
literary, musical, or artistic 
compositions, trademarks, trade names, 


franchises, licenses, customer lists, and 
similar intangible property, but only to 
the extent that such property is used or 
held for use in the entity’s trade or 
business and subject to the valuation 
rules of § 1.897-1(0)(4), and 

(iii) Cash, stock, securities, 
receivables of all kinds, options or 
contracts to acquire any of the 
foregoing, and options or contracts to 
acquire commodities, but only to the 
extent that such assets are used or held 
for use in the corporation’s trade or 
business and do not constitute U.S. real 
property interests. 

(2) Used or held for use in a trade or 
business. An asset is used or held for 
use in an entity's trade or business if it 
is, under the principles of § 1.864- 
4(c)(2)— 

(i) Held for the principal purpose of 
promoting the present conduct of the 
trade or business, as, for example, in the 
case of stock acquired and held to 
assure a constant source of supply for 
the trade or business. 

(ii) Acquired and held in the ordinary 
course of the trade or business, as, for 
example, in the case of an account or 
note receivable arising from that trade 
or business (including the performance 
of services), or 

(iii) Otherwise held in a direct 
relationship to the trade or business. 


In determining whether an asset is held 
in a direct relationship to the trade or 
business, consideration shall be given to 
whether the asset is needed in that trade 
or business. An asset shall be 
considered to be needed in a trade or 
business only if the asset is held to meet 
the present needs of that trade or 
business and not its anticipated future 
needs. An asset shall be considered as 
needed in the trade or business if, for 
example, the asset is held to meet the 
operating expenses of that trade or 
business. Conversely, an asset shall be 
considered as not needed in the trade or 
business if, for example, the asset is 
held for the purpose of providing for 
future diversification into a new trade or 
business, future expansion of trade or 
business activities, future plant 
replacement, or future business 
contingencies. An asset that is held to 
meet reserve or capitalization 
requirements imposed by applicable law 
shall be presumed to be held in a direct 
relationship to the trade or business. 

(3) Special rules concerning liquid 
assets—{i) Safe harbor amount. Assets 
described in paragraph (f}(1)(iii) of this 
section shall be presumed to be used or 
held for use in a trade or business, in an 
amount up to 5 percent of the fair 
market value of other assets used or 
held for use in the trade or business. 
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However, the rule of this paragraph 
(f)(3)(i) shall not apply with respect to 
any assets described in paragraph 
(f}(1)(iii) of this section that are held or 
acquired for the principal purpose of 
avoiding the provisions of section 897 or 
1445. 

(ii) Investment companies. Assets 
described in paragraph (f)(1)(iii) of this 
section shall be presumed to be used or 
held for use in an entity’s trade or 


’ business if the principal business of the 


entity is trading or investing in such 
asssets for its own account. An entity’s 
principal business shall be presumed to 
be trading or investing in assets 
described in paragraph (f)(1)(iii) of this 
section if the fair market value of such 
assets held by the entity equals or 
exceeds 90 percent of the sum of the fair 
market values of the entity’s U.S. real 
property interests, interests in real 
property located outside the United 
States, assets otherwise used or held for 
use in trade or business, and assets 
described in paragraph (f)(1)(iii) of this 
section. 

(4) Examples. The application of this 
paragraph (f) may be illustrated by the 
following examples: 


Example (1). M, a domestic corporation 
engaged in industrial manufacturing, is 
required to hold a large current cash balance 
for the purposes of purchasing materials and 
meeting its payroll. The amount of the cash 
balance so required varies because of the 
fluctuating seasonal nature of the 
corporation's business. In months when large 
cash balances are not required, the 
corpration invests the surplus amount in U.S. 
Treasury bills. Since both the cash and the 
Treasury bills are held to meet the present 
needs of the business, they are held in a 
direct relationship to that business, and, 
therefore, constitute assets used or held for 
use in the trade or business. 

Example (2). R, a domestic corporation 
engaged in the manufacture of goods, engages 
a stock brockerage firm to manage securities 
which were purchased with funds from R's 
general surplus reserves. The funds invested 
in these securities are intended to provide for 
the future expansion of R into a new trade or 
business. Thus, the funds are not necessary 
for the present needs of the business; they are 
accordingly not held in a direct relationshp to 
the business and do not constitute assets 
used or held for use in the trade or business. 

Example (3). B, a federally chartered and 
regulated bank, is required by law to hold 
substantial reserves of cash, stock, and 
securities. Pursuant to the rule of paragraph 
(f}(2) of this section, such assets are 
presumed to be held in a direct relationship 
to B’s business, and thus constitute assets 
used or held for use in the trade or business. 
In addition, B holds substantial loan 
receivables which are acquired and held in 
the ordinary course of its banking business. 
Pursuant to the rule of paragraph (f)(1){iii) of 
this section, such receivables constitute 














assets used or held for use in the trade or 
business. 


(g) Disposition: Fort purposes of 
sections 897, 1445, and 6039C, the term 
“disposition” means any transfer that 
would constitute a disposition by the 
transferor for any purpose of the 
Internal Revenue Code and regulations 
thereunder. The severance of crops or 
timber and the extracion of minerals do 
not alone constitute the disposition of a 
US. real property interest. 

(h) Gain or Joss. The amount of gain 
or loss arising from the disposition of 
the U.S. real property interest shall be 
determined as provided in section 1001 
(a) and (b). Such gain or loss shall be 
subject to the provisions of section 897 
(a) and (b), unless a nonrecognition 
provision is applicable pursuant to 
section 897 (d) or (e) and regulations 
thereunder. Amounts otherwise treated 
for Federal income tax purposes as 
principal and interest payments on debt 
obligations of all kinds (including 
obligations that are interests other than 
solely as a creditor) do not give rise to 
gain or loss that is subject to section 
987(a). However, principal payments on 
installment obligations described in 
§ $ 1.897-1(d)(2)(ii)(A) and 1.897- 
1(d)(3)(ii)(A) do give rise to gain or loss 
that is subject to section 897(a), to the 
extent such gain or loss is required to be 
recognized pursuant to section 453. The 
rules of paragraphs (g) and (h) are 
illustrated by the following examples. 


Example (1). Foreign individual C has an 
undivided fee interest in a parcel of real 
property located in the United States. The 
fair market value of C's interest is $70,000, 
and C’s basis in such interest is $50,000. The 
only liability to which the real property is 
subject is the liability of $65,000 secured by a 
mortgage in the same amount. C transfers his 
fee interest in the property subject to the 
mortgage by gift to D. C realizes $15,000 of 
gain upon such transfer. As a transfer by gift 
constitutes a disposition for purposes of the 
Code, and as gain is realized upon that 
transfer, the gift is a disposition for purposes 
of sections 897, 1445, and 6039C and is 
subject to section 897(a) to the extent of the 
gain realized. However, section 897(a) would 
not be applicable to the transfer if the 
mortgage on the U.S. real property were 
equal to.or less than C's $50,000 basis, since 
the transfer then would not give rise to the 
realization of gain or loss under the Internal 
Revenue Code. 

Example (2). Foreign corporation Y makes 
a loan of $1 million to domestic individual Z, 
secured by a mortgage on residential real 
property purchased with the loan proceeds. 
The loan agreement provides that Y is 
entitled to receive fixed monthly payments 
from Z, constituting repayment of principal 
plus interest at a fixed rate. In addition, the 
agreement provides that Y is entitled to 
receive a percentage of the appreciation 
value of the real property as-of the time that 
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the loan is retired. The obligation in its 
entirety is considered debt for Federal 
income tax purposes. However, because of 
Y’s right to share in the appreciation in value 
of the real property, the debt obligation gives 
Y an interest in the real property other than 
solely as a creditor. Nevertheless, as 
principal and interest payments do not 
constitute gain under section 1001 and 
paragraph (h) of this section, and both the 
monthly and final payments received by Y 
are considered to consist solely of principal 
and interest for Federal income tax purposes, 
section 897(a) shall not apply to Y's receipt of 
such payments. However, Y's sale of the debt 
obligation to foreign corporation A would 
give rise to gain that is subject to section 
897{a). 

(i) Related person. For purposes of 
sections 897, 1445, and 6039C, persons 
are considered to be related if they are 
partners or partnerships described in 
section 707(b)}({1) of the Code or if they 
are nelated within the meaning of 
section 267 {b) and (c) of the Code 
(except that section 267(f) shall apply 
without regard to section 1563(b)(2)). 

(j) Domestic corporation. The term 
“domestic corporation” has the same 
meaning as set forth in section 7701(a) 
(3) and (4) and § 301.7701-5. For 
purposes of sections 897 and 6039C, it 
also includes a foreign corporation with 
respect to which an election under 
section 897(i) and § 1.897-3 or section 
897(k) and § 1.897-4 to be treated as 
domestic corporation is in effect. 

(k) Foreign person. The term “foreign 
person” means a nonresident alien 
individual {including an individual 
subject to the provisions of section 877), 
a foreign corporation as defined in 
paragraph (1) of this section, a foreign 
partnership, a foreign trust or a foreign 
estate, as such persons are defined 
respectively by § 1.871-2 and by 7701 
and the regulations thereunder. A 
resident alien individual, including a 
nonresident alien individual with 
respect to whom there is in effect an 
election under section 6013 (g) or (h) to 
be treated as a United States resident, is 
not a foreign person. For purposes of 
sections 897, 1445, and 6039C only, 
foreign governments and international 
organizations (as defined in § 1.892-1(b) 
and section 7701(a)(18), respectively) 
shall be treated as foreign persons only 
with respect to U.S. real property 
interests that are held for commercial 
activities within the meaning of section 
892 and the regulations thereunder. 
Thus, U.S. real property interests that 
are held by foreign governments for 
diplomatic or investment purposes and 
not for commercial activities will not be 
subject to sections 897, 1445 and 6039C. 
In addition, participants in a pension 
plan shall not be treated as foreign 
persons for purposes of sections 897, 
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1445, and 6039C, if the pension plan is 
exempt from U.S. taxation pursuant to 
section 892 and the regulations 
thereunder. Thus, beneficiaries of a 
qualifying government pension trust will 
not be subject to taxation pursuant to 
section 897 (a), (e), and (g) with respect 
to their interests in the trust. 

(l) Foreign corporation. The term 
“foreign corporation” has the meaning 
ascribed to such term in section 7701(a) 
(3) and (5}-and § 301.7701-5. For 
purposes of sections 897 and 6039C, 
however, the term does not include a 
foreign corporation with respect to 
which there is in effect an election under 
section 897(i) and § 1.897-3 or section 
897(k) and § 1.897-4 to be treated asa 
domestic corporation. 

(m) Established securities market. For 
purposes of sections 897, 1445, and 
6039C, the term “established securities 
market” means— 

(1) A national securities exchange 
which is registered under section 6 of 
the Securities Exchange Act of 1934 (15 
U.S.C. 788), 

(2) A foreign national securities 
exchange which is officially recognized, 
sanctioned, or supervised by 
governmental authority, and 

(3) Amy over-the-counter market. An 
over-the-counter market is any market 
reflected by the existence of an 
interdealer quotation system. An 
interdealer quotation system is any 
system of general circulation to brokers 
and dealers which regularly 
disseminates quotations of stocks and 
securities by identified brokers or 
dealers, other than by quotation sheets 
which are prepared and distributed by a 
broker or dealer in the regular course of 
business and which contain orily 
quotations of such broker or dealer. 

(n) Regularly traded. A class of stock 
that is traded on an established 
securities market is cousidered to be 
“regularly traded” if it is regularly 
quoted by brokers or dealers making a 
market in such stock. A class of stock 
shall be presumed to be regularly traded 
if the corporation has a total of 500 or 
more shareholders. 

(o) Fair market value—(1) In general. 
For purposes of sections 897, 1445, and 
6039C only, the term “fair market value” 
means the value of the property 
determined in accordance with the rules, 
contained in this paragraph (0). The 
definition of fair market value provided 
herein is not to be used in the 
calculation of gain or loss from the 
disposition of a U.S. real property 
interest pursuant to section 1001. An 
independent professional appraisal of - 
the value of property must be submitted 
only if such an appraisal is specifically 
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requested in connection with the 
negotiation of a security agreement 
pursuant to section 1445. 

(2) Method of calculating fair market 
value—({i) In general. The fair market 
value of property is its gross value (as 
defined in paragraph (o0)(2)(ii) of this 
section) reduced by the outstanding 
balance of any debts secured by the 
property which are described in 
paragraph (0)(2)(iii) of this section. See 
§ 1.897-2(b) for the alternative use of 
book values in certain limited 
circumstances. 

(ii) Gross value. Gross value is the 
price at which the property would 
change hands between an unrelated 
willing buyer and willing seller, neither 
being under any compulsion to buy or to 
sell and both having reasonable 
knowledge of all relevant facts. 
Generally, with respect to trade or 
business assets, going concern value 
should be used as it will provide the 
most accurate reflection of such a price. 
However, taxpayers may use other 
methods of valuation if they can 
establish that such method will provide 
a more accurate determination of gross 
value and if they consistently apply 
such method to ail assets to be valued. 
See subdivisions (3) and (4) of this 
paragraph (0) for special rules with 
respect to the valuation of leases and of 
intangible assets. 

(iii) Debts secured by the property. 
The gross value of property shall be 
reduced by the outstanding balance of 
debts that are: 

(A) Secured by a mortgage or other 
security interest in the property that is 
valid and enforceable under the law of 
the jurisdiction in which the property is 
located, and 


(B) Either (7) Incurred to acquire the 
property (including long-term financing 
obtained in replacement of construction 
loans or other short-term debt within 
one year of the acquisition or 
completion of the property), or (2) 
otherwise incurred in direct connction 
with the property, such as property tax 
liens upon real property or debts 
incurred to maintain or improve 
property. 

In addition, if any debt described in this 
paragraph (o0)(2)(iii) is refinanced for a 
valid business purpose (such as 
obiaining a more favorable rate of 
interest), the principal amount of the 
replacement debt does not exceed the 
outstanding balance of the original debt, 
and the replacement debt is secured by 
the property, then the gross value of the 
property shall! be reduced by the 
replacement debt. Obligations to related 
persons shall not be taken into account 


for purposes of this paragraph (0)(2)(iii) 
unless such obligations constitute 
interests solely as a creditor pursuant to 
the provisions of paragraph (d)(4) of this 
section and unless the related person 
has made similar loans to unrelated 
persons on similar terms and conditions. 

(iv) Anti-abuse rule. The gross value 
of real property located outside the 
United States and of assets used or held 
for use in a trade or business shall be 
reduced by the outstanding balance of 
any debt that was entered into for the 
principal purpose of avoiding the 
provisions of section 897, 1445, or 6039C 
by enabling the corporation to acquire 
such assets. The existence of such a 
purpose shall be determined with 
reference to all the facts and 
circumstances. Debts that a particular 
corporation routinely enters into in the 
ordinary course of its acquisition of 
assets used or held for use in its trade or 
business will not be considered to be 
entered into for the principal purpose of 
avoiding the provisions of section 897, 
1445, or 6039C. 

(3) Fair market value of leases and 
options. For purposes of sections 897, 
1445, and 6039C, the fair market value of 
a leasehold interest in real property is 
the price at which the lease could be 
assigned or the property sublet, neither 
party to such transaction being under 
any compulsion to enter into the 
transaction and both having reasonable 
knowledge of all relevant facts. Thus, 
the value of a leasehold interest will 
generally consist of the present value, 
over the period of the lease remaining, 
of the difference between the rental 
provided for in the lease and the current 
rental value of the real property. A 
leasehold interest bearing restrictions 
on its assignment or sublease has a fair 
market value of zero, but only if those 
restrictions in practical effect preclude 
(rather than merely condition) the 
lessee’s ability to transfer, at a gain, the 
benefits of a favorable lease. The 
normal commercial practice of lessors 
may be used to determine whether 
restrictions in a lease have the practical 
effect of precluding transfer at a gain. 
The fair market value of an option to 
purchase any property is, similarly, the 
price at which the option could be sold, 
consisting generally of the difference 
between the option price and the fair 
market value of the property, taking 
proper account of any restrictions upon 
the transfer of the option. 

(4) Fair market value of intangible 
assets. For purposes of determining 
whether a corporation is a U.S. real 
property holding corporation, the fair 
market value of intangible assets 
described in § 1.897-1(f}(1)(ii) may be 


Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


determined in accordance with the 
following rules. 

(i) Purchase price. Intangible assets 
described in § 1.897-1(f}(1)(ii) that were 
acquired by purchase from a person not 
related to the purchaser within the 
meaning of § 1.897-1({i) may be valued at 
their purchase price. However, such 
purchase price must be adjusted to 
reflect any amortization required by 
generally accepted accounting principles 
applied in the United States. Intangible 
assets acquired by purchase shall 
include any amounts allocated to 
goodwill or going concern valued 
pursuant to section 338(b)(3) and 
regulations thereunder. Intangible assets 
acquired by purchase shall not include 
assets that were acquired indirectly 
through an acquisition of stock to which 
section 338 does not apply. Such assets 
must be value pursuant fo a method 
described in subdivision (ii) or (iii) of 
this paragraph (0)(4). 

(ii) Book value. Intangible assets 
described in § 1.897-1(f)(1)(ii) (other 
than good will and going concern value) 
may be valued at the amount at which 
such assets are carried on the financial 
accounting records of the holder of such 
assets, provided that such amount is 
determined in accordance with 
generally accepted accounting principles 
applied in the United States. However, 
this method may not be used with 
respect to assets acquired by purchase 
from a related person within the 
meaning of § 1.897—1(i). 

(iii) Other methods. Intangible assets 
described in § 1.897-1(f)(1)(ii) may be 
valued pursuant to any other reasonable 
method at an amount reflecting the price 
at which the asset would change hands 
between an unrelated willing buyer and 
willing seller, neither being under any 
compulsion to buy or to sell and both 
having reasonable knowledge of all 
relevant facts. However, a corporation 
that uses a method of valuation other 
than the purchase price or book value 
methods may be required to comply 
with the special notification 
requirements of § 1.897~2(h){1)(iii)(A). 

(p) Jdentifying number. The 
“identifying number” of an individual is 
the individual's United States social 
security number. The “identifying 
number” of any other person is its 
United States employer identification 
number. 


§ 1.897-2 United States real property 
holding corporations. 

(a) Purpose and scope. This section 
provides rules regarding the definition 
and consequences of U.S. real property 
holding corporation status. U.S. real 
property holding corporation status is 
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important for determining whether gain 
from the disposition by a foreign person 
of arrinterest in a domestic corporation 
is taxable. Such status is also important 
for purposes of the withholding and 
reporting requirements of sections 1445 
and 6039C. For example, a person that 
buys stock of a U.S. real property 
holding corporation from a foreign 

" person is required to withhold under 
section 1445. In addition, for purposes of 
determining whether another 
corporation is a U.S. real property 
holding corporation, an interest in a 
foreign corporation is a U.S. real 
property interest unless it is established 
that the foreign corporation is not a U.S. 
real property holding corporation. The 
general definition of a U.S. real property 
holding corporation is provided in 
paragraph (b) of this section. Paragraph 
(c) provides rules regarding the dates on 
which U.S. real property holding 
corporation status must be determined. 
The assets that must be included in 
making the determination of a 
corporation's status are set forth in 
paragraph (d), while paragraph (e) 
provides special rules regarding the 
treatment of interests held by a 
corporation in partnerships, trusts, 
estates, and other corporations. Rules 
regarding the termination of U.S. real 
property holding corporation status are 
set forth in paragraph (f). Paragraph (g) 
explains the manner in which an 
interest-holder.can establish that a 
corporation is not a U.S. real property 
holding corporation, and paragraph (h) 
provides rules regarding certain 
notification requirements applicable to 
corporations. 

(b) U.S. real property holding 
corporation—({1) In general. A 
corporation is a U.S. real property 
holding corporation if the fair market 
value of the U.S. real property interests 
held by the corporation on any 
applicable determination date equals or 
exceeds 50 percent of the sum of the fair 
market values of its— 

(i) U.S. real property interests; 

(ii) Interests in real property located 
outside the United States; and 

(iii) Assets other than those described 
in subdivision (i) or (ii) of this paragraph 
(b)(1) that are used or held for use in its 
trade or business. 

See paragraphs (d) and (e) of this 
section for rules regarding the directly 
and indirectly held assets that must be 
included in the determination of 
whether a corporation is a U.S. real 
property holding corporation. The term 
“interest in real property located outside 
the United States” means an interest 
other than solely as a creditor (as 
defined in § 1.897-1(d)) in real property 


(as defined in §1.897-(b)) that is located 
outside the United States or the Virgin 
Islands. If a corporation qualifies as a 
U.S. real property holding corporation 
on any applicable determination date 
after June 18, 1980, any interest in it 
shall be treated as a U.S. real property 
interest for a period of five years from 
that date, unless the provisions of 
paragraph (f)(2) of this section are 
applicable. 

(2) Alternative test—{i) In general. 
The fair market value of a corporation's 
U.S. real property interests shall be 
presumed to be less than 50 percent of 
the fair market value of the aggregate of 
its assets described in paragraphs (d) 
and (e) of this section if on an applicable 
determination date the total book value 
of the U.S. real property interests held 
by the corporation is 25 percent or less 
of the book value of the aggregate of the 
corporation’s assets described in 
paragraphs (d) and (e) of this section. 

(ii) Definition of book value. For 
purposes of this section and § 1.897-1(e) 
the term “book value” shall be defined 
as follows. In the case of assets that are 
held directly by the corporation, the 
term means the value at which an item 
is carried on the financial accounting 
records of the corporation, if such value 
is determined in accordance with 
generally accepted accounting principles 
applied in the United States. In the case 
of assets of which a corporation is 
treated as holding a pro rata share 
pursuant to paragraphs (e) (2) and (3) of 
this section and § 1.897-1(e), the term 
“book value” means the corporation’s 
share of the value at which the asset is 
carried on the financial accounting 
records of the entity that directly holds 
the asset, if such value is determined in 
accordance with generally accepted 
accounting principles applied in the 
United States. For purposes of this 
paragraph (b)(2)(ii), an entity need not 
keep all of its books in accordance with 
U.S. accounting principles, so long as the 
value of the relevant assets is 
determined in accordance therewith. 

(iii) Denial of presumption. If the 
Internal Revenue Service determines, on 
the basis of information as to the fair 
market values of a corporation's assets, 
that the presumption allowed by this 
paragraph (b)(2) may not accurately 
reflect the status of the corporation, the 
Service will notify the corporation that it 
may not rely upen the presumption. The 
Service will provide a written notice to 
the corporation that sets forth the 
general grounds for the Service's 
conclusion that the presumption may be 
inaccurate. By the 90th day following the 
date on which the corporation receives 
the Service's notification, the 
corporation must determine whether on 
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its most recent determination date it 
was a U.S. real property holding 
corporation pursuant to the general rule 
set forth in paragraph (b)(1) of this 
section and must notify the Service of its 
determination. If the corporation 
determines that it was not a U.S. real 
property holding corporation pursuant to 
the general rule, then the corporation 
may upon future determination dates 
rely upon the presumption allowed by 


‘ this paragraph (b)(2), unless on the basis 


of additional information the Service 
again requests that the determination be 
made pursuant to the general rule. If the 
corporation determines that it was a 
U.S. real property holding corporation 
on its most recent determination date, 
then by the 180th day following the date 
on which the corporation received the 
Service's notification the corporation (if 
a domestic corporation) must notify 
each holder of an interest in it that 
contrary to any prior representations it 
was a U.S. real property holding 
corporation as of its most recent 
determination date. 

{iv) Applicability of penalties. A 
corporation that had previously relied 
upon the presumption allowed by this 
paragraph (b)(2) but that is determined 
to be a U.S. real property holding 
corporation shail not be subject to 
penalties for any incorrect notice 
previously given pursuant to the 
requirements of paragraph (h) of this 
section, if: 

(A) The corporation in fact carried out 
the necessary calculations enabling it to 
rely upon the presumption allowed by 
this paragraph (b)(2); and 

(B) The corporation complies with the 
provisions of paragraph (b)(2)(iii) of this 
section. However, a corporation shall 
remain subject to any applicable 
penalties if at the time of its reliance on 
the presumption allowed by this 
paragraph (b)(2) the corporation knew 
that the book value of relevant assets 
was substantially higher or lower than 
the fair market value of those assets and 
therefore had reason to believe that 
under the general test of paragraph 
(b)(1) of this section the corporation 
would probably be a U.S. real property 
holding corporation. Information with 
respect to the fair market value of its 
assets is known by a corporation if such 
information is included on any books 
and records of the corporation or its 
agent, is known by its directors or 
officers, or is known by employees who 
in the course of their employment have 
reason to know such information. A 
corporation relying upon the 
presumption allowed by this paragraph 
(b)(2) has no affirmative duty to 
determine the fair market values of 
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assets if such values are not otherwise 
known to it in accordance with the 
preceding sentence. The rules of this 
paragraph (b)(2)(iv) may be illustrated 
by the following examples. 


Example 1. DC is a domestic corporation 
engaged in light manufacturing that knows 
that it has foreign shareholders. On its 
December 31, 1985 determination date DC 
held assets used in its trade or business, 
consisting largely of recently-purchased 
equipment, with a book value of $500,000. 
DC’s only real property interest was a factory 
that it had occupied for over 50 years, which 
had a book value of $200,000. The factory 
was located in a deteriorated downtown 
area, and DC had no knowledge of any facts 
indicating that the fair market value of the 
property was substantially higher than its 
book value. Therefore, DC was entitled to 
rely upon the presumption allowed by 
§ 1.897-2(b}(2) and any incorrect statement 
pursuant to § 1.897-2(h) that arose out of such 
reliance would not give rise to penalties. 

Example 2. The facts are the same as in 
Example i, except as follows. By the time of 
DC’s December 31, 1989 determination date, 
the downtown area in which DC's factory 
was located had become the subject of an 
extensive urban renewal program. On 
December 1, 1989, the president of DC was 
offered $750,000 for the factory by a 
developer who planned to convert the 
property into condominiums. Because DC 
thus had knowledge of the fair market value 
of its assets which made it clear that the 
corporation would probably be a U.S. real 
property holding corporation under the 
general rule of § 1.897-2(b)}(1). DC was not 
entitled to rely upon the presumption allowed 
by § 1.897-2(b)(2) after December 1, 1989, and 
any false statements arising out of such 
reliance thereafter would give rise to 
penalties. 

(v) Effect on inierest-holders and 
sons. If a corporation that 
had property relied upon the 
presumption allowed by this paragraph 
(b}(2) determines that it is a U.S. real 
property holding corporation, that 
determination shall in general be given 
prospective effect only. Thus, a foreign 
person that previously sold an interest 
in such a corporation and did not file a 
tax return or pay a tax in reliance upon 
a notification from the corporation 
pursuant to paragraph (g) and (h} of this 
section will not be required to file a 
return or pay a tax at the time of the 
corporation's determination that it is a 
U.S. real property holding corporation. 
Similarly, if a corporation had properly 
determined that it was not itself a U.S. 
real property holding corporation in 
reliance upon a notification pursuant to 
paragraphs (g) and (h) of this section, 
then it need not redetermine its status 
with respect to any prior period but 
must redetermine its status as of the 
date on which it receives the 
notification described in paragraph 
(b)(2){iii) of this section. However, the 
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determination shall be given retroactive 
effect with respect to any person that 
knew or had reason to know that a 
corporation's reliance upon the 
presumption allowed by this paragraph 
(b}(2) was unreasonable. Any person 
that knowingly relied upon an 
unreasonable presumption shall remain 
liable for all taxes, interest, and 
penalties arising out of the corporation’s 
status as a U.S. real property holding 
corporation. 

(c) Determination dates for applying 
U.S. real property holding corporation 
test—(1) In general. Whether a 
corporation is a U.S. real property 
holding corporation is to be determined 
as of the following dates: 

(i) The last day of the corporation's 
taxable year; 

(ii) The date on which the corporation 
acquires any U.S. real property interest; 

(iii) The date on which the corporation 
disposes of an interest in real property 
located outside the United States or 
disposes of other assets used or held for 
use in a trade or business during the 
calendar year, subject to the provisions 
of paragraph (c)(2)(i) of this section; and 

(iv) In the case of a corporation that is 
treated pursuant to paragraph (d)(4) or 
(5) of this section as owning a portion of 
the assets held by an entity in which the 
corporation directly or indirectly holds 
an interest, the date on which that entity 
either (A) acquires a U.S. real property 
interest, (B) disposes of an interest in 
real property located outside the United 
States or (C) disposes of other assets 
used or held for use in a trade or 
business during the calendar year, 
subject to the provisions of paragraph 
(c}(2)(ii) of this section. A determination 
that is triggered by a transaction 
described in subdivision {ii), (iii), or (iv) 
of this paragraph (c)(1) must take such 
transaction into account. However, the 
first determination of a corporation's 
status need not be made until the 120th 
day after the later of the date of 
incorporation or of the date on which 
the corporation first acquires a 
shareholder. In addition; no 
determination of a corporation's status 
need be made during the 12-month 
period beginning on the date on which a 
corporation adopts a plan of complete 
liquidation, provided that all the assets 
of the corporation (other than assets 
retained to meet claims) are distributed 
within such period. 

(2) Transactions not requiring a 
determination—{i) Transactions by 
corporation. Notwithstanding the 
provisions of paragraph (c)(1) of this 
section, a determination of U.S. real 
property holding corporation status need 
not be made on the date of: 


(A) A corporation's disposition of 
inventory or livestock (as described in 
§ 1.897-1(f}(1){i) (A) and (C)); 

(B) The satisfaction of accounts - 
receivable arising from the disposition 
of inventory or livestock or from the 
performance of services; 

(C) The disbursement of cash to meet 
the regular operating needs of the 
business (e.g., to acquire inventory or to 
pay wages and salaries); 

(D) A corporation's disposition of 
assets used or held for use in a trade or 
business (other than inventory or 
livestock) not in excess of a limitation 
amount determined in accordance with 
the rules of subdivision (iii) of this 
paragraph (c)(2); or 

(E) A corporation's acquisition of U.S. 
real property interests not in excess of a 
limitation amount determined in 
accordance with the rules of subdivision 
(iii) of this paragraph (c)(2). 

{ii} Transactions by entity other than 
corporation. Notwithstanding the 
provisions of paragraph (c)(1)(iv) or 
(c)(2)(v) of this section, in the case of a 
corporation that is treated as owning a 
portion of the assets held by an entity in 
which the corporation directly or 
indirectly holds an interest, a 
determination of U.S. property holding 
corporation status need not be made on 
the date of: 

(A) The entity’s disposition of 
inventory or livestock (as described in 
§ 1.897-1(f)(1}{i} (A) and (C)); 

(B) The satisfaction of accounts 
receivable arising from the entity's 
disposition of inventory or livestock or 
from the performance of personal 
services; 

(C) The entity’s disbursement of cash 
to meet the regular operating needs of 
its business (e.g. to acquire inventory or 
to pay wages and salaries); 

(D) The entity’s disposition of assets 
used or held for use in a trade or 
business {other than inventory or 
livestock) not in excess of a limitation 
amount determined in accordance with 
the rules of subdivision (iii) of this 
paragraph (c)(2); or 

(E) The entity's acquisition of U.S. real 
property interests not in excess of a 
limitation amount determined in 
accordance with the rules of subdivision 
(iii) of this paragraph (c)(2). 

(iii) Calculation of limitation amount 
The amount of assets used or held for 
use in a trade or business that may be 
disposed of, and the amount of U.S. real 
property interests that may be acquired, 
by a corporation or other entity without 
triggering a determination date shall be 
calculated in accordance with the 
following rules: 





Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


(A) If, in accordance with the 
provisions of paragaphs (d) and (e) of 
this section, a corporation on its most 
recent determination date was 
considered to hold U.S. real property 
interests having a fair market value that 
was less than 25 percent of the 
aggregate fair market value of all the 
assets it was considered to hold, then 
the applicable limitation amount shall 
be 10 percent of the fair market value of 
all trade or business assets or all U.S. 
real property interests (as applicable) 
held directly by the corporation or by 
another entity described in paragraph 
(c)(1){iv) of this section on that 
determination date. 

(B) If, in accordance with the 
provisions of paragraphs (d) and (e) of 
this section, a corporation on its most 
recent determination date was 
considered to hold U.S. real property 
interests having a fair market value that 
was equal to or greater than 25 and less 
than 35 percent of the aggregate fair 
market value of all the assets it was 
considered to hold, then the applicable 
limitation amount shall be 5 percent of 
the fair market value of all trade or 
bussiness assets or all U.S. real property 
interests (as applicable) held directly by 
the corporation or by another entity 
described in paragraph (c)(1){iv) of this 
section on that determination date. 

(C) If, in accordance with the 
provisions of paragraphs (d) and (e) of 
this section, a .orporation on its most 
recent determination date was 
considered to hold U.S. real property 
interests having a fair market value that 
was equal to » greater than 35 percent 
of the aggree- ~ fair market value of all 
the assets it » »s considered to hold, 
then the app: -»le limitation amount 
shall be 2 per ~t of the fair market 
value of all 1: - +» or business assets or 
all U.S. real p erty interests (as 
applicable) h-. +: directly by the 
corporation o: »y another entity 
described in ; - agraph (c)(1)(iv) of this 
section on th- ieterminaiion date. 

(D) If a co ation is not a U.S. real 
property hoi.’ 2 corporation under the 
alternative te- »f paragraph (b)(2) of 
this section ing to the book value 
of the corpor- »ns assets), then the 
applicable liv. ston shall be 10 percent 
of the book v- .e of all trade or business 
assets or al] | > real property interests 
(as applicab!+« eld directly by the 
corporation o: »y another entity 
described in ;.agraph (c)(1){iv) of this 
section on th- ost recent 
determinatio: «te. 

Dispositio:  r acquisitions by the 
corporation ther entity of assets 
having a va ss than the applicable 
limitation 6 must be cumulated by 
the corpora r entity making such 


dispositions or acquisitions, and a 
determination must be made on the date 
of a transaction that causes the total of 
either type to exceed the applicable 
limitation. Once a determination is 
triggered by a transaction that causes 
the applicable limitation to be exceeded, 
the computation of the amount of trade 
or business assets disposed of or real 
property interests required after that 
date shall begin again at zero. 

The rules of this paragraph (c)(2) may 
be illustrated by the following examples. 


Example (1). DC is a domestic corporation, 
no class of stock of which is regularly traded 
on an established securities market, that 
knows that it has several foreign 
shareholders. As of December 31, 1984, DC 
holds U.S. real property interests with a fair 
market value of $500,000, no real property 
interests located outside the U.S. and other 
assets used in its trade or business with a fair 
market value of $1,600,000. Thus, the fair 
market value of DC’s U.S. real property 
interests ($500,000) is less than 25% ($525,000) 
of the total ($2,100,000) of DC’s U.S. real 
property interests ($500,000), interests in real 
property located outside the United States 
(zero), and assets used or held for use in a 
trade or business ($1,600,000). DC is not a 
U.S. real property holding corporation, and 
under the rule of paragraph (c)(2)(i) of this 
section it may dispose of trade or business 
assets with a fair market value equal to 10 
percent ($160,000) of the total fair market 
value ($1,600,000) of such assets held by it on 
its most recent determination date (December 
31, 1984), without triggering a determination 
of its U.S. real property holding corporation 
status. Therefore, when DC disposes of 
$60,000 worth of trade or business assets 
(other than inventory or livestock) on March 
1, 1985, and again on April 1, 1985, no 
determination of its status is required on 
either date. However, when DC disposes of a 
further $60,000 worth of such trade or 
business assets on May 1, its total 
dispositions of such assets ($180,000) exceeds 
its applicable limitation amount, and DC is 
therefore required to determine its U.S. real 
property holding corporation status. On May 
1, 1985, the fair market value of DC's U.S. real 
property interests ($500,000) is greater than 25 
percent ($480,000) and less than 35 percent 
($672,000) of the total ($1,920,000) of DC’s U.S. 
real property interests ($500,000), interests in 
real property located outside the United 
States (zero), and assets used or held for use 
in a trade or business ($1,420,000). DC is still 
not a U.S. real property holding corporation, 
but must now compute its applicable 
limitation amount as of the May 1 
determination date. Under the rule of 
paragraph (c)(2){iii)(B) of this section. DC 
could now dispose of trade or business assets 
other than inventory or livestock with a total 
fair market value equal to 5 percent of the 
fair market value of all trade or business 
assets held by DC on the May 1 
determination date. Therefore, dispostition of 
such trade or business assets with a fair 
market value of more than $71,000 (5 percent 
of $1,420,000) wil! trigger a further 
determination date for DC. 
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Example (2). DC is a domestic corporation, 
no class of stock of which is regularly traded 
on an established securities market, that 
knows that it has several foreign 
shareholders. As of December 31, 1986, DC’s 
only assets are a U.S. real property interest 
with a fair market value of $300,000 other 
assets used or held for use in its trade or 
business with a fair market value of $600,000, 
and a 50 percent partnership interest in 
domestic partnership DP. DC’s interest in DP 
constitutes a percentage ownership interest 
in the partnership of 50 percent, and pursuant 
to the rules of paragraph (e)(2) of this section 
DC is treated as owning a portion of the 
assets of DP determined by multiplying that 
percentage by the fair market value of DP’s 
assets. As of December 31, 1986, DP’s only 
assets are U.S. real property interests with a 
fair market value of $120,000 and other assets 
used in its trade or business with a fair 
market value of $380,000. As of its December 
31, 1986, determination date, the fair market 
value ($360,000) of the U.S. real property 
interests DC holds ($300,000) and is treated 
as holding ($80,000 [The fair market value of 
DP’s U.S. real property interest ($120,000) 
multiplied by DC’s percentage ownership 
interest in DP (50 percent)}), is equal to 31 
percent of the sum of the fair market values 
($1,150,000) of the U.S. real property interests 
DC holds and is treated as holding ($360,000) 
DC’s interest in real property located outside 
the United States (zero), and assets used or 
held for use in a trade or business that DC 
holds or is treated as holding ($790,000 
[$600,000 (held directly) plus $190,000 (DC’s 
50 percent share of assets used or held for 
use in a trade or business by DP)]). Thus, 
under the rules of paragraph (c)(2) (i) and 
(iii)(B) of this section DC may dispose of 
assets used or held for use in its trade or 
business with a fair market value equal to 5 
percent ($30,000) of the total fair market 
value ($600,000) of such assets held directly 
by it on its most recent determination date 
(December 31, 1986), without triggering a 
determination of its U.S. real property 
holding corporation status. In addition, under 
the rules of paragraph (c)(2) (ii) and (iii)(A) of 
this section, a determination date for DC 
would not be triggered by DP’s disposition of 
trade or business assets (other than inventory 
or livestock) with a fair market value equal to 
5 percent ($19,000) of the total fair market 
value ($380,000) of such assets held by it as of 
DC’s most recent determination date 
(December 31, 1986). However, any 
disposition of such assets by DP exceeding 
that limitation would trigger a determination 
of DC’s U.S. real property holding corporation 
status. In addition under the rule of 
paragraph (c)(1){iv) of this section, any 
disposition of a U.S. real property interest by 
DP would trigger a determination date for 
DC, while under the rule of paragraph 
(c)(2)(ii) of this section no disposition of 
inventory or livestock by DP would trigger a 
determination for DC. 


(3) Alternative monthly determination 
dates—{i) In general. Notwithstanding 
the provisions of paragraph (c) (1) and 
(2) of this section, a corporation may 
choose to determine its U.S. real 
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property holding corporation status in 
accordance with the rules of this 
paragraph (c)(3). In the case of a 
corporation that has determined that it 
is not a U.S. real property holding 
corporation pursuant to the alternative 
test of paragraph (b)(2) of this section 
(relating to the book value of the 
corporation's assets), the rules of this 
paragraph (c)(3) may be applied by 
using book values rather than fair 
market values in all relevant 
calculations. 

(ii) Monthly determinations. A 
corporation that determines its U.S. real 
property holding corporation status in 
accordance with the rules of this 
paragraph (c)(3) must make a 
determination at the end of each 
calendar month. 

{iii) Transactional determinations. A 
corporation that determines its U.S. real 
property holding corporation status in 
accordance with the rules of this 
paragraph (c)(3) must make a 
determination as of the date on which, 
pursuant to a single transaction 
(consisting of one or more transfers): 

(A) U.S. real property interests are 
acquired, and/or 

(B) Interests in real property located 
outside the U.S. and/or assets used or 
held for use in a trade or business are 
disposed of, 
if the total fair market value of the 
assets acquired and/or disposed of 
exceeds 5 percent of the sum of the fair 
market values of the U.S. real property 
interests, interests in real property 
located outside the U.S., and assets used 
or held for use in a trade or business 
held by the corporation. 

(iv) Exceptions. Notwithstanding any 
other provision of this paragraph (c)(3), 
the first determination of a corporation's 
status need not be made until the 120th 
day after the later of the date of 
incorporation or the date on which the 
corporation first acquires a shareholder. 
In addition, no determination of a 
corporation’s status need be made 
during the 12-month period beginning on 
the date on which a corporation adopts 
a plan of complete liquidation, if all the 
assets of the corporation (other than 
assets retained to meet claims) are 
distributed within such period. 

(a) Voluation date methods—{i) in 
general. For purposes of determining 
whether a corporation is a U.S. real 
property holding corporation on any 
applicable determination date, the fair 
market value of the assets held by the 
corporation (in accordance with § 1.897- 
2(d)) as of that determination date must 
be used. 

(ii) Alternative valuation date method 
for determination dates other than the 
last day of the taxable year. For 


purposes of paragraph (c)(3)(i) of this 
section, if an applicable determination 
date under paragraph (c)(1), (2), or (3) of 
this section is other than the last day of 
the taxable year, property may be 
valued as of the later of the last day of 
the previous taxable year or the date 
such property was acquired. For 
purposes of the determination date that 
falls on the last day of the taxable year, 
fair market value as of that date must 
always be used. 

(iii) Consistent methods. The 
valuation date method selected under 
this paragraph (c)(4) for the first 
determination date in a taxable year 
must be used for all subsequent 
determination dates for such year. In 
addition, the valuation date method 
selected must be used for all property 
with respect to which the determination 
is made. The use of one method for one 
taxable year does not preclude the use 
of the other method for any other 
taxable year. 

(5) Z//ustrations. The rules of this 
paragraph (c) are illustrated by the 
following examples: 


Example (1). Nonresident alien individual 
C purchased 100 shares of stock of domestic 
corporation K on July 26, 1965. Although K 
has additional shares of common stock 
outstanding, its stock has never been traded 
on an established securities market. At all 
times during calendar year 1985, K's only 
assets were a parcei of U.S. real estate 
(parcel A) and a parcel of country Z real 
estate (parcel B). On December 31, 1965, the 
fair market value of parcel A was $1,000,000 
and the fair market value of parcel B was 
$2,000,000. For purposes of determining 
whether K was a U.S. real property holding 
corporation during 1985, the only applicable 
determination date was December 31, 1965, 
because K did not make any acquisitions or 
dispositions described in paragraph (c){1) of 
this section during the year. The test of 
paragraph (b) of this section is applied using 
the fair market value of the property held on 
that date. K was not a U.S. real property 
holding corporation during 1985 because as of 
December 31, 1985, the fair market value 
($1,000,000) of the U.S. real property interests 
held by K did not equal or exceed 50 percent 
($1,500,000) of the sum ($3,000,000) of the fair 
market value of K's U.S. real property interest 
($1,000,000), the interests in real property 
located outside the United States ($2,000,000), 
plus other assets used or held for use by K in 
a trade or business (zero). 

Example (2). The facts are the same as in 
example (1), except that on April 7, 1966, K 
purchased another parcel of U.S. real estate 
for $2,000,000. K’s purchase of real property 
on April 7 triggered a determination on that 
date. As provided in paragraph (c)(3)(ii) of 
this section, K chooses to use the value of 
parcels A and B as of the previous December 
31, while newly acquired parcel C must be 
valued as of its acquisition on April 7, 1966. 
On that date, K qualifies as a U.S. real 
property holding corporation, since the fair 
market value of its U.S. real property 
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interests ($3,000,000) exceeds 50 percent 
($2,500,000) of the sum ($5,000,000) of the fair 
market value of K’s U.S. real property 
interests ($3,000,000), its interests in real 
property located outside the U.S. ($2,000,000), 
and its other assets used or held for use in a 
trade or business (zero). 


(d) Assets held by a corporation. The 
assets that must be included in the 
determination of whether a corporation 
is a U.S. real property holding 
corporation are the following: 

(1) U.S. real property interests that are 
held directly by the corporation 
(including direcily-held interests in 
foreign corporations that are treated as 
U.S. real property interests pursuant to 
the rules of paragraph (e)(1) of this 
section); 

(2) Interests in real property located 
outside the United States that are held 
directly by the corporation; 

(3) Assets used or held for use in a 
trade or business that are held directly 
by the corporation; 

(4) A proportionate share of assets 
held through a partnership, trust, or 
estate pursuant to the rules of paragraph 
(e}(2) of this section; and 

(5) A proportionate share of assets 
held through a domestic or foreign 
corporation in which a corporation 
holds a controlling interest, pursuant to 
the rules of paragraph (e)(3) of this 
section. 

(e) Special rules regarding assets held 
by a corporation—({1) Interests in 
foreign corporations. For purposes only 
of determining whether any corporation 
is a U.S. real property holding 
corporation, an interest in a foreign 
corporation shall be treated as a U.S. 
real property interest unless it is 
established that the interest was not a 
U.S. real property interest under the 
rules of this section on the applicable 
determination date. The rules of 
paragraph (g)(2) of this section must be 
complied with to establish that the 
interest is not a U.S. real property 
interest. However, regardless of whether 
an interest in a foreign corporation is 
treated as a U.S. real property interest 
for this purpose, gain or loss from the 
disposition of an interest in such 
corporation will not be treated as 
effectively connected with the conduct 
of a U.S. trade or business by reason of 
section 897(a). The rules of this 
paragraph (e)(1) are illustrated by the 
following examples. In each example, 
fair market value is determined as of the 
applicable determination dates under 
paragraph (c)(4)(i) of this section. 

Example (1). Nonresident alien individual F 
holds all of the stock of domestic corporation 
DC. DC’s only assets are 40 percent of the 
stock of foreign corporation FC, with a fair 
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market va!ue of $500,000, and a parcel of 
country W real estate, with a fair market 
value of $400,000. Foreign corporation FP, 
unrelated to DC, holds the other 60 percent of 
the stock of FC. FC’s only asset is a parcel of 
U.S. real estate with a fair market value of 
$1,250,000. FC is a U.S. real property holding 
corporation because the fair market value of 
its U.S. real property interests ($1,250,000) 
exceeds 50 percent ($625,000) of the sum of 
the fair market values of its U.S. real property 
interests ($1,250,000}, its interests in real 
property located outside the United States 
(zero), plus its other assets used or held for 
use in a trade or business (zero) 
Consequently DC’s interest in FC is treated 
as a U.S. real property interest under the 
rules of itis paragraph (e)(1). DC is a U.S. 
real property holding corporation because the 
fair market value ($500,000) of its U.S. real 
property interest (the stock of FC) exceeds 50 
percent ($450,000) of the sum ($900,000) of the 
fair market value of its U.S. real property 
interests ($500,000), its interests in real 
property located outside the United States 
($400,000), plus its other assets used or held 
for use in a trade or business (zero). If F 
disposes of her stock within 5 years of the 
current determination date, her gain or loss 
on the disposition of her stock in DC will be 
treated as effectively connected with a U.S. 
trade or business under section 897(a). 
However, FP’s gain on the disposition of its 
FC stock would not be subject to the 
provisions of section 897(a) because the stock 
of FC is a U.S. real property interest only for 
purposes of determining whether DC is a U.S. 
real property holding corporation. 

Example (2). Nonresident alien individual 
B holds all of the stock of domestic 
corporation US. US's only assets are 40 
percent of the stock of foreign corporation 
FC1. Nonresident alien individual N, 
unrelated to US, holds the other 60 percent of 
FC1's stock. FC1's only assets are 40 percent 
of the stock of foreign corporation FC2. The 
remaining 60 percent of the stock of FC2 is 
owned by nonresident alien individual X, 
who is unrelated to C1. FC2’s only asset is a 
parcel of U.S. real estate with fair market 
value of $1,000,000. FC2, therefore, is a U.S. 
real property holding corporation, and the 
stock of FC2 held by FC1 is a U.S. real 
property interest for purposes of determining 
whether FC1 is a U.S. real property interest 
for purposes of deterniining whether US is a 
U.S. real property holding corporation (but 
not for purposes of treating FC1's gain from 
the disposition of FC2 stock as effectively 
connected with a U.S. trade or business 
under section 897(a)). As all of FC1's assets 
are U.S. real property interests, the stock of 
FC1 held by US is a U.S. real property 
holding corporation (but not for purposes of 
subjecting N's gain on the, dispositon of FC1 
stock to the provisions of section 897(a)). As 
US is a domestic corporation and as all of its 
assets are U.S. real property interests, US is a 
U.S. real property holding corporation, and 
the stock of US held by B is a U.S. real 
property interest for purposes of section 
897(a)). Therefore, B's gain or loss upon the 
disposition of the stock of US within 5 years 
of the most recent determination date is 
subject to the provisions of section 897(a), 


(2) Proportionate ownership of assets 
held by partnerships, trusts, and estates. 
For purposes of determining whether a 
corporation is a U.S. real property 
holding corporation, a holder of an 
interest in a partnership, a trust, or an 
estate (whether domestic or foreign) 
shall be treated pursuant to section 
897(c)(4)(B) as holding a proportionate 
share of the assets held by the entity. 
However, a holder of an interest shall 
not be treated as holding a 
proportionate share of assets that in the 
hands of the entity are subject to the 
rule of § 1.897—1(f)(3)(ii) (concerning the 
trade or business assets of investment 
companies). Such proportionate share is 
to be determined in acordance with the 
rules of § 1.897—1(e) on each applicable 
determination date. The interest in the 
entity shall itself be disregarded when a 
proportionate share of the entity's assets 
is attributed to the interest-holder 
pursuant to the rule of this paragraph 
(e)(2). Any asset treated as held by a 
holder of an interest by reason of this 
paragraph (e)(2) which is used or held 
for use in an trade or business by the 
partnership, trust, or estate shall be 
treated as so used or held for use by the 
holder of the interest. The proportionate 
ownership rule of this paragraph (e)(2) 
applies successively upward through a 
chain of ownership. The proportionate 
ownership rule of this paragraph (e)(2) is 
illustrated by the following examples. In 
each example fair market value is 
determined as of the applicable 
determination date under paragraph 
(c)(4)(i) of this section. 


Example (1). Nonresident alien individual F 
holds all of the stock of domestic corporation 
DC. DC is a partner in foreign partnership FP, 
and DC’s percentage ownership interest in FP 
is 50 percent. DC’s other assets are a parcel 
of country F real estate with a fair market 
value of $500,000 and other assets which it 
uses in its business with a fair market value 
of $100,000, FP’s assets are a parcel of 
country Z real estate with a fair market value 
of $300,000 and a parcel of U.S. real estate 
with a fair market value of $2,000,000. For 
purposes of determining whether DC is a U.S. 
real property holding corporation, DC is 
treated as holding its pro rata share of the 
assets held by FP. DC’s pro rata share of the 
U.S. real estate held by FP is $1,000,000, 
determined by multiplying the fair market 
value ($2,000,000) of the U.S. real property 
interests held by FP by DC's percentage 
ownership interest in FP (50 percent). DC’s 
pro rata share of the country Z real estate 
held by FP is $150,000, determined in the 
same manner. DC is a U.S. real property 
holding corporation because the fair market 
value ($1,000,000) of its U.S. real property 
interests (the U.S. real estate it is treated as 
holding proportionately) exceeds 50 percent 
($875,000) of the sum ($1,750,000) of the fair 
market value of its U.S. real property 
interests ($1,000,000), its interests in real 
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property located outside the United States 
[($650,000) (its country F real estate and its 
pro rata share of the country Z real estate)], 
plus its other assets which are used or held 
for use in a trade or business ($100,000). 
Because DC is a domestic U.S. real property 
holding corporation, the stock of DC is a U.S. 
real property interest and F’s gain or loss on 
the disposition of this DC stock within 5 
years of the current determination date will 
be treated as effectively connected with a 
U.S. trade or business under section 897(a). 

Example (2). Nonresident alien individual 
B holds all of the stock of domestic 
corporation US. US is a beneficiary of foreign 
trust FT. US's percentage ownership interest 
in FT is 90 percent. US has no other assets. 
FT is a partner in domestic partnership DP. 
FT’s percentage ownership interest in DP is 
30 percent. FT has no other assets. DP’s only 
asset is a parcel of U.S. real estate with a fair 
market value of $1,000,000. FT is treated as 
holding U.S. real estate-with a fair market 
value of $300,000 (30 percent of the U.S. real 
estate held by DP with a fair market value of 
$1,000,000). For purposes of determining 
whether US is a U.S. real property holding 
corporation, the proportionate ownership rule 
is applied successively upward through the 
chain of ownership. Thus, US is treated as 
holding 90 percent of FT’s $300,000 pro rata 
share of the U.S. real estate held by DP. US is 
a U.S. real property holding corporation 
because the fair market value ($270,000) of its 
U.S. real property interests (its pro rata share 
of the U.S. real estate held by DP) exceeds 50 
percent ($135,000) of the sum of the fair 
market values of its U.S. real property 
interests ($270,000), its interests in real 
property located outside the United States 
(zero), plus its other assets used or eid for 
use in a trade or business (zero). Because US 
is a domestic U.S. real property holding 
corporation, the stock of US is a U.S. real 
property interest, and B’s gain or loss from 
the disposition of US stock within 5 years of 
the current determination date will be treated 
as effectively connected with a U.S. trade or 
business under section 807(a). 


(3) Controlling interests in 
corporations. For purposes only of 
determining whether a corporation is a 
U.S. real property holding corporation, if 
the corporation (the “first corporation”) 
holds a controlling interest in a second 
corporation— 

(i) The first corporation is treated as 
holding a proportionate share of each 
asset (i.e., U.S. real property interests, 
interests in real property located outside 
the United States, and assets used or 
held for use in a trade or business) held 
by the second corporation, determined 
in accordance with the rules of § 1.897- 
1(e); 

(ii) Any asset so treated as held 
proportionately by the first corporation 
which is used or held for use by the 
second corporation in a trade or 
business shall be treated as so used or 
held for use by the first corporation; and 
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(iii) Interests in the second 
corporation held by the first corporation 
are not themselves taken into account 
as U.S. real property interests 
(regardless of whether the second 
corporation is a U.S. real property 
holding corporation) or as trade or 
business assets. However, the first 
corporation shall not be treated as 
holding a proportionate share of assets 
that in the hands of the second 
corporation are subject to the rules of 
§ 1.897-1(f}(3)(ii) (concerning the trade 
or business assets of investment 
companies). A determination of what 
portion of the assets of the second 
corporation are considered to be held by 
the first corporation shall be made as of 
the applicable dates for determining 
whether the first corporation is a U.S. 
real property holding corporation. 

A “controlling interest” means 50 
percent or more of the fair market value 
of all classes of stock of the corporation, 
determined as of the applicable 
determination date. In determining 
whether a corporation holds a 
controlling interest in another 
corporation, section 318(a) shall apply 
(except that sections 318(a)(2}(C) and 
(3)(C) are applied by substituting the 
phrase “5 percent” for “50 percent”). 
However, a corporation that does not 
directly hold any interest in a second 
corporation shall not be treated as 
holding a controlling interest in the 
second corporation by reason of the 
application of section 318(a)(3)(C). The 
rules of this paragraph (e)(3) apply 
successively upward through a chain of 
ownership. For example, if the second 
corporation owns a controlling interest 
in a third corporation, the rules of this 
paragraph shall be applied first to 
determine the portion of the assets of 
the third corporation that is considered 
to be held by the second corporation 
and then to determine the portion of the 
assets held and considered to be held by 
the second corporation that is 
considered to be held by the first 
corporation. The controlling interest 
rules of this paragraph (e)(3) apply, 
regardless of.whether a corporation is 
domestic or foreign, whenever it is 
necessary to determine whether a 
corporation is a U.S. real property 
holding corporation. The rules of this 
paragraph (e)(3) are illustrated by the 
following examples. In each example 
fair market value is determined as of the 
applicable determination date under 
paragraph (c)(4)(i)} of this section and no 
corporation holds constructively any 
interest not specified in the example. 

Example (1). Nonresident alien individual 
N owns all of the stock of domestic 
corporation DC. DC’s only assets are 60 


percent of the fair market value of all classes 
of stock of foreign corporation FS and 60 
percent of the fair market value of all classes 
of stock of domestic corporation DS. The 
percentage ownership interest of DC in each 
of FS and DS is 60 percent. The balance of 
the stock in FS and DS is held by nonresident 
alien individual B, who is unrelated to DC. 
FS's only asset is a parcel of country F real 
estate with a fair market value of $1,000,000. 
DS's only asset is a parcel of U.S. real estate 
with a fair market value of $2,000,000. The 
value of DC stock in FS and DS is not taken 
into account for purposes of determining 
whether DC is a U.S. real property holding 
corporation. Rather, because DC holds a 
controlling interest (60 percent) in each of FS 
and DS, DC is treated as holding a portion of 
each asset held by FS and DS. DC's portion of 
the country F real estete held by FS is 
$600,000, determined by multiplying the fair 
market value ($1,000,000) of the country F real 
estate by DC’s percentage ownership interest 
(60 percent). Similarly, DC’s portion of the 
U.S. real estate held by DS is $1,200,000 (60 
percent of $2,000,000). DC is a U.S. real 
property holding corporation, because the fair 
market value ($1,200,000) of its U.S. real 
property interests (its portion of the U.S. real 
estate) exceeds 50 percent ($900,000) of the 
sum ($1,800,000) of the fair market values of 
its U.S. real property interests ($1.200,000), its 
interests in real property located outside the 
United States (the $600,000 portion of country 
F real estate), plus its other assets used or 
held for use in a trade or business (zero). 
Because DC is a domestic U.S. real property 
holding corporation, the stock of DC is a U.S. 
real property interest, and N’s gain or loss on 
the disposition of DC stock within 5 years of 
the current determination date would be 
treated as effectively connected with a U.S. 
trade or business under section 897(a). 

Example (2). (i) Nonresident alien 
individual F owns all of the stock of domestic 
corporation US1. US1's only asset is 85 
percent of the fair market value of all classes 
of stock of domestic corporation US2. US2’s 
only assets are 60 percent of the fair market 
value of all classes of stock of domestic 
corporation US3, with a fair market value of 
$600,000, and a parcel of country D real estate 
with a fair market value of $800,000. US3's 
only asset is a parcel of U.S. real estate with 
a fair market value of $2,000,000. The 
percentage ownership interest of F in US1 is 
100 percent. 

Although US1 owns 85 percent of the stock of 
US2, US1's percentage ownership interest in 
US2 is 75 percent, because US2 has other 
interests other than solely as a creditor 
outstanding. US2's percentage ownership 
interest in US3 is 60 percent. 

(ii) US2 holds a controlling interest in US3, 
since it holds more than 50 percent of the fair 
market value of all classes of stock of US3. 
Consequently, the value of US2's stock in 
US3 is not taken into account in determining 
whether US2 is a U.S. real property holding 
corporation, even though US3 is a-U.S. real 
property holding corporation. Instead, US2 is 
treated as holding a portion of the U.S. real 
estate held by US3. US2's portion of the U.S. 
real estate is $1,200,000, determined by 
multiplying US2's percentage ownership 
interest (60 percent) by the fair market value 


($2,000,000) of the U.S. real estate. US1 holds 
a controlling interest in US2 (75 percent.). By 
reapplying the rules of paragraph (e)(3) of this 
section successively upward through the 
chain of ownership, US1's stock in US2 is not 
taken inio account, and US1 is treated as 
holding a portion of the country D real estate 
held by US2 and the U.S. real estate which 
US2 is treated as holding proportionately. 
US1’s portion of the country D real estate is 
$600,000, determined by multiplying US1's 
percentage ownership interest (75 percent) by 
the fair market value ($800,000) of the country 
D real estate. US1's portion of the U.S. real 
estate which US2 is treated as owning is 
$900,000, determined by multiplying US1's 
percentage ownership interest (75 percent) by 
the fair market value ($1,200,000) of US2's 
portion of U.S. real estate held by US3. US1 is 
a U.S. real property holding corporation, 
because the fair market value ($900,000) of its 
U.S. real property interests (its portion of 
US2’s portion of U.S. real estate) is more than 
50 percent ($750,000) of the sum ($1,500,000) 
of fair market values of its U.S. real property 
interests ($900,000), its interests in real 
property located outside the United States 
($800,000), plus its other assets need or held 
for use in a trade or business (zero). Because 
US1 is a U.S. real property holding 
corporation and is a domestic corporation, 
the stock of US1 is a U.S. real property 
interest, and F’s gain or loss on the 
disposition of US1 stock within 5 years of the 
current determination date will be treated as 
effectively connected with a U.S. trade or 
business under section 897{(a). 

Example (3). Nonresident alien individual 
B holds all of the stock of domestic 
corporation DC. DC’s only assets are 40 
percent of the fair market value of all classes 
of stock of foreign corporation FC and a 
parcel of country R real estate with a fair 
market value of $100,000. FC’s only asset is 
one parcel of U.S. reul estate with a fair 
market value of $1,000,000. The fair market 
value of the FC stock held by DC is $200,000. 
FC is a U.S. real property holding 
corporation. Since DC does not hold a 
controlling interest in FC, the controlling 
interest rules of paragraph (e)(3) of this 
section do not apply to treat DC as holding a 
portion of the U.S. real estate held by FC. 
However, because FC is a U.S. real property 
holding corporation, the stock of FC is a U.S. 
real property interest for purposes of 
determining whether DC is a U.S. real 
property holding corporation. DC is a ‘U.S. 
real property holding corporation because the 
fair market value ($200,000) of its U.S. real 
property interest (the stock of FC) exceeds 50 
percent ($150,000) of the sum ($300,000) of the 
fair market values of its U.S. real property 
interest ($200,000), its interests in real 
property located outside the United States 
($100,000), plus its other assets used or held 
for use in a trade or business (zero). Because 
DC is a U.S. real property holding corporation 
and is a domestic corporation, its stock is a 
U.S. real property interest, and B's gain or 
loss on the disposition of DC stock within 5 
years of the current determination date 
would be subject to the provisions of section 
897{a). 
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Example (4). Nonresident alien individual 
C owns all of the stock of domestic 
corporation DC1. DC1’s only assets are 25 
percent of the fair market value of all classes 
of stock of domestic corporation DC2, and a 
parcel of U.S. real estate with a fair market 
value of $100,000. The stock of DC2 is not an 
asset used or held for use in DC1’s trade or 
business. DC2’s only assets are a building 
located in the U.S. with a fair market value of 
$100,000 and manufacturing equipment and 
inventory with a fair market value of 
$200,000, DC2 is not a U.S. real property 
holding corporation. Since DC1 does not hold 
a controlling interest in DC2, the rules of this 
paragraph (e)(3) do not apply to treat DC1 as 
holding a portion of the assets held by DC2. 
In addition, since DC2 is not a U.S. real 
property corporation, its stock does not 
constitute a U.S. real property interest. 
Therefore, for purposes of determining 
whether DC1 is a real property holding 
corporation, its interest in DC2 is not taken 
into account. Since DC1's only other asset is 
a parcel of U.S. real estate, DC1 is a U.S. real 
property holding corporation, and C’s gain or 
loss on the disposition of DC1 stock within 5 
years of the current determination date 
would be subject to the provisions of section 
897(a). 

(4) Co-application of rules of this 
paragraph (e). The rules of this 
paragraph (e) apply in conjunction with 
one another for purposes of determining 
whether a corporation is a U.S. real 
property holding corporation. The rule of 
this paragraph (e)(4) is illustrated by the 
following example. In the example fair 
market value is determined as of the 
applicable determination date in 
accordance with paragraph (c)(4)(i) of 
this section. 


Example. Nonresident alien individual B 
holds 100 percent of the stock of domestic 
corporation US. US's only asset is 10 percent 
of the stock of foreign corporation FC1. FC1’s 
only asset is 100 percent of the stock of 
foreign corporation FC2. FC2’s only asset is a 
50 percent interest in domestic partnership 
DP. FC2's percentage ownership interest in 
DP is 50 percent. DP’s only asset is a parcel of 
U.S. real estate with a fair market value of 
$10,000,009. In determining whether US is a 
U.S. real property holding corporation, the 
rules of this paragraph (e) apply in 
conjunction with one another. Consequently, 
under paragraph (e)(2) of the section FC2 is 
treated as holding U.S. real estate with a fair 
market value of $5,000,000 (50 percent of 
$10,000,000, its pro rata share of real estate 
held by DP). Under paragraph (e)({3} of this 
section, FC1 is treated as holding 100 percent 
of the assets of FC2 (U.S. real estate with a 
fair market value of $5,000,000). FC1, 
therefore, is a U.S. real property holding 
corporation. Under paragraph (e)(1) of this 
section, the stock of FC1 is treated as U.S. 
real property interest. US is a U.S. real 
property holding corporation because 100 
percent of its assets (the stock of FC1) are 
U.S. real property interests. As US is a U.S 
real property holding corporation and is a 
domestic corporation, the stock of US is a 
U.S. real property interest, and B's gain or 


loss from the disposition of stock of US 
within 5 years of the current determination 
date will be subject to the provisions of 
section 897(a). 

(f) Termination of U.S. real property 
holding corporation status—{1) In 
general. A U.S. real property holding 
corporation may voluntarily determine 
its status as of the date of any 
acquisition or dispositon of assets. If the 
fair market value of its U.S. real 
property interests on such date no 
longer equals or exceeds 50 percent of 
the fair market value of all assets 
described in paragraphs (d) and (e) of 
this section, such corporation shall 
cease to be U.S. real property holding 
corporation as of such date, and on the 
day that is five years after such date 
interests in such corporation shall cease 
to be treated as U.S. real property 
interests (unless subsequent 
transactions within the five-year period 
have caused the fair market value of the 
corporation’s U.S. real property interests 
to equal or exceed 50 percent of the fair 
market value of assets described in 
paragraphs (d) and (e) of this section). A 
corporation that determines that 
interests in it have ceased to be U.S. real 
property interests pursuant to the rules 
of this paragraph (f} may so inform the 
Internal Revenue Service, as provided in 
paragraph (h) of this section. 

(2) Early termination. Interests in a 
U.S. real property holding corporation 
shall immediately cease to be U.S. real 
property interests as of the first date on 
which the following conditions are 
met— 

(i) The corporation does not hold any 
U.S. real property interests, and 

(ii) All of the U.S. real property 
interests directly or indirectly held by 
such corporation at any time during the 
previous five years (but disregarding 
any disposed of before June 19, 1980) 
either (A) were directly of indirectly 
disposed of in transactions in which the 
full amount of the gain (if any) was 
recognized or (B) ceased to be U.S. real 
property interests by reason of the 
application of this paragraph (f) to one 
or more other corporations. 

For purposes of this paragraph (f}(2), a 
corporation that disposes of all U.S. real 
property interests other than a lease that 
has a fair market value of zero will be 
considered to have disposed of all of its 
U.S. real property interests, provided 
that the leased property is used in the 
conduct by the corporation of a trade or 
business in the United States. Such a 
lease may include an option to renew, 
but only if such option is for a renewal 
at fair market rental rates prevailing at 
the time of renewal. 

(g) Establishing that a corporation is 
not a U.S. real property holding 
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corporation—(1) Foreign persons 
disposing of interests—{i) In general. A 
foreign person disposing of an interest in 
a domestic corporation (other than an 
interest solely as a creditor) must 
establish that the interest was not a U.S. 
real property interest as of the date of 
disposition, either by: 

(A) Obtaining a statement from the 
corporation pursuant to the provisions 
of subdivision (ii) of this paragraph 
(g)(1), or 

(B) Obtaining a determination by the 
Director, Foreign Operations District 
(“Director”) pursuant to the provisions 
of subdivision (iii) of this paragraph 
(g)(1). 

If the foreign person does not establish 
by either method that the interest 
disposed of was not a U.S. real property 
interest then the interest shall be 
presumed to have been a U.S. real 
property interest the disposition of 
which is subject to section 897(a). See 
paragraph (g)(3) of this section for 
certain exceptions to this rule. It should 
be noted that the rules of this section 
relate solely to interests in a corporation 
that are interests other than solely as a 
creditor. Therfore, a statement by a 
corporation or a determination by the 
Director (under paragraphs (g) or (h) of 
this section) that an interest is not a U.S. 
real property interest depends solely 
upon whether or not the corporation 
was a U.S. real property holding 
corporation during the period described 
in section 897(c)(1){A)(ii) (subject to 
certain special rules). The determination 
of whether an interest is one solely as a 
creditor is made under the rules of 

§ 1.897-1(d). 

(ii) Statement from corporation—{A) 
In general. A foreign person disposing of 
an interest in a domestic corporation 
may establish that the interest was not a 
U.S. real property interest as of the date 
of disposition by requesting and 
obtaining from the corporation a 
statement that: 

(2) The interest was not a U.S. real 
property as of that date, and 

(2) The corporation has complied with 
the requirement of paragraph (h)(1) of 
this section. 


A foreign person that requests and 
obtains such a statement is not required 
to forward the statement to the Internal 
Revenue Service and is not required to 
take any further action to establish that 
the interest disposed of was not a U.S. 
real property interest. To qualify under 
this rule, the foreign person must obtain 
the corporation’s statement no later than 
the date, including any extensions, on 
which a tax return would otherwise be 
due with respect to a disposition. A 
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foreign person that relies in good faith 
upon a statement from the corporation is 
not thereby excused from filing a return 
and paying any taxes and interest due 
thereon if the corporation's statement is 
later found to have been incorrect. 
However, such reliance shall be taken 
into account in determining whether the 
foreign person shall be subject to any 
penalty for the previous failure to file. 
However, a foreign person that knew or 
had reason to know that a corporation's 
statement was incorrect is not entitled 
to rely upon such statement and shall 
remain liable for all applicable 
penalties. 

(B) Coordination with section 1445. 
Pursuant to section 1445 and regulations 
thereunder, withholding of tax is not 
required with respect to a foreign 
person’s disposition of an interest in a 
domestic corporation, if the transferee is 
furnished with a statement by the 
corporation under paragraph (h) of this 
section that the interest is not a U.S. real 
property interest. A foreign person that 
obtains a corporation’s statement for 
that purpose prior to the date of 
disposition may also rely upon the 
statement for purposes of this paragraph 
(g)(h)(ii), unless the corporation informs 
the foreign person (pursuant to 
paragraph (h)(1){iv)(C) of this section) 
that it became a U.S. real property 
holding corporation after the date of the 
notice but prior to the actual date of 
disposition. 

(iii) Determination by Director—{A) 
In general. A foreign person disposing of 
an interest in a domestic corporation 
may establish that the interest was not a 
U.S. real property interest as of the date 
of disposition by requesting and 
obtaining a determination to that effect 
from the Director. Such a determination 
may be requested pursuant to the 
provisions of subdivision (B) or (C) of 
this paragraph (g)(1)(iii). A request for a 
determination should be addressed to: 
Director, Foreign Operations District, 
1325 K St. N.W., Washington, D.C. 20225. 
A foreign transferor who has requested 
a determination by the Director 
pursuant to the rules of this paragraph 
(g)(1)(iii) is not thereby excused from 
filing a return and paying any tax due by 
the date, including any extensions, on 
which such return and payment would 
otherwise be due with respect to a 
disposition. If the Director subsequently 
determines and notifies the foreign 
transferor that the interest was not a 
U.S. real property interest, the foreign 
transferor shall be entitled to a refund of 
any taxes, penalties, and interest paid 
by reason of the application of section 
897(a) pursuant to the rules of paragraph 
(g){1){i) of this section, together with any 


interest otherwise due on such refund, if 
a claim for refund is made within the 
applicable time limits. 

(B) Determination based on Director's 
information. A foreign person may 
request that the Director make a 
determination based on information 
contained in the Director's records, if: 

(1) The foreign person made a request 
to the corporation for information as to 
the status of its interest no later than the 
90th day before the date, including any 
extensions, on which a tax return would 
otherwise be due with respect to a 
disposition, and 

(2) The corporation failed to respond 
to such request by the 30th day 
following the date the request was 
delivered to the corporation. 


If the Director is unable to make a 
determination based on information 
available to him, he shall inform the 
foreign person that the interest must be 
treated as a U.S. real property interest 
unless the person subsequently obtains 
either the necessary statement from the 
corporation or a determination pursuant 
to subdivision (C) of this paragraph 
(g)(1)(iii). 

(C) Determination based on 
information supplied by foreign person. 
A foreign person may request that the 
Director make a determination based on 
information supplied by the foreign 
person. Such information may be drawn, 
for example, from annual reports, 
financial statements, or records of the 
corporation, and must establish to the 
satisfaction of the Director that the 
foreign person’s interest was not a U.S. 
real property interest as of the date of 
disposition. 

(D) Determination by Director on his 
own motion. Notwithstanding any other 
provision of this section, a foreign 
person shall not treat the disposition of 
an interest in a domestic corporation as 
a disposition of a U.S. real property 
interest if such person is notified that 
the Director has upon his own motion 
determined that the interest was not a 
U.S. real property interest as of the date 
of disposition. 

(2) Corporations determining U.S. real 
property holding corporation status—(i) 
In general. A corporation that must 
determine whether it is a U.S. real 
property holding corporation, and that 
holds an interest in another corporation 
(other than a controlling interest as 
defined in paragraph (e)(3) of this 
section), must determine whether or not 
that interest was a U.S. real property 
interest as of its own determination 
date, by either: 

(A) Obtaining a statement from the 
second corporation pursuant to the 
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provisions of subdivision (ii) of this 
paragraph (g)(2); 

(B) Obtaining a determination by the 
Director pursuant to the provisions of 
subdivision (iii) of this paragraph (g)(2); 
or 

(C) Making an independent 
determination pursuant to the provisions 
of subdivision (iv) of this paragraph 
(g)(2). 

A corporation that is unable to 
determine by any of the above methods 
whether its interest in a second 
corporation is a U.S. real property 
interest must presume that such interest 
is a U.S. real property interest. 

(ii) Statement from corporation. A 
corporation may determine whether or 
not an interest in a second corporation 
was a U.S. real property interest as of its 
own determination date by obtaining 
from the second corporation a statement 
that: 

(A) The interest was not a U.S. real 
property interest as of that date, and 

(B) The corporation has complied with 
the requirements of paragraph (h)(1) of 
this section. 

A corporation that requests and obtains 
such a statement is not required to 
forward the statement to the Internal 
Revenue Service and is not required to 
take any further action to establish that 
the interest in the second corporation 
was not a U.S. real property interest. If 
the second corporation’s statement is 
later found to have been incorrect, the 
first corporation shall not be subject to 
penalties arising out of past failures to 
comply with the requirements of section 
897 or 1445, if such failures were 
attributable to reliance upon the second 
corporation's statement. By the 90th day 
following receipt of a notification from 
the Service or from the second 
corporation that a prior statement was 
incorrect, the first corporation must 
redetermine its status (as of its most 
recent determination date) and if 
appropriate notify the Internal Revenue 
Service that it is a U.S. real property 
holding corporation in accordance with 
paragraph (h)(1)(ii)(C) of this section. 
However, a corporation that knew or 
had reason to know that a second 
corporation’s statement was incorrect is 
not entitled to rely upon such statement 
and shall remain liable for all applicable 
taxes, penalties, and interest arising out 
of the second corporation’s status as a 
U.S. real property holding corporation. 

(iii) Determination by Director—(A) 
In general. A corporation may determine 
whether or not an interest in a second 
corporation was a U.S. real property . 
interest as of its own determination date 
by requesting and obtaining a 
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determination to that effect from the 
Director. Such a determination may be 
requested pursuant to the provisions of 
subdivision (B) or (C) of this paragraph 
(g)(2)(iii). A request for a determination 
must be-addressed to: Director, Foreign 
Operations District, 1325 K St. NW.; 
Washington, D.C. 20225. A corporation 
that has requested a determination by 
the Director pursuant to the provisions 
of this paragraph is not thereby excused 
from taking any action required by 
section 897 or 1445 by the date on which 
such action would otherwise be due. 
However, the Director may grant a 
reasonable extension of time for the 
satisfaction of any requirement if the 
Director is satisfied that the corporation 
has not sought a determination pursuant 
to this paragraph (g)(2)(iii) for a 
principal purpose of delay. 

(B) Determination based on Director’s 
information. A corporation may request 
that the Director make a determination 
based on information contained in the 
Director's records, if: 

(1) The corporation made a request to 
the second corporation for information 
as to the status of its interest no later 
than the fifth day following the first 
corporation's determination date, and 

(2) The second corporation failed to 
respond to such request by the 30th day 
following the date the request was 
delivered to the second corporation. 


Pending his resolution of such a request, 
the Director will generally grant an 
extension with respect to the change-of- 
status notification that may otherwise 
be required pursuant to paragraph 

_(h)(1)(ii) of this section. If the Director is 
unable to make a determination based 
on information available to him, he shall 
inform the corporation that the interest 
must be treated as a U.S. real property 
interest unless the corporation 
subsequently obtains either the 
necessary statement from the second 
corporation or a determination pursuant 
to paragraph (g)(2)(iii)(C) or (g)(2)(iv) of 
this section. 

(C) Determination based on 
information supplied by corporation. A 
corporation may request that the 
Director make a determination based on 
information supplied by the corporation. 
Such information may be drawn, for 
example, from annual reports, financia! 
statements, or records of the second 
corporation, and must establish to the 
satisfaction of the Director that the 
interest in the second corporation was 
not a U.S. real property interest as of the 
first corporation's determination date. 

(D) Determination by Director on his 
own motion. Notwithstanding any other 
provision of this section, a corporation 
shall not treat an interest in a second 


corporation as a U.S. real property 
interest if the corporation is notified that 
the Director has upon his own motion 
determined that the interest in the 
second corporation is not a U.S. real 
property interest. 

(iv) Independent determination by 
corporation. A corporation may 
independently determine whether or not 
an interest in a second corporation was 
a U.S. real property interest as of the 
first corporation’s own determination 
date. Such determination must be based 
upon the best evidence available, drawn 
from annual reports, financial 
statements, records of the second 
corporation, or from any other source, 
that demonstrates to a reasonable 
certainty that the interest in the second 
corporation was not a U.S. real property 
interest. A corporation that makes an 
independent determination pursuant to 
this paragraph (g)(2)(iv) shall be subject 
to the special notification rule of 
paragraph (h)(1)(iii)(D) of the section. If 
the Director subsequently determines 
that the corporation’s independent 
determination was incorrect, the 
corporation shall be subject to penalties 
for any past failure to comply with the 
requirements of section 897 or 1445 only 
if the corporation’s determination was 
unreasonable in view of facts that the 
corporation knew or had reason to 
know. 

(3) Requirements not applicable. If at 
any time during the calendar year any 
class of stock of a corporation is 
regularly traded on an established 
securities market, the requirements of 
this paragraph (g) shall not apply with 
respect to any holder of interest in such 
corporation other than a person who 
holds an interest described in § 1.897- 
1(c)(2)(i) or (ii). For example, a 
corporation determining whether it is a 
U.S. real property holding corporation 
need not ascertain from a regularly 
traded corporation in which it neither 
holds, nor has held during the period 
described in section 897(c)(1)(A)(ii), 
more than a 5 percent interest whether 
that regularly traded corporation is itself 
a U.S. real property holding corporation. 
In addition, the requirements of this 
paragraph (g) do not apply to any holder 
of an interest in a domestically- 
controlled RETT, as defined in section 
897(h)(4)(B). 

(h) Notice requirements applicable to 
corporations—{1) Domestic 
corporations with foreign interest- 
holders—({i) In general. A domestic 
corporation, any interest in which is 
known by the corporation to be held by 
a foreign person, must determine 
whether it is a U.S. real property holding 
corporation in accordance with the rules 
of this section. The existence of a 
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foreign interest-holder is known by a 
corporation if such information is 
included on the books and records of the 
corporation or its agent (including a 
transfer agent), is known by its directors 
or officers, or is known by employees 
who in the course of their employment 
have reason to know such information. 
If such a corporation determines 
pursuant to the rules of paragraph (b) of 
this section that it is a U.S. real property 
holding corporation, it must comply with 
the requirements of section 1445 and 
regulations thereunder, concerning 
withholding of tax upon certain 
distributions of property. If such a 
corporation determines that it is not a 
U.S. real property holding corporation, it 
must inform the Internal Revenue 
Service of its determination in the 
manner described in subdivision (ii) of 
this paragraph (h)(1). 

(ii) Statements to Internal Revenue 
Service. (A) Non real property holding 
corporation statement. A domestic 
corporation, any interest in which is 
known to be held by a foreign person, 
that determines that it is not a U.S. real 
property holding corporation on each of 
the applicable determination dates in a 
given taxable year, must attach a 
statement to its income tax return for 
that year, informing the Internal 
Revenue Service that it has determined 
that it is not a U.S. real property holding 
corporation. With respect to taxable 
years ending after June 18, 1980, for 
which a return was filed before the date 
of publication of final regulations in the 
Federal Register, such a statement must 
be separately delivered to the Internal 
Revenue Service office where the 
corporation filed its most recent income 
tax return no later than April 1, 1985. If 
the statement is delivered by United 
States mail, the provisions of section 
7502 and the regulations thereunder 
shall apply in determining the date of 
delivery. 

(B) Early termination of real property 
holding corporation status. A 
corporation that determines during the 
course of its taxable year that interests 
in it have ceased to be U.S. real property 
interests pursuant to the rules of 
paragraph (f) of this section may 
immediately notify the Internal Revenue 
Service of that determination. Such 
notification will enable foreign interest- 
holders to dispose of their interests 
without being subject to section 897(a), 
as provided in paragraph (g) of this 
section. No particular form is required 
for the statement, which must set forth 
the name, address, place of 
incorporation, and identification number 
of the corporation, the last date after 
June 18, 1980, (if any) on which the 
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corporation qualified as a U.S. real 
property holding corporation, and a 
statement that the corporation has 
determined that it was not a U.S. real 
property holding corporation on any 
applicable determination date during the 
taxable year. The calculations upon 
which such determination is based need 
not be included. The statement must be 
signed by a responsible corporate 
officer, who must verify under penalty of 
perjury that the statement is true and 
correct to his knowledge and belief. 

(C) Change in status. A corporation 
that had previously informed the 
Internal Revenue Service that it was not 
a U.S. real property holding corporation 
and that subsequently attains such 
status on a determination date must 
deliver a notification of such change of 
status to the Internal Revenue Service 
office where the corporation filed its 
most recent income tax return within 30 
days of the determination date. If the 
notification is delivered by United 
States mail, the provisions of section 
7502 and the regulations thereunder 
shall apply in determining the date of 
delivery. No particular form is required 
for such notification, which must set 
forth the name, address, place of 
incorporation, identification number of 
the corporation, and applicable 
determination date, as well as the 
statement that the corporation has 
determined that it became a U.S. real 
property holding corporation on that 
date. 

(iii) Supplemental statements—{A) By 
corporations with substantial intangible 
assets. A corporation that is subject to 
the requirements of subdivision (ii) of 
this paragraph (h)(1) (or that voluntarily 
complies with those requirements) must 
submit a supplemental statement to the 
Internal Revenue Service if— 

(2) Such corporation values any of the 
intangible assets described in § 1.897- 
1(f)(1)(ii) (other than goodwill or going 
concern value) by a method other than 
the purchase price or book value 
methods described in § 1.897—1(0)(4); 
and 

(2) The fair market value of such 
intangible-assets equals or exceeds 25 
percent of the total of the fair market 
values of the assets the corporation is 
considered to hold in accordance with 
the provisions of paragraphs (d) and (e) 
of this section. 

The supplemental statement must 
inform the Internal Revenue Service that 
the corporation meets the criteria of 
subdivisions (1) and (2) of this 
paragraph (h)(1i){iii)(A), and must 
summarize the methods and calculations 
upon which the corporation's 
determination of the fair market value of 


its intangible assets is based. In 
addition, the supplemental statement 
must list any intangible assets that were 
purchased from any person that have 
been valued by the corporation at an 
amount other than their purchase price, 
and must provide a justification for such 
a departure from the purchase price. The 
supplemental statement must be 
attached to or incorporated in the 
statement required by paragraph 
(h)(1)(ii) of this section. 

(B) Corporation not valuing goodwill 
or going concern value at purchase 
price. A corporation that is subject to 
the requirements of subdivision (ii) of 
this paragraph (h)(1) (or that voluntarily 
complies with those requirements) must 
submit a supplemental statement to the 
Internal Revenue Service if such 
corporation values goodwill or going 
concern value pursuant to § 1.897— 
1(0)(4)(iii). The supplemental statement 
must set forth that it is made pursuant to 
this paragraph (h)(1)(iii)(B), and must 
summarize the methods and calculations 
upon which the corporation's 
determination of the fair market value of 
such intangible assets is based. In 
addition, the supplemental statement 
must list any such assets that were 
purchased from any person that have 
been valued by the corporation at an 
amount other than their purchase price, 
and must provide a justification for such 
a departure from the purchase price. The 
supplemental statement must be 
attached to or incorporated in the 
statement required by paragraph 
(h)(1)(ii) of this section. 

(C) Corporation using alternative U.S. 
real property holding corporation test. A 
corporation that is subject to the 
requivements of subdivision (ii) of this 
paragraph (h)(1) (or that voluntarily 
complies with those requirements) must 
submit a supplemental statement to the 
Internal Revenue Service if— 

(2) Such corporation utilizes the rule 
of paragraph (b)(2) of this section 
(regarding the book values of assets 
held by the corporation) to presume that 
it is not a U.S. real property holding 
corporation; and 

(2) Such corporation is engaged in or 
is planning to engage in a trade or 
business of mining, farming, or forestry, 
or of buying and selling or developing 
real property, or of leasing real property 
to tenants. 

The supplemental statement must 
inform the Internal Revenue Service that 
the corporation meets the criteria of 
subdivisions (1} and (2) of this 
paragraph (h)(1)(iii)(B), and must be 
attached to or incorporated in the 
statement required by paragraph 
(h)(1)(ii) of this section. 


Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


(D) Corporation determining real 
property holding corporation status of 
second corporation. A corporation that 
is subject to the requirements of 
subdivision (ii) of this paragraph (h)(1) 
(or that voluntarily complies with those 
requirements) must submit a 
supplemental statement to the Internal 
Revenue Service if such corporation 
independently determines whether or 
not an interest in a second corporation 
is a U.S. real property interest, pursuant 
to paragraph (g)(2)(iv) of this section. 
The supplemental statement must set 
forth that it is made pursuant to this 
paragraph (h)(1)(iii)(D) and must briefly 
summarize the facts upon which the 
corporation's determination is based 
and the sources of the information relied 
upon by the corporation. The 
supplemental statement must be 
attached to or incorporated in the 
statement required by paragraph 
(h)(1){ii) of this section. 

(iv) Statements to foreign interest- 
holders—{A) In general. A domestic 
corporation must, within 30 days after 
receipt of an inquiry from a foreign 
person holding an interest in it, inform 
that person whether its interest 
constitutes a U.S. real property interest 
pursuant to the rules of this section and 
whether the corporation has notified the 
Internal Revenue Service of its status as 
required by paragraph (h)(1)(ii) of this 
section. No particular form is required 
for this statement, which need only 
indicate the corporation's determination 
and whether or not it has properly 
notified the Internal Revenue Service. 
The statement must be dated and signed 
by a responsible corporate officer, who 
must verify under penalties of perjury 
that the statement is correct to his 
knowledge and belief. 

(B) Required determination. For 
purposes of the statement required by 
this paragraph (h)(1)(iv), an interest in a 
corporation is a real property interest if 
the corporation was a U.S. real property 
holding corporation on any 
determination date during the 5-year 
period ending on the date specified in 
the interest-holder’s request, or on the 
date such request was received if no 
date is specified (or during such shorter 
period ending on that date as is 
applicable pursuant to section 
897(c)(1)(A)(ii)). Thus, if a corporation 
has filed the statements required by 
paragraph (h)(1)({ii) of this section with 
the Internal Revenue Service for each of 
its previous four taxable years, and it 
has not become a U.S. real property 
holding corporation on any 
determination date that preceded the 
date of disposition during the current 
taxable year, then the foreign person's 
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interest will not constitute a U.S. real 
property interest. 

(C) Change in status. If a corporation 
provides a statement to an interest- 
holder prior to a disposition (for 
purposes of section 1445) and that 
corporation becomes a U.S. real 
property holding corporation within 30 
days of the date of that statement, then 
the corporation must notify the interest- 
holder of the date on which it becomes a 
U.S. property holding corporation. Such 
notification must be delivered by the 
10th day following the date on which the 
corporation became a U.S. property 
holding corporation. 

(D) Corporation that-has not 
previously made determinations or 
filings. If a corporation did not file the 
statements required by paragraph 
(h)(1)(ii) of this section in any of the 
previous four years because it did not 
know at that time that a foreign person 
held an interest in it, such corporation 
must immediately determine whether it 
- was a U.S. real property holding 
corporation on any determination date 
during the five year period ending on the 
date of disposition (or such shorter 
period as is applicable pursuant to 
section 897(c)(1)(A)(ii)). (However, no 
detemination need be made with respect 
to any period during which the foreign 
person making the request did not hold 
an interest in the corporation.) Such a 
corporation may take up to 90 days to 
make such a determination and to 
prepare and deliver its response to the 
foreign person. In addition such- 
corporation must within that period 
deliver the required notifications to the 
Internal Revenue Service, with respect 
to the years in which it was not a U.S. 
real property holding corporation but 
did not have or did not know that it had 
a foreign interest holder. If the 
corporation's response and notifications 
are delivered by United States mail, the 
provisions of section 7502 and the 
regulations thereunder shall apply in 
determining the date of delivery. 

(2) Foreign corporations and domestic 
corporations with no foreign interest 
holders. A foreign corporation or any 
domestic corporation that does not 
know that any interest in it is held by a 
foreign person is not required to 
determine its U.S. real property holding 
corporation status or to inform the 
Internal Revenue Service of its status, 
However, such corporation may 
voluntarily choose to comply with the 
requirements of paragraph (h)(1) of this 
section. Doing so will enbable any 
interest-holder to establish that its 
interest is not a U.S. real property 
interest, for purposes of establishing 
that the interest-holder is not itself a 


U.S. real property holding corporation. A 
domestic or foreign corporation that had 
not previously complied with the 
requirements of paragraph (h)(1) of this 
section may do so retroactively by 
making the required determinations and 
filing the appropriate notification with 
the Internal Revenue Service. Such 
retroactive compliance may be carried 
out simultaneously with the 
corporation’s response to an inquiry 
from an interest-holder pursuant to 
paragraph (g)(2) of this section. 

(3) Requirements not applicable. The 
requirements of this paragraph (h) do 
not apply to domestically-controlled 
REITS, as defined in section 897(h)(4)(B). 
Nor do these requirements apply to a 
corporation any class of stock in which 
is regularly traded on an established 
securities market at any time during the 
calendar year. However, such a 
corporation may voluntarily choose to 
comply with the requirements of 
paragraph (h)(1) of this section, in , 
accordance with the rules of paragraph 
(h)(2) of this section. 

(i) Transitional rules—(1) Waiver of 
penalties for failure to file. A foreign 
person that disposed of an interest in a 
domestic corporation at any time after 
June 18, 1980, shall not be subject to 
penalties for any failure to file an 
income tax return that was required 
pursuant to the operation of section 897 
and regulations thereunder to be filed by 
July 1, 1985, if that person either: 

(i) Establishes pursuant to the 
requirements of paragraph (g) of this 
section that the interest disposed of was 
not a U.S. real property interest, or 

(ii) Files an income tax return and 
pays any tax and interest due with 
respect to the disposition, by July 1, 
1985. 

(2) Requirements applicable to 
corporations. With respect to taxable 
years ending after June 18, 1980, for 
which a return was filed before January 
30, 1985, the statement required to be 
filed by paragraph (h)(1)(ii) of this 
section must be separately delivered to 
the Internal Revenue Service office 
where the corporation filed its most 
recent income tax return no later than 
(date that is 3 months after date of 
publication of this document in the 
Federal Register). Any supplemental 
statements required by paragraph 
(h)(1){iii) of this section must be 
attached to or incorporated in the 
foregoing statement filed with the 
Internal Revenue Service. Statements to 
foreign interest holders required by 
paragraph (h)(1)(iv) of this secton with 
respect to dispositions that occurred in 
taxable years ending before January 30, 
1985, must be delivered by the later of— 
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(i) April 30, 1985, or 

(ii) The 30th day following the 
corporation's receipt of an inquiry from 
a foreign person concerning the status of 
an interest previously disposed of. 

(3) Liguidated corporations. If a 
domestic corporation was liquidated at 
any time after June 18, 1980, and before 
January 30, 1985, then the requirements 
of paragraph (h) of this section may be 
fulfilled for such corporation by: 

(i) any person winding up the affairs 
of the corporation, 

(ii) any person empowered to sue or 
be sued in the name of the corporation, 
or 

(iii) any of the last officers of the 
corporation. 


A statement or notification pursuant to 
paragraph (h) of this section that is 
prepared by any of those persons must 
be signed by the preparer and verified 
as true, correct, and complete to the best 
of the preparer’s knowledge and belief. 
Fulfillment of the requirements of 
paragraph (h) of this section pursuant to 
the rules of this paragraph (i)(3) will 
permit former interest holders of the 
corporation to comply with the 
requirements of paragraph (g) of this 
section and obtain relief from penalties 
pursuant to’ paragraph (i)(1) of this 
section. 

(4) Date of delivery. If any statement 
or other document required by this 
paragraph (i) is delivered by United 
States mail, the provisions of section 
7502 and regulations thereunder shall 
apply in determining the date of 
delivery. 

(5) Director’s discretion to waive 
penalty. Notwithstanding any other 
provision of section 897 or the 
regulations thereunder the Director of 
the Foreign Operations District may 
waive any penalty that a person would 
otherwise be subject to for a failure to 
comply with any requirement of § 1.897- 
1 through 1.897-4, if the Director is 
satisfied that the failure was due to 
reasonable cause and not willful 
neglect. 

§ 1.897-3 Election by foreign corporation 
to be treated as a domestic corporation 
under section 897(i). 

(a) Purpose and scope. This section 
provides rules pursuant to which a 
foreign corporation may elect under 
section 897(i} to be treated as a domestic 
corporation for purposes of sections 897, 
1445, and 6039C and the regulations 
thereunder. A foreign corporation with 
respect to which an election under 
section 897(i) is in effect is subject to all 
rules under sections 897 and 1445 that 
apply to domestic corporations. Thus, 
for example, if a foreign corporation-that 
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has made an election under section 
897(i) is a U.S. real property holding 
corporation, interests in it are U.S. real 
property interests that are subject to 
withholding under section 1445, and any 
gain or loss from the disposition of such 
interests by a foreign person will be 
treated as effectively connected with a 
U.S. trade or business under section 
897(a). Similarly, if a foreign corporation 
makes an election under section 897{i), 
its distribution of a U.S. real property 
interest pursuant to section 301 will be 
subject to the carryover basis rule of 
section 897({f). However, an interest in 
an electing corporation is not a U.S. real 
property inierest if following the 
election the interest is described in 
section 897(c)(1)(B} or § 1.897—1(c){2) 
(subject to the exceptions of 
subdivisions (i) and (ii) of that section). 
In addition, section 897(d) will not apply 
to any distribution of a U.S. real 
property interest by such corporation or 
to any sale or exchange of such interest 
pursuant to a plan of complete 
liquidation under section 337. A foreign 
corporation that makes an election 
under section 897{i) shall not be treated 
as a domestic corporation for purposes 
of any other provision of the Code or 
regulations, except to the extent that it 
is required to consent to such treatment 
as a condition to making the election. 
For further information concerning the 
effect of an election under section 897(i) 
upon the withholding requirements of 
section 1445, see § 1.1445-7T. An 
election under section 897(i) is the 
exclusive remedy of any foreign person 
claiming discriminatory treatment under 
any treaty with respect to the 
application of sections 897, 1445, and 
6039C to a foreign corporation. 
Therefore, if a corporation does not 
make an effective election, relief under a 
nondiscrimination article of any treaty 
shall not be otherwise available with 
respect to the application of sections 
897, 1445, and 6039C to such corporation. 

(b) General conditions. A foreign 
corporation may make an election under 
section 897(i) only if it meets all three of 
the following conditions. 

(1) Holding a U.S. real property 
interest. The foreign corporation must 
hold a U.S. real property interest at the 
time of the election. This condition is 
satisfied when a U.S. real property 
interest is acquired simultaneously with 
the effective date of an election. For 
example, this condition is satisfied when 
real property is acquired in an exchange 
described in section 351 that is carried 
out simultaneously with the effective 
date of the election. This condition is 
also satisfied by a corporation that 
indirectly holds a U.S. real property 


interest through a partnership, trust, or 
estate. 

(2) Entitlement to nondiscriminatory 
treatment. The foreign corporation must 
be entitled to nondiscriminatory 
treatment with respect to its U.S. real 
property interest under any treaty to 
which the United States is a party. 
Where the corporation indirectly holds a 
U.S. rea! property interest through a 
partnership, trust, or estate, the 
corporation itself must be entitled to 
nondiscriminatory treatment with 
respect to such property interest. 

(3) Submission of election in proper 
form. The foreign corporation must 
comply with the requirements of 
paragraph (c) of this section respecting 
the manner and form in which an 
election must be submitted. 

(c) Manner and form of election. An 
election under section 897(i) is made by 
filing the materials described in 
subparagraphs (1) through (5) of this 
paragraph (c) with the Director Foreign 
Operations District, 1325 K St., NW, 
Washington, D.C. 20225. The required 
items may be incorporated in a single 
document. 

(1) General statement. The foreign 
corporation must supply a general 
statement indicating that an election 
under section 897(i) is being made. The 
general statement must be signed by a 
responsible corporate officer, who must 
verify under penalty of perjury that the 
statement and all other documents 
submitted pursuant to the requirements 
of this paragraph (c) are true and correct 
to his knowledge and belief. No 
particular form is required for the 
statement, which must set forth— 

(i) The name, address, identifying 
number (if any), and place and date of 
incorporation of the foreign corporation; 

(ii) The treaty and article under which 
the foreign corporation is seeking 
nondiscriminatory treatment; 

(iii) A description of the U.S. real 
property interests held by the 
corporation, either directly or through a 
partnership, trust, or estate, including 
the dates such interests were acquired, 
the corporation's adjusted bases in such 
interests, and their fair market values as 
of the date of the election {or book 
values if the corporation is not a U.S. 
real property holding corporation under 
the alternative test of § 1.897-2(b)(2)); 
and 

(iv) A list of all dispositions of any 
interests in the foreign corporation after 
December 31,.1979, and before June 19, 
1980, between related persons (as 
defined in section 453(f)(1)), giving the 
type and the amount of any interest 
transferred, the name and address of the 
related person to whom the interest was 
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transferred, the transferor's basis in the 
interest transferred, and the amount of 

any nontaxed gain as defined in section 
1125(d) of Pub. L. 96-499. 

(2) Waiver of treaty benefits. The 
foreign corporation must submit a 
binding waiver of the benefits of any 
U.S. treaty with respect to any gain or 
loss from the disposition of a U.S. real 
property interest during the period in 
which the election is in effect. 

(3} Consent to be taxed. The foreign 
corporation must submit a binding 
agreement to treat as though it were a 
domestic corporation any gain or loss 
that is recognized upon— 

(i) The disposition of any U.S. real 
property interest during the period in 
which the election is in effect, and 

(ii) The disposition of any property 
that it acquired in exchange for a U.S. 
real property interest in a 
nonrecognition transaction (as defined 
under section 897(e)) during the period 
in which the election is in effect. 

(4) Interest-holders’ consent to 
election—{i) In general. The foreign 
corporation must submit both a signed 
consent to the making of the election 
and a waiver of U.S. treaty benefits with 
respect to any gain or loss from the 
disposition of an interest in the 
corporation from each person who holds 
an interest in the corporation on the 
date the election is made. In the case of 
a corporation any class of stock of 
which is regularly traded on an 
established securities market at any 
time during the calendar year, the signed 
consent and waiver need only be 
provided by a person who holds an 
interest described in § 1.897—1(c)(2)(i) or 
(ii) (determined after application of the 
constructive ownership rules of section 
897(c)}(6)(C). The foreign corporation 
must also include with the signed 
consents and waivers a list that 
identifies and describes the interest in 
the corporation held by each interest 
holder, including the type and amount of 
such interest and its fair market value as 
of the date of the election. 

(ii) Corporation's retention of interest- 
holders’ consents. A corporation need 
not file the consents and waivers of its 
interest-holders as required by 
paragraph (c)(4)(i) of this section, if it 
instead complies with the requirements 
of subdivisions (A) through (D) of this 
paragraph (c)(4)(ii). 

(A) The corporation must place a 
legend on each outstanding certificate 
for shares of its stock that reads 
substantially as follows: “(Name of 
corporation) has made an election under 
section 897{i) of the United States 
Internal Revenue Code to be treated as 
a U.S. corporation for certain tax 
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purposes, and any purchaser of this 
interest may therefore be required to 
withhold tax at the time of the 
purchase.” The corporation must certify 
that the foregoing requirement has been 
met and that it will place an equivalent 
legend on every stock certificate that is 
issued while the election under section 
897(i) is in effect and the corporation 
retains the consents and waivers of its 
interest-holders under the rules of this 
paragraph (c)(4)(ii). However, with 
respect to any registered certificate 
issued prior to January 30, 1985, in lieu 
of placing a legend on the certificate the 
corporation may certify that it will 
provide the purchaser of the interest 
with a copy of the legend at the time the 
certificate is surrendered for issuance of 
a new Certificate. 

(B) The corporation must include with 
its election a statement that the 
corporation has received both a signed 
consent to the making of the election 
and a waiver of U.S. treaty benefits with 
respect to any gain or loss from the 
disposition of an interest in the 
corporation from each person who holds 
an interest in the corporation on the 
date the election is made. In the case of 
a corporation any class of stock of 
which is regularly traded on an 
established securities market at any 
time during the calendar year, the signed 
consent and waiver need only be 
provided by a person who holds or has 
held an interest described in § 1.897- 
1(c)(2)(iii) (A) or (B) (determined after 
application of the constructive 
ownership rules of section 897(c)(6)(C). 

(C) The corporation must include with 
its election a list that describes the 
interests in the corporation held by each 
interest-holder. The list need not 
identify the interest-holders by name, 
but must set forth the type, amount, and 
fair market value of the interests held by 
each. 

(D) The corporation must include with 
its election an agreement that the 
corporation will retain all signed 
consents and waivers for a period of 
three years from the date of the election 
and supply such documents to the 
Director within 30 days of his request for 
production thereof. The Director's 
review of the signed consents and 
waivers pursuant to this provision shall 
not constitute an examination for 
purposes of section 7605(b). 

(5) Statement regarding prior 
dispositions. The foreign corporation 
must state that no interest in the 
corporation was disposed of during the 
shortest of (A) the period from June 19, 
1980, through the date of the election, (B) 
the period from the date on which the 
corporation first holds a U.S. real 
property interest through the date of the 


election or (C) the five-year period 


_ ending on the date of the election. If the 


corporation cannot state that no such 
dispositions have been made, it may 
make the section 897(i) election only if it 
states that it has complied with the 
requirements of paragraph (d)(2) of this 
section. 

(d) Time and duration of election—(1) 
In general. A foreign corporation that 
meets the conditions of paragraph (b) of 
this section may make an election under 
section 897(i) at any time before the first 
disposition of an interest in the 
corporation which would be subject to 
section 897(a) if the election had been 
made before that disposition, except as 
otherwise provided in paragraph (d)(2) 
of this section. The period to which the 
election applies begins on the date on 
which the election is made, or such 
earlier date as is specified in the 
election, but not earlier than June 19, 
1980. Unless revoked, an election 
applies for the duration of the time for 
which the corporation remains in 
existence. An election is made on the 
date that the statements described in 
paragraph (c) of this section are 
delivered to the Foreign Operations 
District. If the election is delivered by 
United States mail, the provisions of 
section 7502 and the regulations 
thereunder shall apply in determining 
the date of delivery. 

(2) Election after disposition of stock. 
An election under section 897(i) may be 
made after any disposition of an interest 
in the corporation which would have 
been subject to section 897(a) if the 
election had been made before that 
disposition, but only if the requirements 
of either subdivision (i) or (iiJ of this 
paragraph (d)(2) are met with respect to 
all dispositions of interests during the 
period described in paragraph (c)(5) of 
this section. 

(i) There is a payment of an amount 
equal to any taxes which would have 
been imposed by reason of the 
application of section 897 upon all 
persons who had disposed of interests 
in the corporation during the period 
described in paragraph (c)(5) of this 
section had the corporation made the 
election prior to such dispositions. Such 
payment must be made by the later of 
the date the election is made, or the date 
on which payment of such taxes would 
otherwise have been due, and must 
include any interest that would have 
accrued had tax actually been due with 
respect to the disposition. As an election 
made prior to any disposition of 
interests in the corporation would have 
been conditioned on a waiver of treaty 
benefits by the interest-holders, 
payment of an amount equal to tax and 
any interest with respect to such prior 


disposition is required as a condition to 
making a subsequent election under this 
subdivision (i) irrespective of the 
application of any treaty provision. For 
this purpose, it is not necessary that the 
payment be made by the person who 
would have owed the tax if the election 
under this section had been made prior 
to the disposition, and that person is 
under no obligation to supply any 
information to the present holders of 
interests in the electing corporation. The 
payment shall be made to the Director, 
Foreign Operations District. Where the 
payment is made by a present holder of 
an interest, the basis of the person's 
interest in the corporation shall be 
increased to the extent of the amount 
paid. 

(ii) Each person that acquired an 
interest in the electing corporation took 
a basis in the interest that was equal to 
the basis of the interest in the hands of 
the person from which the interest was 
acquired, increased by the sum of any 
gain recognized by the transferor of the 
interest and any tax paid under chapter 
1 by the person that acquired the 
interest, if such interest was acquired 
after June 18, 1980. 

(3) Adequate proof of basis. For 
purposes of meeting the conditions of 
paragraph (d)(2) (i) or (ii) of this section, 
a corporation must establish the bases 
of and amount of gain realized by all 
persons who disposed of interests in the 
corporation during the period described 
in paragraph (c)(5) of this section. See 
paragraph (g)(3) of this section for an 
exception to this rule. 

(4) Acknowledgement of receipt. 
Within 60 days after its receipt of an 
election udner section 897{i), the Internal 
Revenue Service will acknowledge 
receipt of the election. Such 
acknowledgement either will indicate 
that the information submitted with the 
election is complete or will specify any 
documents that remain to be submitted 
pursuant to the requirements of 
paragraph (c) of this section respecting 
the manner and form in which an 
election must be made. 

(e) Anti-abuse rule—(1) In general. A 
corporation that is otherwise eligible to 
make an election under section 897(i)} 
may do so only by complying with the 
requirements of subdivision (2) of this 
paragraph, if during the period 
described in paragraph (c)(5) of this 
section— 

(i) Prior to receipt of a U.S. real 
property interest by the corporation 
seeking to make the election, stock in 
such corporation (or in any corporation 
controlled by such corporation) was 
acquired in a transaction in which the 
person acquiring such stock obtained an 
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increase in basis in the stock over the 
adjusted basis of the stock in the hands 
of the person from whom it was 
acquired; 

{ii) The full amount of gain realized by 
the person from whom the stock was 
acquired was not subject to U.S. tax; 
and 

(iii) The corporation seeking to make 
the election received the U.S. real 
property interet in a transaction or 
series of transactions to which section 
897 (d)(1)(B) or (e)(1) applies to allow for 
nonrecognition of gain. 

(2) Recognition of gain. A corporation 
described in subparagraph (1) of this 
paragraph (e) may make an election 
under section 897(i) only if it pays an 
amount equal to the tax on the full 
amount of gain realized by the 
transferors of the stock of such 
corporation (or of any corporation 
controlled by it) in the transaction 
described in paragraph (e)(1)(i) of this 
section. However, such amount must be 
paid only if the stock of the corporation 
seeking to make the election (or the 
stock of a corporation controlled by it) 
would have constituted a U.S. real 
property interest had it (or a corporation 
controlled by it) made the election 
before that acquisition. Such amount 
must be paid by the later of the date of 
the election or the date on which such 
tax would otherwise be due, and must 
include any interest that would have 
accrued had tax actually been due with 
respect to the disposition. 

(3) Definition of control. For purposes 
of this paragraph, a coporation controls 
a second corporation if it holds 80 
percent or more of the total combined 
voting power of all classes of stock 
entitled to vote, and 80 percent or more 
of the total number of shares of all other 
classes of stock of the second 
corporation. In a chain of corporations 
where each succeeding corporation is 
controlled within the meaning of this 
subparagraph (3) by the corporation 
immediately above it in the chain, each 
corporation in the chain shali be 
considered to be controlled by all 
corporations that preceded it in the 
chain. 

(4) Examples. The rules of this 
paragraph (e) are illustrated by the 
foilowing examples. 


Example 1. Nonresident alien individual X 
owns 100 percent of the stock of foreign 
corporation L which was organized in 1981. 
L's only asset is a parcel of U.S. real property 
which it has held since 1981. The fair market 
value of the U.S. real property held by L on 
January 1, 1984, is $1,000,000. L's basis in the 
property is $200,000. X's basis in the L stock 
is $500,000. On June 1, 1984, M corporation, a 
foreign corporation owned by foreign persons 
who are unrelated to X, purchases the stock 


of L from X for $1,000,000 with title passing 
outside of the United States. Since the stock 
of L is not a U.S. real property interest, X's 
gain from the disposition of the L stock 
($500,000) is not treated as effectively 
connected with a U.S. trade or business 
under section 897(a). In addition, since X was 
neither engaged in a U.S. trade or business 
nor present in the U.S. at any time during 
1984, such gain is not subject to U.S. tax 
under section 871. On January 1, 1987, M 
liquidates L under a plan of liquidation 
adopted on that same date. Under section 332 
of the Code M recognizes no gain on receipt 
of the parcel of U.S. real property distributed 
by L in liquidation. Under section 334({b)(1) M 
takes $200,000 as its basis in the U.S. real 
property received from L. Under section 
897(d)(1j(B) no gain would be recognized to L 
under section 897(d){1)(A) on the liquidating 
distribution. As a consequence, no gain is 
recognized to L under section 336 of the Code. 
After its receipt of the U.S. real property from 
L, M seeks to make an election to be treated 
as a domestic corporation. Thus, M acquired 
the L stock in a transaction in which it 
obtained a basis in such stock in excess of 
the adjusted basis of X in the stock, U.S. tax 
was not paid on the full amount of the gain 
realized by X, and M has received the 
property in a distribution to which section 
897(d){1)(B) applied to provide for 
nonrecognition of gain to L. Therefore, M may 
make the election only if it pays an amount 
equal to the tax on the full amount of X's 
gain, pursuant to the rule of subparagraph 
(e)(2) of this section. 

Example 2. Nonresident alien individual X 
owns 100 percent of the stock of foreign 
corporation A which owns 100 percent of the 
stock of foreign corporation B. X's basis in 
the A stock is $500,000. A's basis in the B 
stock is $500,000. B owns U.S. real property 
with a fair market value of $1,000,000. B's 
basis in the U.S. real property is $500,000. On 
January 1, 1985, X sells the stock of A to Y, an 
unrelated individual, for $1,000,000 with title 
passing outside of the United States. In 
addition, X was neither engaged in a U.S. 
trade or business nor present in the U.S. at 
any time during 1985. Since the A stock is not 
a U.S. real property interest, X's gain on such 
disposition is not treated as effectively 
connected with a U.S. trade or business 
under section 897(a) and is therefore not 
subject to U.S. tax under section 871. On July 
1, 1987, a plan of liquidation is adopted, and 
B is liquidated into A. Under sections 332, 
334(b)(1), 336, and 897(d)(1)(B), there is no tax 
to A on receipt of U.S. real property from B 
and no tax to B on the distribution of the U.S. 
real property interest to A. After receipt of 
the property A seeks to make an election 
under section 897{i). Under the rules of 
paragraph (e) of this section, A may make the 
election only if it pays an amount equal to the 
tax on the full amount of X's gain. (Assuming 
that A is a U.S. real property holding 
corporation, the same result would be 
required by the rule of paragraph (d)(2) of this 
section.) 

{ij Revocation of election—(1) In 
general. An election under section 897(i) 
may be revoked only with the consent of 
the Commissioner. A request for 
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revocation shall be in writing and shall 
be addressed to the Director, Foreign 
Operations District, 1325 K St. NW., 
Washington, D.C. 20225. The request 
shall include the name, address, and 
identifying number of the corporation 
seeking to revoke the election, and a 
description of all U.S. real property 
interests held by the corporation on the 
date of the request for revocation, 
including the dates such interests were 
acquired, the corporation's adjusted 
bases in such interests, and their fair 
market values as of the date of the 
request (or book value if the corporation 
is not a U.S. real property holding 
corporation under the alternative test of 
§ 1.897-2(b)(2)). The request shall be 
signed by a responsible officer of the 
corporation under penalty of perjury and 
shall contain a statement either that the 
corporation has made no distributions 
described in subparagraph (2) of this 
paragraph (f) or that the conditions of 
that subparagraph have been satisifed. 
A revocation will be effective as of the 
date the request is delivered to the 
Foreign Operations District, unless the 
Commissioner provides otherwise in his 
consent to the revocation. If the request 
is delivered by United States mail, the 
provisions of section 7502 and the 
regulations thereunder shall apply in 
determining the date of delivery. The 
Commissioner will generally consent to 
a revocation, provided either that there 
have been no distributions described in 
subparagraph (2) of this paragraph (f), or 
that the conditions of that subparagraph 
have been satisfied. Within 90 days 
after its receipt of a request to revoke an 
election under section 897(i), the Internal 
Revenue Service will acknowledge 
receipt of the request. Such 
acknowledgement either will indicate 
that the information submitted with the 
request is complete or will specify any 
information that remains to be submtted 
pursuant to the requirements of this 
paragraph (f). 

(2) Revocation after distribution. If 
there have been any distributions of U.S. 
real property interests by the 
corporation during the period to which 
an election made under section 897(i) 
applies, the Commissioner shall consent 
to the revocation of such election only if 
one of the following conditions is met. 

(i) The full amount of gain realized by 
the corporation upon the distribution 
was subject to U.S. income tax. 

(ii) There is a payment of an amount 
equal to the taxes that would have been 
imposed upon the corporation by reason 
of the application of section 897 if the 
election had not been in effect on the 
date of the distribution, Such payment 
must be made by the later of the date of 
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the request for revocation or the date on 
which payment of such tax would 
otherwise have been due; and must 
include any interest that would have 
accrued had tax actually been due with 
respect to the distribution. If under the 
terms of any treaty to which the United 
States is a party such distribution would 
not have been subject to U.S. income tax 
notwithstanding the provisions of 
section 897, then this condition may be 
satisfied by providing a statement with 
the request for revocation setting forth 
the treaty and article which would have 
exempted the distribution from U.S. tax 
had the election under section 897(i) not 
been in effect on the date thereof. 

{iii} At the time of the receipt of the 
distributed property, the distributee 
would be subject to taxation under 
chapter 1 of the Code on a subsequent 
disposition of the distributed property, 
and the basis of the distributed property 
in the hands of the distributee is no 
greater than the adjusted basis of such 
property before the distribution, 
increased by the amount of gain (if any) 
recognized by the distributing 
corporation. For purposes of this 
paragraph (f)(2)(i)(C), a distributee shall 
be considered to be subject to taxation 
upon a subsequent disposition of 
distributed property only if such 
distributee waives the benefits of any 
US. treaty that would otherwise render 
such disposition not taxable by the 
United States. Such waiver must be 
attached to the corporation’s request for 
revocation. ' 

(g) Transitional rules—(1) In general. 
An election under section 897(i) that 
was made at any time after June 18, 
1980, must be amended to comply with 
the requirements of paragraphs (b), (c), 
and (d) of this section. Such amendment 
must be delivered in writing to the 
Director of the Foreign Operations 
District by [the date which is 3 months 
after the date of publication of this 
document in the Federal Register]. If the 
amendment is delivered by United 
States mail, the provisions of section 
7502 and the regulations thereunder 
shall apply in determining the date of 
delivery. An election that is properly 
amended pursuant to the requirements 
of this section shall be effective as of the 
date of the original election. 

(2) Corporations previously entitled to 
make election. A foreign corporation 
that would have been entitled under the 
rules of this section to make a section 
897(i) election at any time between June 
19, 1980, and January 30, 1985, may 
retroactively make such an election 
pursuant to the requirements of this 
section. Such election must be delivered 


to the Director, Foreign Operations 
District, by March 1, 1985. 

(3) Interests in corporation disposed 
of prior to publication. Where interests 
in a corporation were disposed of before 
January 3, 1984, the requirement of 
paragraph (d)(2) of this section may be 
met, notwithstanding the requirement of 
paragraph (d)(3), by paying a tax that is 
based upon a reasonable estimate of the 
gain upon the prior dispositions. Such 
estimate must be based on all facts and 
circumstances known to, and 
ascertainable through the exercise of 
reasonable diligence by, the corporation 
seeking to make the election. 


§ 1.897-4 Special election under section 
897(k) for certain foreign corporations, 

of which were begun before 
November 26, 1980. 

(a) Jn general. This section provides 
special rules under which certain foreign 
corporations may make the election 
under section 897(k) to be treated as 
domestic corporations for purposes of 
sections 897 and 6039C. The election 
may be made if— 

(1) The foreign corporation holds a 
U.S. real property interest; 

(2) The foreign corporation adopts, or 
has adopted, a plan of liquidation 
described in section 334(b)(2)(A) (as it 
existed prior to its repeal by the Tax 
Equity and Fiscal Responsibility Act of 
1982 (TEFRA), Pub. L. 97-248); and 

(3) The 12 month period described in 
section 334(b)(2)(B) (as it existed prior to 


its repeal by TEFRA) for the acquisition — 


by purchase of the stock of the foreign 
corporation began after December 31, 
1979, and before November 26, 1980. 

A foreign corporation with respect to 
which an election under this paragraph 
(a) is in effect is subject to all rules 
under section 897 and 6039C that apply 
to domestic corporations, except that in 
any acquisition of stock of the electing 
corporation described in section 
334(b)(2) (as it existed prior to its repeal 
by TEFRA) the selling shareholder shall 
be considered to have disposed of an 
interest in a foreign corporation, and 
any gain or loss from the disposition 
shall not be taken into account by euch 
shareholder pursuant to section 897(a). 
If a corporation that has made an 
election under section 897(k) is a U.S. 
real property holding corporation, 
interests in such corporation shall 
constitute U.S. real property interests in 
the hands of any foreign person that 
acquired such interest in an acquisition 
described in section 334(b)(2) (as it 
existed prior to its repeal by TEFRA). 

(b) No conditions to election. An 
election under paragraph (a) of this 
section is not subject to the conditions 
described in § 1.897-3. 
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(c) Election procedures. An election 
under paragraph (a) of this section is 
made by filing a statement with the 
Commissioner. No particular form is 
required for the statement. The 
statement must provide that an election 
under section 897(k) is being made. The 
statement must include the name, 
address, identifying number (if any), and 
place and date of incorporation of the 
foreign corporation, and establish that 
the requirements of paragraph (a) of this 
section have been met. The statement 
must be verified as true and signed by a 
responsible officer of the foreign 
corporation under penalty of perjury. 
The statement shall be forwarded to the 
District Director, Foreign Operations 
District, 1325 K Street NW., Washington, 
D.C. 20225. The rules of § 1.897-3(d) 
concerning the time and duration of the 
election of § 1.897-3(f) concerning 
revocation of the election, and of 
§ 1.897-3(g}(2) concerning corporations 
previously entitled to make an election, 
apply to elections made under this 
section. Gain not recognized by a 
foreign corporation electing under 
section 897(k) and the rules of this 
section shall not be treated as nontaxed 
gain under section 1125(d) of the Foreign 
Investment in Real Property Tax Act, 
Pub. L. 96-499. 


Elections properly made under the 
Temporary Regulations under section 
897(k) (26 CFR 6a.897—4) remain valid. In 
addition, an election that was made 
prior to publication of the Temporary 
Regulations shall be considered a valid 
election if a statement that substantially 
complied with the requirements of this 
section was filed with any office of the 
Internal Revenue Service by the election 
corporation. 


(Approved by the Office of Management and 
Budget under control number 1545-0123) 


PART 6a—{ AMENDED] 


-Par. 2. Part 6a is amended by 
removing §§ 6a.897-1 through 6a.897—4. 
This Treasury decision is issued under 
the authority contained in section 897 
(94 Stat. 2683; 26 U.S.C. 897), section 
6011 (68A Stat. 732; 26 U.S.C. 6011), and 
section 7805 (68A Stat. 917; 26 U.S.C. 
7805) of the Internal Revenue Code of 
1954. 
Roscoe L. Egger, Jr., 
Commissioner of Internal Revenue. 
Approved: December 21, 1984. 
Ronald A. Pearlman, 
Assistant Secretary of the Treasury. 
[FR Doc. 84-33788 Filed 12-26-84; 2:25 pm! 
BILLING CODE 4830-01-M 
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EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


29 CFR Part 1601 


706 Agencies 


AGENCY: Equal Employment Opportunity 
Commission. 


ACTION: Final rule; amendment. 


SUMMARY: The Equal Employment 
Opportunity Commission amends its 
regulations on certified designated 706 
agencies. Publication of this amendment 
effectuates the designation of the New 
Jersey Division on Civil Rights as a 
certified 706 Agency. 


EFFECTIVE DATE: December 31, 1984. 


FOR FURTHER INFORMATION CONTACT: 
Hollis Larkins, Equal Employment 
Opportunity Commission, Office of 
Program Operations, Special Services 
Staff, 2401 E Street, NW., Washington, 
D.C. 20507, telephone 202/634-6806. 


SUPPLEMENTARY INFORMATION: The 
Commission has determined that the 
New Jersey Division on Civil Rights 
meets the eligibility criteria for 
certification of a designated 706.agency 
as established in 29 CFR 1601.75(b). In 
accordance with 29 CFR 1601.75(c) the 
Commission hereby amends the list of 
certified designated 706 agencies to 
include the New Jersey Division on Civil 
Rights, Publication of this amendment to 
§ 1601.80 effectuates the designation of 
the following agency as a certified 706 
agency: New Jersey Division on Civil 
Rights. 


List of Subjects in 29 CFR Part 1601 


Administrative practice and 
procedure, Equal employment 
opportunity, Intergovernmental 
relations. 


PART 1601—(AMENDED) 


§ 1601.80 [Amended] 

Accordingly, 29 CFR Part 1601 is 
amended in § 1601.80 by adding the New 
jersey Division on Civil Rights, in 
alphabetical order. 

(42 U.S.C. 2000e-12(a)) 


Signed at Washington, D.C. this 26th day of 
December 1984. 


For the Commission. 
Clarence Thomas, 


Chairman, Equal Employment Opportunity 
Commission. 


{FR Doc. 84-33836 Filed 12-28-84; 8:45 am] 
BILLING CODE 6570-06-M 


DEPARTMENT OF LABOR 


Occupational Safety and Health 
Administration 


29 CFR Part 1904 


Display of Office Management and 
Budget Control Number for Reporting 
Requirements Without Forms 


AGENCY: Occupational Safety and 
Health Administration, Labor. 


ACTION: Technical amendment. 


SUMMARY: This document adds a control 
number assigned by the Director of the 
Office of Management and Budget 
(OMB) to a Department of Labor 
regulation requiring employers covered 
by the Occupational Safety and Health 
Act of 1970 29 U.S.C. 651, et seq., to 
report fatality and multiple 
hospitalization accidents. The 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501, et seg., requires display of 
an OMB control number on all 
information collection provisions. 
Display of the OMB contro! number 
indicates that OMB has approved the 
reporting requirements contained in the 
regulation. 


EFFECTIVE DATE: December 31, 1984. 


FOR FURTHER INFORMATION CONTACT: 
James F. Foster, Director, Office of 
Information and Consumer Affairs, 
Occupational Safety and Health 
Administration, Room N-3637, Frances 
Perkins Building, U.S. Department of 
Labor, 200 Constitution Avenue, NW., 
Washington, D.C. 20210, Telephone (202) 
523-8151. 


Paperwork Reduction Act 


The information collection 
requirements contained in 29 CFR 1904.8 
have been approved by the Office of 
Management and Budget under the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501, et seq., and assigned OMB 
control number 1218-0007. 


List of Subjects in 29 CFR Part 1904 


Health statistics, Occupational safety 
and health, Reporting and recordkeeping 
requirements. 

Text of Amendment 

Following the text of 29 CFR 1904.8 
add: 

(Approved by the Office of Management and 
Budget under control no. 1218-0007, 
December 31, 1984.) 

(29 U.S.C. 657, 673) 
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Signed at Washington, D.C. this 20th day of 
December, 1984. 
Robert A. Rowland, 
Assistant Secretary for Occupational Safety 
and Health. 
[FR Doc, 84-33844 Filed 12-28-84; 8:45 am] 
BILLING CODE 4510-26-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 917 


Disapproval of Permanent Program 
Amendment From the Commonwealth 
of Kentucky Under the Surface Mining 
Control and Reclamation Act of 1977 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Final rule. 


SUMMARY: OSM is announcing the 

disapproval of a proposed amendment 

to the Kentucky Permanent Regulatory 

Program (hereinafter referred to as the 

Kentucky Program) under the Surface 

Mining Control and Reclamation Act of 

1977 (SMCRA). 

On June 29, 1984, Kentucky submitted 
a proposed amendment to its approved 
program to change approved levels of 
staffing and budget. After providing 
opportunity for public comment and 
conducting a thorough review of the 
program amendment, the Director of 
OSM has determined that the 
amendment does not meet the 
requirements of SMCRA and the Federal 
regulations. 

Accordingly, the Director is 
disapproving the amendment. The 
Federal rules at 30 CFR Part 917 which 
codify decisions concerning the 
Kentucky program are being amended to 
implement this action. 

EFFECTIVE DATE: December 31, 1984. 

ADDRESSES: Copies of the Kentucky 

program and the Administrative Record 

for the Kentucky program are available 
for public inspection and copying during 
business hours at: 

Office of Surface Mining Reclamation 
and Enforcement, Room 5124, 1100 L 
Street, NW., Washington, DC 20240 

Office of Surface Mining Reclamation 
and Enforcement, Lexington Field 
Office, 340 Legion Drive, Suite 28, 
Lexington, Kentucky 40504 

Bureau of Surface Mining, Reclamation 
and Enforcement, Capitol Plaza 
Tower, Third Floor, Frankfort, 
Kentucky 40601. 














FOR FURTHER INFORMATION CONTACT: 
W.H. Tipton, Director, Lexington Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, 340 
Legion Drive, Suite 28, Lexington, 
Kentucky 40504. Telephone: (606) 233- 
7327. 


SUPPLEMENTARY INFORMATION: 
1. Background 


On December 30, 1981, Kentucky 
resubmitted its proposed regulatory 
program to OSM. On April 13, 1982, 
following a review of the proposed 
program as outlined in 30 CFR Part 732, 
the Secretary approved the program 
subject to the correction of 12 minor 
deficiencies. The approval was effective 
upon publication of the notice of 
conditional approval in the May 18, 1982 
Federal Register (47 FR 21404-21435). 

Information pertinent to the general 
background on the Kentucky State 
program, including the Secretary's 
findings, the disposition of comments 
and a detailed explanation of the 
conditions of approval can be found in 
the May 18, 1982 Federal Register notice. 

By a transmittal dated June 29, 1984, 
Kentucky submitted to OSM pursuant to 
30 CFR 732.17, an amendment to the 
Kentucky program to change approved 
levels of staffing and budget. In the 
proposed amendment Kentucky stated 
that after operating under primacy for 
two years, it has better information for 
projecting required staffing levels for 
specific program areas. Kentucky 
submitted a justification for proposed 
staffing levels by program area which 
gave an explanation of and reasons for 
the changes. 

Kentucky's approved program calls 
for a regulatory program staffing level of 
408 by Fiscal Year 1984. The proposed 
amendment would reduce the program 
staffing level to 365. Kentucky justified 
its proposed staffing level decrease by 
stating that the proposed staffing level is 
adequate to fulfill responsibilities under 
primacy, and that continued progress 
would be made in Kentucky's program. 

Kentucky stated that 539 new permit 
_ applications were received between July 
1982 and June 1984 and that, at 14 days 
for each permit review, the proposed 
staff level was adequate to accomplish 
reviews. Kentucky said that the 
transition permitting backlog would be 
eliminated by September 1984. 

The State maintained that total 
inspections take 5 hours and partial 
inspections, 2 hours and that its current 
level of 122 inspectors was more than 
adequate to accomplish required 
inspections at this rate. Kentucky stated 
that the Cabinet's Office has 30 
employees available for surface mining 
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enforcement even though only 21 are 
funded for this activity. 

Kentucky said that staffing is 
adequate in the Small Operator 
Assistance Program, the Lands 
Unsuitable for Mining Program and 
other programs. 

OSM published a notice in the Federal 
Register on July 24, 1984, announcing 
receipt of the amendment, and 
procedures for the public hearing on the 
adequacy of the amendment (49 FR 
29804). The public comment period 
ended August 23, 1984. Since no one 
requested a public hearing, the hearing, 
ae for August 20, 1984, was not 

eld. 


II. Director’s Findings 


A. General Findings 


The Director finds, in accordance with 
SMCRA and 30 CFR 732.17 that the 
proposed budget and staffing 
amendment submitted by Kentucky on 
June 29, 1984, fails to meet the 
requirements of SMCRA and the Federal 
regulations. Section 503(a)(3) of SMCRA 
requires that the State regulatory 
authority have sufficient administrative 
and technical personnel and sufficient 
funding to regulate mining in accordance 
with the Act. The Federal regulations 
require sufficient legal, administrative, 
and technical staff and sufficient 
funding to implement the approved 
program. The State’s justification for the 
reduced levels relies heavily on the 
assertion that it has been demonstrated 
that Kentucky has adequately 
administered all aspects of the State 
program with existing staff. However, 
OSM’s oversight program previously 
documented that Kentucky was 
encountering problems with the 
Kentucky State Program. The 1983 and 
1984 Kentucky annual reports which 
summarize OSM oversight findings, 
identify and describe the various 
program implementation problems. 

Among the problems still requiring 
correction are the following: 

¢ Hydrologic information required in 
the permitting process and Small 
Operator Assistance Program does not 
meet regulatory requirements. 
Groundwater monitoring waivers have 
been granted on the basis of geologic 
isolation which remains unproved in 
Kentucky. Approximately 1000 permits 
may require correction during the 
upcoming mid-term review. 

© Kentucky had been issuing permits 
even in cases where the legal right to 
mine has been contested based on 
interpretation of “broad-form” deeds. 

¢ Result of an OSM special study of 
bond releases disclosed that the State 
may not always ensure that the permit 
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meets all required program performance 
standards at the time of release. 

¢ State inspectors, in general, either 
do not conduct thorough, complete 
inspections or they do not consistently 
cite all violations. OSM, during 
oversight inspections, finds an average 
of eight times as many violations as 
State inspectors find, on the average, on 
a State complete inspection. 

© Kentucky has had problems 
ensuring that two-acre operations 
remain under 2 acres and that permits 
are not improperly issued to operations 
under common ownership or control. 

¢ Kentucky has not been successful in 
the prosecution of operators mining 
illegally and needs to develop new 
strategies to demonstate control of 
unpermitted operations. 

In addition, as a result of Judge 
Flannery’s decisions in in Re: 
Permanent Surface mining Litigation II, 
D.D.C. 1984, a substantial number of 
tripples and loading facilities will have 
to be permitted under the Kentucky 
program. 


B. Specific Findings 


1. Kentucky proposes to reduce the 
approved level of permitting and 
technical review staff from 99 to 71. 
Kentucky has underestimated its 
permitting requirements both in the 
number of person-hours to process a 
permit and in the number of permits 
expected for processing. Kentucky 
estimates that it takes an average of 
only 14 person-days to process a permit 
application. Kentucky projects the 
number of new permits expectd over the 
next 2 years at 700. Kentucky’s earlier 
projections estimated 700 new permits 
per year. Kentucky's proposal does not 
allow for staff time to review permits in 
accordance with the recent settlement 
agreement pertaining to certain permit 
requirement waivers granted on geologic 
isolation, to review applications for 
permit revisions, and to review 
applications from previously exempted 
2-acre operations that have expanded 
beyond the 2-acre limit and must be 
brought into compliance with SMCRA. 
In addition, there is no provision in the 
Kentucky analysis for the probable 
influx of permit applications for tipp!es 
and loading facilities brought under this 
jurisdiction by Judge Flannery’s Round I 
Decision dated July 6, 1984 Jn Re: 
Permanent Surface Mining Regulation 
Litigation II, Civil Action Number 79- 
1144. 

2. Kentucky proposes to reduce the 
approved level of inspectors from 156 to 
122. OSM is particularly concerned 
about the proposed reduction in 
inspection staffing in view of Kentucky's 
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problems in the area of enfdrcement. 
OSM cited inspection activities as a 
significant problem area in its second 
annual report of oversight activities of 
the Kentucky program. OSM concluded 
that inspectors were either not 
conducting thorough complete 
inspections or that they did not 
consistently cite all violations, resulting 
in a number of violations not being 
cited. The proposed reduction of staff 
could worsen this problem. 

3. Kentucky's projection of required 
inspection staff although allowing 5 
hours.for complete inspections and 2 
hours for partial, fails to include time 
necessary to prepare for litigation or 
attend hearings in case of legal 
challenge, and it does not include time 
for evaluation of alternative 
enforcement actions. 


III. Public Comments 


Two commenters responded to the 
request for comments on the proposed 
Kentucky staffing amendment. One 
commenter submitted comments on 
behalf of the Kentucky Governmental 
Accountability Project of the Kentucky 
Resources Council, and the Sierra Club, 
Cumberland Chapter. This commenter 
urged disapproval of the amendment, 
stating that staffing adequacy is 
“perhaps the most critical component of 
the State program, and of the success or 
failure of the State's efforts in enforcing 
and administering the State program.” 

This commenter said that the State's 
record should be examined to determine 
the adequacy of staffing, since the 
program has been in operation for two 
years. The commenter also suggested 
reviewing OSM’s experience in 
Tennessee to determine staffing 
requirements. The commenter urged 
that, in light of problems identified in 
OSM’s annual oversight reports on 
Kentucky, the State be advised to 
increase staff rather than to decrease 
staff. 

This commenter stated that Kentucky 
has not yet demonstrated that it can 
meet the requirements of the approved 
State program with its current staff and 
that the State has not yet met the levels 
of staffing in its approved program. The 
commenter pointed to problems of 
inspection quality and in particular the 
level of violations cited. The commenter 
noted that permit reviews were not 
always adequate and that there was 
“inordinate and unjustified delay in 
processing of transition permit 
applications.” 

The commenter stated that inspectors 
in Kentucky are assigned so many 

-inspectable units that inadequate time is 
available to the inspectors to do proper 


inspections. The:;commenter provided 
numbers to support this statement.. ° 

The commenter stated that it is 
premature for OSM to consider allowing 
lower staffing levels than previously 
approved. The commenter said that 
Kentucky experienced repeated delays 
in processing permits within the initial 
period following primacy and that the 
permits “suffer from several categories 
of substantive inadequacies” such as 
groundwater “recharge capacity- 
restoration calculations or plans,” PHC 
determinations, and mineral ownership 
and right of entry information. The 
commenter said that Kentucky's 
estimate of the number of permits to be 
submitted should be 700 for the next 
year rather than for the next 2 years, 
and that Kentucky will need to include 
projections for permitting of “in excess 
of five hundred” coal crushing and 
screening facilities as a result of the 
recent ruling by Judge Flannery in Jn Re: 
Permanent Surface Mining Litigation. 

This commenter recommended that 
OSM deny the amendment request and 
require that Kentucky increase its staff 
level to that in the approved program. 

The other commenter represented the 
Kentucky Coal Association. This 
commenter supported the State 
amendment and stated that “existing 
staffing and funding levels are sufficient 
to maintain Kentucky's existing 
program.” The commenter said that the 
staffing and budget of the Kentucky 
Department of Surface Mining are “more 
than sufficient to satisfy OSM 
requirements” and that the permit 
review workload would decrease after 
September 15, 1984. The commenter did 
not provide information or 
documentation to support or explain his 
statements. 

IV. Director's Decision 

The Director has carefully considered 
Kentucky's request for an amendment 
and has carefully considered Kentucky's 
record and the comments submitted by 
the public on the proposed amendment, 
and has concluded that the amendment 
would not meet the requirements of 
SMCRA and the Federal regulations at 
this time. 

The Director, based on the above 
findings, is disapproving the Kentucky 
staffing amendment submitted on June 
29, 1984. As indicated in the findings, the 
amendment fails to meet the 
requirements of SMCRA and the Federal 
regulations. The Director is requiring 
Kentucky to meet the approved level of 
staffing contained in the May 18, 1982 
approval of the Kentucky State 
Regulatory Program by May 1, 1985. 
Because of the existing problems in 
Kentucky and the urgent need to acquire 
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sufficient personnel! to resolve them, this 
rule is being made effective 
immediately. 


V. Procedural Matters 


1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to Section 702(d) of SMCRA, 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking.. . - 

2. Executive Order No..12291 and the 
Regulatory Flexibility Act: On August 
28, 1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from Sections 3, 4, 7, and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparatiqn of a Regulatory 
Impact Analysis and regulatory review 
by OMB. i” 

The Department of the Interior has’ 
determined that this rile will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 917 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
Accordingly, 30 CFR Part 917 is 
amended as set forth herein. 
Dated: December 19, 1984. 
John D. Ward, 
Director, Office of Surface Mining. 
Authority: Pub. L. 95-87, Surface Mining 
Control and Reclamation Act of 1977 (30 
U.S.C. 1201 ef seq.). 


PART 917—KENTUCKY 


1. 30 CFR Part 917 is amended by 
adding § 917.17 to read as follows: 


§ 917.17 State program provisions 
disapproved. 


(a) The amendment to revise 
approved staffing and budget levels 
under the Kentucky permanent 
regulatory program which:was 
submitted by Kentucky on June 29, 1984 
is hereby disapproved effecti 
December 31, 1984. 

(b) [Reserved]. 








t 








2. 30 CFR 917716 is revised to read as 
follows: 


$917.16 Required program amendments. 

(a) Pursuant to 30 CFR 732.17, 
Kentucky is required to submit for 
OSM's approval the following proposed 
program amendments by the dates 
specified. By December 4, 1984, 
Kentucky shall submit for OSM’s 
approval— 

(1) Rules governing the training, 
examination and certification of 
blasters; and 

(2) a program to examine and certify 
all persons who are directly responsible 
for the use of explosives in surface coal 
mining operations. 

(b) Pursuant to 30 GFR 732.17, 
Kentucky is required to accomplish the 
following actions or termination of the 
program approval found in § 917.10 will 
be initiated on May 1, 1985. 

(1) Action to recruit personnel to meet 
the approved program staffing levels of 
408 must begin upon publication of this 
notice. No later than February 1, 1985 
notices concerning vacant positions 
must be advertised. 

(2) Kentucky must have employed 
sufficient personnel to reach the 
approved permanent program level (408) 
no later than May 1, 1985. Of the 
approved permanent program level of 
408, a minimum of 156 must be 
inspection and enforcement personnel. 

(3) By the fifth of each month, 
beginning on February 5, 1985, Kentucky 
will provide a report to OSM describing 
the actions taken to achieve the 
approved program staffing levels by 
May 1, 1985 and of any additional 
vacancies which may have occurred 
during the month. 


[FR Doc. 84-33790 Filed 12-28-84; 8:45 am] 
BILLING CODE 4310-05-M 


30 CFR Part 935 


Approval of Permanent Program 
Amendments From the State of Ohio 
Under the Surface Mining Control and 
Reclamation Act of 1977 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Final rule. 


SUMMARY: OSM is announcing the 
approval of an amendment to the Ohio 
permanent regulatory program 
(hereinafter referred to as the Ohio 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). 

By letter dated September 17, 1984, 
Ohio submitted a notice of proposed 
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program amendment #15 made to 
conform the Federal rule requirements 

to shorten the time for maintenance of 
vegetation on reclaimed “non-D-permit 
areas” from two consecutive years to 
two consecutive growing seasons. 

After providing opportunity for public 
comment and conducting a thorough 
review of the program amendments, the 
Director of OSM has determined that the 
amendment meets the requirements of 
SMCRA and the Federal regulations. 
Accordingly, the Director is approving 
the program amendment. 

This final rule is being made effective 
immediately in order to expedite the 
State program amendment process and 
encourage States to conform their 
programs to the Federal standards 
without undue delay; consistency of the 
State and Federal standards is required 
by SMCRA. 

The Federal rules at 30 CFR Part 935 
which codify decisions on the Ohio 
program are being amended to 
implement this action. 

EFFECTIVE DATE: December 31, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Nina Rose Hatfield, Director, 
Columbus Field Office, Office of Surface 
Mining, Room 202, 2242 South Hamilton 
Road, Columbus, Ohio 43227, Telephone: 
(614) 866-0578. 

SUPPLEMENTARY INFORMATION: 


I. Background 


The Ohio program was approved 
effective August 16, 1982, by notice 
published in the August 10, 1982 Federal 
Register (47 FR 34688). The approval 
was conditioned on the correction of 28 
minor deficiencies contained in 11 
conditions. Information pertinent to the 
general background, revisions, 
modifications, and amendments to the 
Ohio program submission, as well as the 
Secretary's findings, the disposition of 
comments, and a detailed explanation of 
the conditions of approval of the Ohio 
program can be found in the August 10, 
1982 Federal Register. 


II. Discussion of the Amendment 


By letter dated September 17, 1984, 
Ohio submitted a program amendment 
(#15) to make its rules conform with 
Federal rules requirements to shorten 
the time for maintenance of vegetation 
on reclaimed “non-D-permit areas” from 
two consecutive years to two 
consecutive growing seasons. The 
specific revision is found in paragraph 
(F) of Ohio rule 1501:13-2-15. 

OSM published a notice in the Federal 
Register on October 24, 1984, 
announcing receipt of the amendments 
and inviting public comment on the 
adequacy of the proposed amendments 
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(49 FR 42745). The notice stated that a 
public hearing would be held only if 
requested. Since there were no requests 
for a hearing, the hearing was not held. 
The public comment period closed 
November 23, 1984. 


Ill. Director’s Findings 


The Director finds, in accordance with 
SMCRA and 30 CFR 732.17 and 732.15, 
that the program amendments submitted 
by Ohio on September 17; 1984, meets 
the requirements of SMCRA and 30 CFR 
Chapter VII, as discussed in the findings 
below. However, the Ohio rules have 
not been promulgated as final rules. The 
Chief of the Division has indicated that 
Ohio intends to adopt the rules by 
emergency rulemaking as soon as they 
are approved by OSM. The Director is 
approving the rules provided that they 
are fully promulgated in identical form 
to the rules submitted to and reviewed 
by OSM. 


OAC Section 1501:13-2-15 Standards for 
Planting and Revegetation 


OAC Section 1501:13-2-15(F)(1)— 
Ohio has amended the standards for 
measuring success of revegetation to 
reflect the standard contained in 30 CFR 
715.20(f). These standards are for 
interim permits, and shorten the time for 
maintenance of vegetation on reclaimed 
“non-D-permit areas” froin two 
consecutive years to two consecutive 
growing seasons. The Federal regulation 
cited above also defines revegetation 
success for interim permit areas as two 
consecutive growing seasons. Therefore, 
the Director finds that the Ohio rule is 
no less effective than the Federal 
regulations. 


IV. Public Comments 


No public comments were received. 

Acknowledgments were received from 
the following Federal agencies: Soil 
Conservation Service, Farmers Home 
Administration and the Mine Safety and 
Health Administration. The disclosure 
of Federal agency comments is made 
pursuant to section 503(b)(1) of SMCRA 
and 30 CFR 732.17(h)(10)(i). 
V. Director’s Decision 

The Director, based on the above 
findings is approving the September 17, 
1984 amendment. The Director is 
amending Part 935 of 30 CFR Chapter 
VII to reflect approval of the State 
program amendments. However, as 
noted above, because the Ohio rules 
have not been fully promulgated, the 
rules will not take effect for purposes of 
the Ohio program until the revised rules 
have been promulgated as final rules by 
Ohio. 
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VI. Procedural Matters 


1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to section 702(d) of SMCRA, 30 U.S.C. 
1292{d) no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No, 12291 and the 
Regulatory Flexibility Act: On August 
28, 1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from sections 3, 4, 7, and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 


The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will not 
impose any new requirements; rather, it 
will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 935 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: December 21, 1984. 

Wesley R. Booker, 
Acting Director, Office of Surface Mining. 


PART 935—OHIO 


30 CFR 935.15 is amended by adding a 
new paragraph (k) as follows: 


§ 935.15 Approval of regulatory program 
amendments. 


*. . * * t 


(k) The following amendment 
submitted to OSM on September 17, 
1984, is approved effective upon 
promulgation of the revised rule by the 
State, provided the rule is adopted in 
identical form as submitted to OSM: 
Ohio Administrative Code Section 
1501:13—2-15. . 


(Pub. L. 95-87, Surface Mining Control and 
Reclamation Act of 1977 (30 U.S.C. 1201 et 
seq.)) 

{FR Doc. 84~33791 Filed 12-28-84; 8:45 am] 
BILLING CODE 4310-05-M 


- 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 144 

[CGD 84-090] 


Exposure Suits; Requirements for 
Mobile Offshore Drilling Units 


AGENCY: Coast Guard, DOT. 
ACTION: Fina! rule. 


SUMMARY: These rules revise the areas 


where exposure suits are required for 
personnel on board mobile offshore 
drilling units, including foreign flag 
units, engaged in activities on the Outer 
Continental Shelf of the United States. 
Units operating in waters where the 
water temperature does not present a 
severe threat of injury due to exposure 
will continue to be exempted from the 
requirements, but the boundaries where 
that exemption applies were changed by 
recent legislation. This document 
conforms the regulations to the statutory 
limitations. 

DATES: These amendments become 
effective on December 30, 1984. 
Comments will be accepted until 
February 28, 1985, for inclusion in a 
report to Congress due April 30, 1985, 
which will re-evaluate these regulations. 
ADDRESS: Send comments to: 
Commandant, G-CMC/21, U.S. Coast 
Guard, 2100 2nd Street, S.W., 
Washington, D.C. 20593. 

FOR FURTHER INFORMATION CONTACT: 
LCDR William M. Riley, Office of 
Merchant Marine Safety, (202) 426-1444. 
SUPPLEMENTARY INFORMATION: A Final 
Rule was published in the Federal 
Register of February 6, 1984, requiring 
the carriage of exposure suits on board 
MODUs operating on the Outer 
Continental Shelf of the United States, 
except those operating south of 35 
degrees North latitude. Those rules 
became effective on August 6, 1984. 
Subsequently, the Congress perceived a 
need for more stringent requirements 
and passed the Coast Guard 
Authorization Act of 1984 (Pub. L. 98- 
557), which was signed by the President 
on October 30, 1984. The Act includes a 
provision (Sec. 22) that the Secretary of 
Transportation shall, by regulation, 
require exposure suits on vessels that 
operate in the Atlantic Ocean north of 
32 degrees North latitude. The Act 
mandated that these regulations be 
effective not later than 60 days after the 
date of enactment. 

In view of these legislative 
requirements, these regulations are 
published as final rules, without benefit 
of notice of proposed rulemaking or 
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public comment, and are being made 
effective in less than 30 days after 
publication. However, comments are 
solicited for use in a report to the 
Congress, due within 6 months of 
enactment of the Act, evaluating the 
benefits and disadvantages of extending 
the regulations to require exposure suits 
on vessels operating in ali waters north 
of 31 degrees North latitude or south of 
31 degrees South latitude. 


Drafting Information 


The principal persons involved in 
drafting these regulations are: LCDR 
William M. Riley, Office of Merchant 
Marine Safety, and Mr. Michael N. 
Mervin, Office of the Chief Counsel. 


Discussion of Rules 


These rules require certain mobile 
offshore drilling units (MODUs) 
operating on the Outer Continental Shelf 
of the United States to carry exposure 
suits for all persons on board. The rules 
apply to any MODU that is not 
inspected under the regulations in 46 
CFR Subchapter I-A, primarily foreign 
registered MODUs. 

These rules are similar to those for 
exposure suits on MODUs that are 
inspected under 46 CFR Subchapter I-A. 
Those rules are published under a 
separate document which appears 
elsewhere in this issue of the issue of 


the Federal Register. 


Evaluations 


These regulations are considered to 
be non-major under Executive Order 
12291 and non-significant under 
“Department of Transportation Policies 
and Procedures for Simplification, 
Analysis, and Review of Regulations” 
(44 FR 11034; February 26, 1979). A final 
evaluation has been prepared and 
placed in the docket and may be 
inspected or copied at the Office of the 
Marine Safety Council, U.S. Coast 
Guard Headquarters, 2100 Second 
Street, SW, Washington, DC 20593. 
These regulations are considered 
exempt from the procedures prescribed 
in Executive Order 12291 because 
consideration under the terms of that 
Order would conflict with the deadline 
imposed by statute. This fact has been 
reported to the Director of OMB. 

The costs of these rules are negligible. 
Existing rules require exposure suits on 
MODUs operating on the Outer 
Continental Shelf between north of 35 
degrees North latitude. No MODUs are 
currently operating between 32 and 35 
degrees North latitude in the Atlantic 
Ocean. We anticipate that few, if any, 
MODUs will operate 32 and 35 degrees 
North latitude that would not be 
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equipped for work north of 35 degrees. 
These costs, if any, will be imposed 
directly on the private sector (the 
operators of affected MODUs). The 
operators are expected to pass the costs 
through to the ultimate consumers of 
affected maritime services in the form of 
price increases. However, increases in 
individual prices will be negligible. 
There is no effect on federal, state, and 
local governments except in their 
capacities as consumers of maritime 
services. Implementation and 
enforcement of these rules would be 
accomplished within the scope of 
current Coast Guard marine safety 
activities, so that there will not be any 
need for additional federal budget 
commitments. 

The primary benefit identified for the 
rules is to improve the chances of 
survival for persons entering cold water 
as the result of a casualty. The Coast 
Guard cannot predict, with any 
acceptable degree of confidence, the 
number of lives that might be saved by 
these regulations. 


Regulatory Flexibility Act 


Under the Regulatory Flexibility Act, 
it is certified that this rule will not have 
a significant impact on a substantial 
number of small entities. There are no 
operators of MODUs known to be small 
entities. 

This rule contains no information 
collection or recordkeeping 
requirements. 


List of Subjects in 33 CFR Part 144 


Marine safety, Mobile offshore drilling 
units, Outer continental shelf activities. 


In consideration of the foregoing, title 
33 of the Code of Federal Regulations is 
amenided as set forth below. 


SUBCHAPTER N—OUTER CONTINENTAL 
SHELF ACTIVITIES 


PART 144—{AMENDED] 


1. By revising the authority citation for 
Part 144 to read as follows: 


Authority: 43 U.S.C. 1333d, 46 U.S.C. 
3102(a), 46 CFR 1.46. 


2. By revising § 144.20-5toreadas -~ 
follows: 


§ 144.20-5 Exposure suits. 


This section applies to each MODU 
except those operating south of 32 
degrees North latitude in the Atlantic 
Ocean or south of 35 degrees North 
latitude in all other waters. 


Dated: December 24, 1984. 
Clyde T. Lusk, Jr., 
Rear Admiral, U.S. Coast Guard, Chief, Office 
of Merchant Marine Safety. 
[FR Doc. 84-33778 Filed 12-28-84; 8:45 am] 
BILLING CODE 4910-14-M 


33 CFR Part 165 
[COTP Baltimore MD 85-01] 


Safety Zone Regulations: Chesapeake 
Bay, Baltimore Harbor, Baltimore, MD 


AGENCY: Coast Guard, DOT. 
ACTION: Emergency rule. 


SUMMARY: The Coast Guard is 
establishing a temporary safety zone in 
the Baltimore Inner Harbor, Baltimore, 
Maryland. This safety zone is required 
to safeguard watercraft from possible 
damage during a fireworks display being 
performed on 31 December 1984. 
Waterborne traffic will be prohibited 
from entering, anchoring, or remaining in 
this safety zone during the time that it is 
in effect. 


EFFECTIVE DATE: This regulation 
becomes effective beginning at 8:30 p.m. 
Eastern Standard Time, 31 December 
1984 and terminates at 12:30 a.m. 
Eastern Standard Time, 01 January 1985. 


FOR FURTHER INFORMATION CONTACT: 
Lieutenant Commander W. G. 
Schneeweis, Chief, Port Operations 
Department, USCG Marine Safety 
Office, Baltimore, U.S. Customs House, 
40 South Gay St., Baltimore, MD 21202, 
Tel.: (301) 962-5105, FTS 922-5105. 


SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking was not 
published for this regulation and it is 
being made effective in less than 30 
days after Federal Register publication. 
Publishing a NPRM and delaying the 
effective date of this safety zone would 
be contrary to the public interest since 
action is needed to safeguard watercraft 
and their occupants on the scheduled 
fireworks date. It has been determined 
that this regulation is not a major rule in 
accordance with Executive Order 12291. 


Drafting Information 


The drafters of this regulation are 
Lieutenant A. M. Crickard, project 
officer for the Captain of the Port 
Baltimore, MD and LCDR Michael 
Perrone, project attorney, Fifth Coast 
Guard District Legal Office. 


Discussion of the Regulation 


To prevent possible damage to 
watercraft and possible injury to their 
occupants during the Fireworks Display, 
no watercraft will be permitted to 
remain in, enter. moor-in, anchor in, or 


transit this safety zone unless 
specifically authorized by the Captain of 
the Port, Baltimore, MD. U.S. Coast 
Guard patrol craft will be on scene to 
enforce the safety zone, monitoring 
VHF-FM channels 16 and 13. This 
action is necessary due to the hazards 
involved with the location of the barges 
being used for the display platform and 
the flammable nature of the fireworks. 
During the Fireworks Display the 
boater/spectator will be pre-occupied 
with the display and could drift or 
collide into the barges which will be 
moored for use as the display platform. 
The fireworks being launched also 
present an inherent danger. This ruls is 
in response to a request by the 
Baltimore Office of Promotion and 
Tourism for Coast Guard assistance in 
providing traffic control for this event. 
This action is designed to prevent 
damage to watercraft and their 
occupants in the event of a collision 
with the display barges or a stray 
pyrotechnic projectile, and will 
accomplish this end by preventing all 
such traffic from remaining in or 
entering that area of the Baltimore Inner 
Harbor being used to launch the 
Fireworks Display. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Security measures, Vessels, 
Waterways. 


Regulation 


In consideration of the foregoing, Part 
165 of Title 33, Code of Federal 
Regulations is amended by adding 
§ 165.T0501 to read as follows: 


PART 165—[AMENDED] 


§ 165.T0501 Safety Zone: Baltimore Inner 
Harbor, Baltimore, Maryland. 


(a) The waters and waterfront 
facilities located within the following 
boundaries constitute a safety zone: A 
line beginning at latitude 39°16'44" N, 
longitude 76°36'15” W, thence to latitude 
39°16'54” N, longitude 76°36'15" W, 
thence to latitude 39°16'54” N, longitude 
76°36'25” W, thence to latitude 39°16'58” 
N, longitude 76°36'15” W, thence to 
latitude 39°16'51” N, longitude 76°36'03” 
W, thence to the point of beginning. The 
safety zone will commence at 8:30 p.m., 
Eastern Standard Time, 31 December 
1984 and terminate at 12:30 a.m., Eastern 
Standard Time, January 1, 1985. 

(b) In accordance with the general 
regulations in 165.23 of this part, entry 
into this zone is prohibited unless 
authorized by the Captain of the Port. 
Baltimore, MD. 





50724 


(33 U.S.C. 1225 and 1231; 49 CFR 1.46(m)(4); 
and 33 CFR 165) 


Dated: December 18, 1984. 
J. C. Cariton, 
Captain, U.S. Coast Guard, Captain of the 
Port, Baltimore Marine Safety Office, U.S. 
Custom House, 40 South Gay St., Baltimore, 
Maryland 21202. 
[FR Doc. 84-33853 Filed 12-28-84; 8:45 am] 
BILLING CODE 4910-14-" 





ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 60 and 61 
[A-4-FRL-2745-4] 


Standards of Performance for New 
Stationary Sources National Emission 
Standards For Hazardous Air 
Pollutants; Delegation of Authority to 
the State of Fiorida 


AGENCY: Environmental Protection 
Agency. 


ACTION: Delegation of authority. 


sumMaRyY: Sections 111(c) and 112(d) of 
the Clean Air Act permit EPA to 
delegate to a state the authority to 
implement and enforce the standards set 
out in 40 CFR Part 60, Standards of 
Performance for New Stationary 
Sources (NSPS), and in 40 CFR Part 61, 
National Emission Standards for 
Hazardous Air Pollutants (NESHAP). On 
June 11, 1984, the State of Florida asked 
EPA to delegate to it authority for the 
implementation and enforcement of the 
NESHAP for asbestos, Subpart M, 
except for § 61.156. On September 28, 
1984, the State requested the authority 
for the implementation and enforcement 
of § 61.156, and on August 23, 1984, for 
four additional categories of NSPS: 
Subparts QQ, RR, VV, & XX. Since 
EPA's review of pertinent State laws 
and rules and regulations showed them 
to be adequate for the implementation 
and enforcement of these Federal 
standards, the Agency has made the 
delegations as requested. 


EFFECTIVE DATE: The effective date of 
the delegation of authority is November 
7, 1984. 


ADDRESSES: Copies of the requests for 
delegation of authority and EPA's letter 
of delegation are available for public 
inspection at EPA’s Region IV office, 345 
Courtland Street, NE, Atlanta, GA 30365. 
All reports required pursuant to the 
newly delegated standards (listed 
below) should be submitted to the 
following address: Mr. Steve 
Smallwood, Chief, Bureau of Air Quality 
Management, Florida Department of 
Environmental Regulation, Twin Towers 


Office Building, 2600 Blair Stone Road, 
Tallahassee, Florida 32301. 

FOR FURTHER INFORMATION CONTACT: 
James Wilburn (404) 881-3785. 
SUPPLEMENTARY INFORMATION: Section 
301, in conjunction with sections 101, 
110, and 111 of the Clean Air Act, 
authorizes EPA to delegate authority to 
implement and enforce the Standards of 
Performance for New Stationary 
Sources (NSPS) and the National 
Emission Standards for Hazardous Air 
Pollutants (NESHAP). 

On June 10, 1982, EPA initially 
delegated the authority for 
implementation and enforcement of the 
NESHAP to the State of Florida. On 
April 5, 1984, EPA revised the NESHAP 
for asbestos. On June 11, 1984, the State 
of Florida requested a delegation of 
authority to implement and enforce the 
applicable NESHAP for asbestos, 
codified as 40 CFR Part 61, Subpart M, 
except for § 61.156, Active Waste 
Disposal Sites. On September 28, 1984, 
Florida requested a delegation of 
authority to implement and enforce 
§ 61.156. 

Upon review, EPA acknowledged the 
fact that the Agency had delegated 
complete authority for implementation 
and enforcement of the asbestos 
NESHAP to the State of Florida in the 
past; however, some question had arisen 
as to the legal authority of the State of 
Florida to carry out that delgation. 
Consequently, let it be noted that EPA 
has delegated full authority to 
implement and enforce Subpart M of 40 
CFR Part 61. 

On August 23, 1984, Florida requested 
a delegation of authority for the 
following recently promulgated NSPS 
contained in 40 CFR Part 60: 

Subpart QQ: Graphic Arts Industry: 
Publication Rotogravure Printing 

Subpart RR: Pressure Sensitive Tape 
and Label Surface Coating 
Operations 

Subpart VV: Equipment Leaks of VOC 
in the Synthetic Organic Chemicals 
Manufacturing Industry 

Subpart XX: Bulk Gasoline Terminals 

After a thorough review of the 
request, the Regional Administrator 
determined that such a delegation was 
appropriate for these source categories 
with the conditions set forth in the 
original delegation letter of June 10, 
1982, and granted the State’s request in 
a letter dated November 7, 1984. Florida 
sources subject to the requirements of 
Subpart M of 40 CFR Part 61, and 
Subparts QQ, RR, VV, and XX of 40 CFR 
Part 60 will now be under the 
jurisdiction of the State of Florida. 
(Secs. 101, 110, 111, and 301 of the Clean Air 
Act (42 U.S.C. 7401, 7410, 7411, and 7601)) 
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Dated: December 14, 1984. 
John A Little, 
Deputy for Acting Regional Administrator. 
[FR Doc. 84-33746 Filed 12-28-84; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
46 CFR Parts 33, 94, 108, and 192 


[CGD 84-090a] 


Exposure Suits; Requirements for 
Mobile Offshore Drilling Units and 
Other Oceangoing and Coastwise 
Vessels 

AGENCY: Coast Guard, DOT. 


ACTION: Final rule. 


SUMMARY: These regulations revise the 
areas where exposure suits are required 
for personnel on board mobile offshore 
drilling units, and on certain tank 
vessels, cargo and miscellaneous 
vessels, and oceanographic vessels on 
ocean and coastwise service. Vessels 
and units operating the waters where 
the water temperature does not present 
a severe threat of injury due to exposure 
will continue to be exempted from the 
requirements. The boundaries where 
this exemption applies were changed by 
recent legislation and an earlier 
exemption for vessels with totally 
enclosed lifeboats is no longer 
authorized. This document conforms the 
regulations to the statutory limitations. 


DATES: These amendments become 
effective on December 30, 1984. 
Comments will be accepted until 
February 28, 1985, for inclusion in a 
report to Congress due April 30, 1985, 
which will re-evaluate these regulations. 


ADDRESS: Send comments to: 
Commandant, G-CMC/21 U.S. Coast 
Guard, 2100 2nd Street, SW., 
Washington, D.C. 20593. “i 


FOR FURTHER INFORMATION CONTACT: 
LCDR William M. Riley, Office of 
Merchant Marine Safety (202) 426-1444. 


SUPPLEMENTARY INFORMATION: A final 
rule was published in the Federal 
Register of February 7, 1984, requiring 
the carriage of exposure suits on board 
mobile offshore drilling units (MODUs) 
inspected under 46 CFR Subchapter I-A’ 
and certain tank vessels, cargo and 
miscellaneous vessels, and 
oceanographic vessels on ocean and 
coastwise service, except those 
operating between 35 degrees north and 
35 degrees south latitude. Vessels with 
totally enclosed lifeboats stowed in 
gravity davits so that the lifeboats could 
be boarded in the stowed position and 
launched from within the boat without 
leaving any crew on the-vessel, were 
exempt from the exposure suit 
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requirement. Those rules became 
effective on August 6, 1984. ¢ 
Subsequently, the Congress perceived a 
need for more stringent requirements 
and passed the Coast Guard 
Authorization Act of 1984, which was 
signed by the President on October 30, 
1984 (Pub. L. 98-557), which included a 
provision (Sec. 22) that the Secretary of 
Transportation shall, by regulation, 
require exposure suits on vessels that 
operate in the Atlantic Ocean north of 
32 degrees north latitude or south of 32 
degrees south latitude and in all other 


waters north of 35 degrees north latitude 


or south of 35 degrees south latitude. 
The Act states that the Secretary may 
not exclude a vessel only because that 
vessel carries other lifesaving 
equipment. The Act mandated that these 
regulations be effective not later than 60 
days after the date of enactment. 

In view of these legislative 
requirements, these regulations are 
published as final rules, without benefit 
of notice of proposed rulemaking or 
public comment and are being made 
effective in less than 30 days after 
publication. However, comments are 
solicited for use in a report to the 
Congress, due within 6 months of 
enactment of the Act, evaluating the 
benefits and disadvantages of extending 
the regulations to require exposure suits 
on vessels and MODUs operating in all 
waters north of 31 degrees north latitude 
or south of 31 degrees south latitude. 
Drafting Information 

The principal persons involved in 
drafting these regulations are: LCDR 
William R. Riley, Office of Merchant 


Marine Safety; and Mr. Michael N. 
Mervin, Office of the Chief Counsel. 


Discussion of Rules 


These rules require certain MODUs 
and certain tank vessels, cargo and 
miscellaneous vessels and 
oceanographic vessels on ocean and 
coastwise service to carry exposure 
suits for all persons on board. The rules 
apply to any MODU that is inspected 
under 46 CFR Subchapter I-A, and 
vessels inspected under 46 CFR 
Subchapters D, I, and U. 

These rules are similar to those for 
exposure suits on MODUs that are not 
inspected under 46 CFR Subchapter I-A, 
primarily foreign flag MODUs operating 
on the Outer Continental Shelf of the 
United States. Those rules are published 
under a separate document which 
appears elsewhere in this issue of the 
Federal Register. 


Evaluation 


These regulations are considered to 
be non-major under Executive Order 


12291 and non-significant under 
“Department of Transportation Policies 
and Procedures for Simplification, 
Analysis, and Review of Regulations” 
(44 FR 11034, February 28, 1979). A final 
evaluation has been prepared and 
placed in the docket and may be 
inspected or copied at the Office of the 
Marine Safety Council, U.S. Coast 
Guard Headquarters, 2100 Second Street 
SW, Washington, DC 20593. These 
regulations are considered to be exempt 
from the procedures prescribed in 
Executive Order 12291 because 
consideration under the terms of that 
Order would conflict with the deadline 
imposed by the statute. This fact has 
been reported to the Director of OMB. 

These rules are expected to affect less 
than 25 inspected vessels and MODUs, 
since most vessels operating between 32 
and 35 degrees latitude also operate 
north of 35 degrees north latitude or 
south of 35 degrees south latitude and 
are therefore already required to have 
exposure suits on board. There are an 
estimated 10 to 20 inspected tank 
vessels and cargo vessels with totally 
enclosed lifeboats that were exempt 
from the exposure suit rules that became 
effective on August 6, 1984. These 
vessels will have to carry exposure suits 
under these rules. A detailed estimate of 
costs was developed for the existing rule 
and is contained in docket CGD 82-075a. 
Costs per vessel under this new rule will 
be similar, and total costs will be 
proportionally smaller because fewer 
vessels are involved. 

These costs will be imposed directly 
on the private sector (the operators of 
affected vessels and MODUs). The 
operators are expected to pass the costs 
through to the ultimate consumers of 
affected maritime services in the form of 
price increases. However, increases in 
individual prices will be negligible. 
There is no effect on Federal, State, and 
local governments except in their 
capacities as consumers of maritime 
services. Implementation and 
enforcement of these rules would be 
accomplished within the scope of 
current Coast Guard marine safety 
activities, so that there will not be any 
need for additional Federal budget 
commitments. 

The primary benefit identified for the 
rules is to improve the chances of 
survival for persons entering cold water 
as the result of a vessel casualty. 

The Coast Guard cannot predict, with 
any acceptable degree of confidence, the 
number of lives that might be saved by 
these regulations. 


Regulatory Flexibility Act 


Under the Regulatory Flexibility Act, 
it is certified that this rule will not have 
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a significant impact on a substantial 
number of small entities. There are no 
operators of MODUs or affected vessels 
known to be small entities. 

This rule contains no information 
collection or recordkeeping 
requirements. 


List of Subjects 
46 CFR Part 33 
Barges, Marine safety, Tank vessels. 
46 CFR Part 94 
Cargo vessels, Marine safety. 
46 CFR Part 108 


Marine safety, Mobile offshore drilling 
units. 


46 CFR Part 192 
Marine safety, Oceanographic vessels. 


In consideration of the foregoing, Title 
46 of the Code of Federal Regulations is 
amended as set forth below. 


SUBCHAPTER D—TANK VESSELS 


PART 33—[ AMENDED} 


1. By revising the authority citation for 
Part 33 to read as follows: 

Authority: 46 U.S.C. 3102(a), 3306; 49 CFR 
1.46. 

2. By revising § 33.37-1 to read as 
follows: 


$33.37-1 Applicability—TB/OCL. 

This subpart applies to each tank 
vessel in ocean, coastwise, or Great 
Lakes service except those— 

(a) Operating on routes between 32 
degrees north and 32 degrees south 
latitude in the Atlantic Ocean, or 

(b) Operating on routes between 35 
degrees north and 35 degrees south 
latitude in all other waters. 


SUBCHAPTER I—CARGO AND 
MISCELLANEOUS VESSELS 


PART 94—[ AMENDED] 


3. By revising the authority citation for 
Part 94 to read as follows: 

Authority: 46 U.S.C. 3102(a}, 3306; 49 CFR 
1.46. 

4. By revising § 94.41-1 to read as 
follows: 


§94.41-1 Applicability. 

This subpart applies to each vessel in 
ocean, coastwise, or Great Lakes 
service, except those— 

(a) operating on routes between 32 
degrees North and 32 degrees South 
latitude in the Atlantic Ocean, or 

{b} operating on routes between 35 
degrees North and 35 degrees South 
latitude in all other waters. 
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SUBCHAPTER I-A—MOBILE OFFSHORE 
DRILLING UNITS 


PART 108—{ AMENDED] 


5. By revising the authority citation for 
Part 108 to read as follows: 


Authority: 43 U.S.C. 1333(d); 46 App. U.S.C. 
86; 46 U.S.C. 3102(a), 3306, 3312; 49 CFR 1.46. 


6. By revising § 108.513(a) to read as 
follows: 


§ 108.513 Exposure suits. 

(a) This section applies to each unit 
except those operating in the Atlantic 
Ocean between 32 degrees North and 32 
degrees South latitude, or in all other 
waters between 35 degrees North and 35 
degrees South latitude. 


* * * * o 


SUBCHAPTER U—OCEANOGRAPHIC 
VESSELS 


PART 192—[AMENDED] 


7. By revising the authority citation for 
Part 192 to read as follows: 


Authority: 46 U.S.C. 3102(a), 3306, 3703; 49 
CFR 1.46. 


8. By revising § 192.41-1 to read as 
follows: 


§ 192.41-1 Applicability. 

This subpart applies to each vessel in 
ocean, coastwise, or Great Lakes 
service, except those— 

(a) Operating on routes between 32 
degrees North and 32 degrees South 
latitude in the Atlantic Ocean, or 

(b) Operating on routes between 35 
degrees North and 35 degrees South 
latitude in all other waters. 


Dated: December 24, 1984. 
B. G. Burns, 


Captain, U.S. Coast Guard, Acting Chief, 
Office of Merchant Marine Safety. 


[FR Doc. 84~33779 Filed 12-28-84; 8:45 am] 
BILLING CODE 4910-14-M 





GENERAL SERVICES 
ADMINISTRATION 


48 CFR Ch. 5 
[Acquisition Letter AL-84-5] 


interim Protest Procedures To 
implement Competition in Contracting 
Act of 1984 


AGENCY: Office of Acquisition Policy, 
GSA. 


ACTION: Temporary final rule. 


summary: This Acquisition Letter 
provides interim instructions on protest 
procedures to be observed by GSA 
contracting activities. These procedures 
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implement the Competition in 
Contracting Act of 1984 pending 
issuance of Government-wide and GSA 
regulations. The intended effect is to 
implement the protest provisions of the 
Act within the GSA. 

bates: Effective Date: December 21, 
1984. 

Expiration Date: This Acquisition 
Letter expires June 21, 1985, unless 
canceled earlier or extended. 

Comment Date: Comments must be 
submitted on or before January 30, 1985. 
ADDRESS: Comments may be submitted 
to Carol A. Farrell, 18th & F Sts., N.W., 
Office of GSA Acquisition Policy and 
Regulations, Washington, DC 20405, 
(202) 523-3822. 

FOR FURTHER INFORMATION CONTACT: 
Ida Ustad, Office of GSA Acquisition 
Policy and Regulations (VP), Office of 
Acquisition Policy, (202-523-4754). 
SUPPLEMENTARY INFORMATION: Pursuant 
to 41 U.S.C 450(h)(1), a determination 
has been made to waive the requirement 
for publication of procurement 
procedures for public comment before 
the procedure takes effect. The statutory 
January 15, 1984, implementation date 
for the protest provisions of the 
Competition in Contracting Act, create 
an urgent and compelling circumstance 
which makes advance publication 
impracticable. The Director, Office of 
Management and Budget (OMB), by 
memorandum dated December 15, 1983, 
exempted agency procurement 
directives from Executive Order 12291. 
The General Services Administration 
certifies that this document will not 
have significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et. seq). Therefore, no 
regulatory flexibility analysis has been 
prepared. The procedure does not 
contain information collection 
requirements which require the approval 
of OMB under the Paperwork Reduction 
Act (44 U.S.C. 3501 et. seq). 


List of Subjects in 48 CFR Ch. 5 

Government procurement. 

(40 U.S.C. 486(c)) 

In 48 CFR Chapter 5, the following 
Acquisition Letter is added to Appendix 
C at the end of the Chapter to read as 
follows: 

December 21, 1984 


GSA Acquisition Letter V-84-5 


Office of GSA Acquisition Policy and 
Regulations 

Interim Protest Procedures To 
Implement the Competition in 
Contracting Act of 1984 (CICA) 

GSA Contracting Activities 





1. Purpose. To provide interim 
instruction on protest procedures. These 
procedures implement the Competition 
in Contracting Act of 1984 (CICA) é 
pending issuance of Government-wide 
and GSA regulations. 

2. Background. 

a. The CICA was signed by the 
President on July 18, 1984. Among other 
changes, the Act establishes a statutory 
procedure for resolving protests to the 
Comptroller General (GAO). As an 
alternate forum to the Comptroller 
General, CICA authorizes the General 
Services Administration Board of 
Contract Appeals (GSBCA) to resolve 
protests relating to the procurement of 
administration automatic data 
processing equipment and services 
(ADP) under Section 111 of the Federal 
Property and Administration Services 
Act (40 U.S.C. 759). These provisions of 
the Act become effective on January 15, 
1985. 

b. The formal regulatory coverage 
implementing these provisions of the 
Act has been delayed because of the 
delay in issuance of the GAO and 
GSBCA final rules on protests. In 
addition, the Department of Justice has 
advised that the GAO stay provisions in 
31 U.S.C. 3553 (c) and ({d) and the GAO 
damages provisions in 31 U.S.C. 3554(c) 
regarding payment of costs of filing and 
pursuing a protest and preparing the bid 
and proposal are unconstitutional; 
therefore, they do not bind the executive 
branch. 

c. Because of the problems and delays 
encountered in the issuance of 
regulatory coverage on the protest 
provisions of the Act, it is necessary to 
provide GSA contracting activities with 
interim instructions in order to ensure 
compliance with these statuto 
requirements. The a aadieael 
procedures contained in paragraph 6 of 
this Acquisition Letter are based on 
what is expected to be issued in the 
regulations. 

3. Cancellation. This Acquisition 
Letter supersedes the provisions in FAR 
14.407-8 and 15.1003 and in GSAR 
514,407-8 and 570.402. 

4. Coverage. All GSA contracting 
activities involved in the acquisition of 
property or services. This Acquisition 
Letter does not apply to contracting 
activities involved in the sale or 
disposal of real or personal property. 

5. References. FAR 14.407-8 and 
15.1003 and GSAR 514.407-8 and 
570.402. 

6. Instructions/Procedures. Protests to 
the Comptroller General or the GSBCA 
(ADP only) under the CICA shall be 
processed in accordance with the 
following: 











a. Protest Procedure. 

(1) Definitions. 

(a) “Interested party,” means an 
actual or prospective offeror whose 
direct economic interest would be 
affected by the award of or failure to 
award a particular contract. 

(b) “Protest,” means a written 
objection by an interested party to a 
solicitation by an agency for offers for a 
proposed contract for the acquisition of 
supplies or services or a written 
objection by an interested party to a 
proposed award or the award of such a 
contract. 

(2) General. 

(a) Contracting officers shall consider 
all protests, whether submitted before or 
after award and whether filed directly 


with the agency, the General Accounting the 


Office (GAO), or for automatic data 
processing acquisitions under 40 U.S.C. 
759(h) (hereinafter cited as “ADP 
contracts”), the GSBCA. The protester 
shall be notified in writing of the final 
decision on the protest. (See FAR 19.302 
for protests of small business status and 
FAR 22.608-3 for protests involving 
eligibility under the Walsh-Healey 
Public Contracts Act.) 

(b) An interested party wishing to 
protest— 

{i) Is encouraged to seek resolution 
within the agency (see paragraph (3) 
below) before filing a protest with the 
GAO or the GSBCA; 

(ii} May protest to the GAO in 
accordance with GAO regulations (4 
CFR Part 21). An interested party who 
has filed a protest regarding an ADP 
contract with the GAO may not file a 
protest with the GSBCA with respect to 
that contract. 

(iii) May protest to the GSBCA 
regarding an award to an ADP contract 
in accordance with GSBCA Rules of 
Procedure. An interested party who has 
filed a protest regarding an ADP 
contract with GSBCA (40 U.S.C. 759{h)) 
may not file a protest with the GAO 
with respect to that contract. 

{c) Within GSA, solicitations shall 
instruct interested parties to deliver a 
copy of any GAO or GSBCA protest to 
the contracting officer and the 
appropriate Assistant General Counsel, 
as follows: 

Office of Information Resources 
Management—Assistant General 
Counsel (LK), General Services 
Administration, Washington, D.C. 


20405 

Public Buildings Service—Assistant 
General Counsel] (LB), General 
Services Administration, Washington, 
D.C. 20405 

Office of Federal Supply and Services— 
Assistant General Counsel (LP), 
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General Services Administration, 
Washington, D.C. 20406 

Federal Property Resources Services— 
Assistant General Counsel (LD), 
General Services Administration, 
Washington, D.C. 20405 

Staff offices—Assistant General 
Counsel (LG), General Services 
Administration, Washington, D.C. 
20405 


{d) The Office of General Counsel 
(OGC) is responsible for all contacts 
with the GAO and GSBCA, potential 
contractors, attorneys, and any other 
persons, concerning protests of GSA 
contract actions filed with the 
Comptroller General or GSBCA. 

(3) Protests to the agency. 

(a) When a protest is filed only with 
agency, an award shall not be made 
until the matter is resolved unless the 
contracting officer with concurrence of 
the contracting director first determines 
that one of the following applies: 

(i) The supplies or services to be 
contracted for are urgently required. 

(ii) Delivery or performance will be 
unduly delayed by failure to make 
award promptly. 

(iii) A prompt award will otherwise be 
advantageous to the Government. 

(b) When a protest against the making 
of an award is received and award will 
be withheld pending disposition of the 
protest, the offerors whose offers might 
become eligible for award should be 
informed of the protest. If appropriate, 
those offerors should be requested, 
before expiration of the time for 
acceptance of their offer, to extend the 
time for acceptance in accordance with 
FAR 14.404—1(d) to avoid the need for 
resolicitation. In the event of failure to 
obtain such extensions of offers, 
consideration should be given to 
proceeding with award under 
subparagraph (a) above. 

(c) Protests received after award filed 
only with the agency shall be responded 
to by the contracting officer after 
reviewing the protest with assigned 
counsel. The contracting officer need not 
suspend contract performance or 

terminate the awarded contract unless it 
appears likely that an award may be 
invalidated and a delay in receiving the 
supplies or services is not prejudicial to 
the Government's interest. In this event, 
the contracting officer should consider 
seeking a mutual agreement with the 
contractor to suspend performance on a 
no-cost basis. 

(4) Protests to GAO. 

The Department of Justice has advised 
that the GAO stay provisions in 31 
U.S.C. 3553 (c) and {d) and the GAO 
damages provision in 31 U.S.C. 3554{c) 
regarding payment of the costs of 








pursuing a protest and preparing a bid 
or proposal are unconstitutional. These 
procedures do not bind the executive 
branch, nor serve as the basis for any 
coverage in this Acquisition Letter. 

(a) A protester shall furnish a copy of 
its complete protest to the official or 
location designated in the solicitation or, 
in the absence of such a designation, to 
the contracting officer, no later than one 
day after the protest is filed with the 
GAO. Failure to furnish a complete copy 
of the protest within one day may result 
in dismissal of the protest by GAO. 

(b) When a protest, before or after 
award, has been lodged with the GAO, 
the agency shall prepare a report. The 
report should include a copy of— 

(i) The protest; 

(ii) The offer submitted by the 
protesting offeror and a copy of the offer 
which is being considered for award or 
which is being protested; 

(iii) The solicitation, inchiding the 
specifications or portions relevant to the 
protest; 

{iv) The abstract of offers or relevant 
portions; 

(v) Any other documents that are 
relevant to the protest; and 

(vi) The contracting officer's signed 
statement setting forth findings, actions, 
and recommendations and any 
additional evidence or information 
deemed necessary in determining the 
validity of the protest. The statement 
shall be fully responsive to the 
allegation of the protest. If the contract 
action or contract performance 
continues after receipt of the protest, the 
report will include the determination{s)} 
required by paragraphs a(4)}{I) or a(4)(m) 
below. In addition, the statement shall 
contain: the identity of the GAO protest 
by B number (GAO case file number), 
the solicitation or contract number; the 
full corporate name of the protesting 
organization and other firms involved; 
and a statement indicating whether the 
protest was filed before or after award. 

If the protest has been filed after award, 
the statement shall contain the identity 
of the awardee; the date of award; the 
contract number; the date and time of 
bid opening (including a statement when 
the date of bid opening was extended by 
subsequent amendments); the total 
number of bidders; a complete, 
chronological statement of all relevant 
events and administrative actions taken 
(including reasons and authority for the 
actions taken}; and any other relevant 
documents believed helpful in 
determinating the validity of the protest. 
(This evidence should be referenced and 
identified within the text of the position 
statement, alphabetically or 
numerically, e.g., Tab A, Exhibit 1, etc.) 
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(c) Other persons, including offerors, 
involved in or affected by the protest 
shall be given notice of the protest and 
its basis in appropriate cases, within 
one work day after its receipt by the 
contracting officer. The contracting 
officer shall give immediate notice of the 
protest to the contractor if the award 
has been made or, if no award has been 
made, to all parties who appear to have 
a reasonable prospect of receiving an 
award if the protest is denied. These 
persons shall also be advised that they 
may submit their views and relevant 
information directly to the GAO with a 
copy to the contracting officer within a 
specified period of time. Normally, the 
time specified will be 1 week. 

(dj The agency shall submit a 
complete report (see a (4)(b) above) to 
GAO within 25 workdays after receipt 
from GAO of the telephonic notice of 
such protest, or within 10 workdays 
after receipt from GAO of a 
determination to use the express option, 
unless— 

(i) The GAO advises the agency that 
the protest has been dismissed; or 

(ii) The agency advises GAO in 
writing that the specific circumstances 
of the protest require a longer period 
and GAO establishes a new date. Any 
new date shall be documented in the 
agency's protest file. 

{e) Because of the short time allowed 
by statute for responding to GAO 
protests, these cases must be handled on 
a priority basis. The appropriate 
Assistant General Counsel shall prepare 
a report, for signature of the General 
Counsel, responding to GAO protests. 
These reports are to be based upon a 
statement of fact and position prepared 
by the responsible contracting officer 
and approved by the contracting 
director. When requested by the 
appropriate Assistant General Counsel, 
the Regional Counsel shall prepare a 
statement of legal position analyzing the 
merits of a protest concerning a regional 
procurement. 

(f) To facilitate prompt action on all 
protests, the following procedures shall 
be followed in handling protests: 

(i) The Assistant General Counsel 
(AGC) shall immediately notify the 
appropriate contracting activity or 
Regional Counsel, by telephone, when a 
protest is received by the agency. If the 
contracting activity or regional counsel 
receives a copy of a protest, prior to 
being notified thereof by the Assistant 
General Counsel, they shall immediately 
advise the appropriate Assistant 
General Counsel. 

(ii) AGC shall formally request a 
statement of fact and position from the 
appropriate contracting activity or 
Regional Counsel after receipt of the 


formal protest which has been filed with 
GAO. The contracting activity is 
required to provide immediately a notice 
to affected bidders or offerors that a 
protest has been received. 

(iii) The contracting officer shall begin 
preparing a documented statement of 
fact and position immediately upon 
receipt of a protest or notice thereof. 

(iv) When completed, the statement of 
fact and position shall be concurred in 
by the contracting director, and on 
regional procurements, by the Office of 
Regional Counsel. In appropriate cases, 
the Assistant General Counsel may 
request Regional Counsel to prepare a 
legal position analyzing the merits of a 
protest against a regional procurement. 
In such cases, the contracting officer's 
statement of fact and position should be 
included as a referenced attachment 
thereto. 

(v) The Regional Counsel's legal 
position, when requested, and the 
contracting officer's statement of fact 
and position shall be transmitted to the 
appropriate Assistant General Counsel, 
in triplicate. When other interested 
parties are involved additional copies 
shall be requested. The statement shall 
be due in the Office of the Assistant 
General Counsel no later than 10 
workdays after the date on which the 
contracting activity originally received 
the protest. This deadline may be 
reduced when GAO invokes the express 
option. When a contracting officer is 
unable to prepare a statement of fact 
and position within 10 workdays, the 
appropriate Assistant General Counsel, 
shall promptly be notified, by telephone, 
of the reasons for the delay and of the 
additional time needed. Additional time 
may be granted if it is determined that 
the specific circumstances of the protest 
require a longer time. A request for 
extension is appropriate only when: the 
factual or legal issues affecting the 
resolution of a protest are so complex 
that an adequate report cannot be 
prepared on a timely basis; the necessity 
of coordinating the report with other 
agencies, or with activities in remote or 
a distant location, makes it impossible 
to prepare an adequate report on a 
timely basis; or other compelling 
circumstances prevent the timely 
preparation of an adequate report. Upon 
request of the Assistant General 
Counsel the contracting officer shall 
confirm any oral requests for extensions 
in writing. The request shall be 
concurred in by the contracting director 
with a copy to the HCA. A request for 
an extension which will delay 
submission of the agency's report to 
GAO beyond 25 workdays from GSA's 
original receipt of the protest may only 
be granted by GAO. The Assistant 
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General Counsel will notify the 
contracting activity as to whether the 
request has been granted. 

(g) After submission of the statement 
to the Assistant General Counsel, the 
contracting officer or regional counsel 
shall advise Assistant General Counsel 
of all subsequent developments which 
may have a bearing on the case. _ 

(h) All documents transmitted 
pursuant to these procedures shall be 
sent by the fastest means possible. 

(i) To further expedite processing, 
when furnishing a copy of the report 
including relevant documents to the 
GAO, the Assistant General Counsel 
shall simultaneously furnish a copy of 
the report including relevant documents 
to the protester and a copy of the report 
without relevant documents, but with a 
list thereof, to other interested parties 
who have responded to the notice in 
a(4)(c) above. Upon request the 
Assistant General Counsel shall also 
provide to any interested party a 
relevant document contained in the 
report. 

(i) Documents previously furnished to 
or prepared by a party (e.g., the 
solicitation or the party's own proposal) 
need not be furnished to that party. 

(ii) Classified or privileged 
information or information that would 
give a party a competitive advantage 
and other information that the 
Government determines under 
appropriate authority to withhold should 
be deleted from the copy of the report or 
relevant documents furnished to that 
party. 

(j) The protester and other interested 
parties shall be requested to furnish a 
copy of any comments on the report 
directly to the GAO as well as to the 
contracting officer and to the Assistant 
General Counsel. 

(k) OGC shall furnish the GAO with 
the name, title, and telephone number of 
one or more officials whom the GAO 
may contact regarding protests. The 
OGC shall be responsible for promptly 
advising the GAO of any change in the 
designated officials. 

(l) Protests before award. 

(i) When the agency has received 
notice from GAO of a protest filed 
directly with GAO, award shall not be 
made until the matter is resolved, unless 
the HCA determines in writing that: the 
supplies or services to be contracted for 
are urgently required; delivery or 
performance will be unduly delayed by 
failure to make award promptly; or a 
prompt award will! otherwise be 
advantageous to the Government. A 
written findings and determination 
(F&D) shall be prepared by the 
contracting officer, for signature of the 
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HCA. The F&D must be concurred in by 
the Regional Counsel (on regional 
procurements), and the appropriate 
Assistant General Counsel. After the 
F&D is approved, it shall be returned to 
the Assistant General Counsel who will 
notify GAO of the agency’s intended 
action. 

(ii) When a protest against the making 
of an award is received and award will 
be withheld pending disposition of the 
protest, the offerors whose offers might 
become eligible for award shall be 
informed of the protest. If appropriate, 
those offerors should be requested, 
before expiration of the time for 
acceptance of their offer, to extend the 
time for acceptance in accordance with 
FAR 14.404—1(d) to avoid the need for 
resolicitation. In the event of failure to 
obtain such extensions of offers, 
consideration should be given to 
proceeding with award under a(4)(I)(i) 
above. 

(m) Protests after award. The 
contracting officer need not suspend 
contract performance or terminate the 
awarded contract unless it appears 
likely that an award may be invalidated 
and a delay in receiving the supplies or 
services is not prejudicial to the 
Government's interest. In this event, the 
contracting officer should consider 
seeking a mutual agreement with the 
contractor to suspend performance on a 
no-cost basis. 

(n) Findings and notice. If the decision 


'_ is to proceed with contract award, or 


continue contract performance under 
a(4)(1) or a(4)(m) above, the contracting 
officer shall include the written findings 
or other required documentation in the 
file. The contracting officer also shall 
give written notice of the decision to the 
protester and other interested parties. 

(0) GAO decision time. GAO will 
issue its recommendation on a protest 
within 90 work days, or within 45 
calendar days under the express option, 
unless GAO establishes a longer period 
of time. 

(p) Notice to GAO. The head of the 
contracting activity responsible for the 
solicitation, proposed award, or award 
of the contract shall report to the 
Comptroller General through the OGC 
within 60 days of receipt of the GAO's 
recommendation if the agency has 
decided not to comply with the 
recommendation. The report shall 
explain the reasons why the GAO's 
recommendation will not be followed by 
the agency. 

{5) Protests to GSBCA 

(a) General. An interested party may 
protest an ADP acquisition conducted 
under Section 111 of the Federal 
Property and Administrative Services 
Act (40 U.S.C. 759) by filing a protest 
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with either the GSBCA or the GAO. A 
protester shall furnish a copy of its 
complete protest to the official or 
location designated in the solicitation, or 
in the absence of such a designation to 
the contracting officer, no later than the 
day the protest is filed with GSBCA. 
Any request by the protester for a 
hearing on a suspension of procurement 
authority shall be in the protest. 

(b) Notification Procedure. After 
receipt of a protest complaint the 
contracting officer shall notify: 

(i) All firms solicited or those who 
have submitted offers if the protest is 
filed after the closing date for receipt of 
initial proposals and the appropriate 
delegating official in the Office of 
Information Resources Management. 
Notice should be furnished by 
appropriate electronic means in order to 
assure delivery to all such firms by the 
working day after the date of filing with 
the GSBCA. Contracting officers should 
avoid interpreting or characterizing the 
nature of the protest when giving such 
notification. The format for notification 
is as follows: 

Name 
Address ———_—--________ —_—— 

A bid protest concerning solitication/RFP 
No. —— has been filed with the GSBCA. 

The protest was filed by (/nsert name of 
ptotester, address and the name of the person 
signing the protest.) on (Date). 

The protest has been purportedly filed 
pursuant to Section 2713 of the Competition 
in Contracting Act, Pub. L. 98-369. 

Copies of the protest complaint may be 
obtained from the Office of the Clerk of the 
GSBCA, 18th & F Streets, NW, Washington, 
D.C. 20405 or from the protester at the 
address above. 

Contracting Officer 


(ii) The agency on whose behalf GSA 
is making the procurement, if any. A 
copy of the protest complaint, including 
ali attachments, shall be forwarded to 
the agency by appropriate means to 
assure next day delivery. 

(iii) Assigned counsel (e.g., LK, LB, LP, 
etc.). If the protester failed to provide 
the appropriate Assistant General 
Counsel a copy of the protest as 
required by the solicitation, a copy of 
the protest complaint, including all 
attachments, shall be forwarded to the 
appropriate Assistant General Counsel 
by appropriate means to assure next 
day delivery. Assigned counsel will 
work with the Assistant General 
Counsel Claims and Litigation Division 
(LC) on all protests to the GSBCA. 

(iv) The Board through LC, within five 
work days after the date of filing with 
the GSBCA, that the notices described 
in (i) and (ii) have been given. Written 
confirmation of notice and a listing of all 
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persons and agencies receiving notice 
should be provided. 

(c) Protest File. 

The GSBCA procedures state that 
within 10 work days after the filing of a 
protest, or within such time as the 
GSBCA may allow, the agency shall file 
with the GSBCA and all other parties a 
protest file. In order to ensure timely 
submission, the contracting officer 
should begin assembly of the protest file 
by the second work day after receipt of 
the protest. The protest file shall be 
forwarded to LC by overnight delivery 
not later than the eighth working day 
after the protest is filed. The copies will 
be distributed by LC to: the GSBCA, the 
protester, and one copy retained by LC. 
If additional copies are needed, LC will 
advise the contracting officer 
accordingly. The following rules govern 
the assembly of protest files: 

(i) Format: Protest file exhibits are 
true, legible, and complete copies. They 
shall be arranged in chronological order 
within each submission, earliest 
documents first, bound on the left 
margin except where size or shape 
makes such binding impracticable, 
numbered, tabbed, and indexed. The 
numbering shall be consecutive, in 
whole arabic numerais (no letters, 
decimals, or.fractions), and continous 
from one submission to the next, so that 
the complete file, after all submissions, 
will consist of one set of consecutively 
numbered exhibits. The index should 
include the date and a brief description 
of each exhibit and shall indicate which 
exhibits, if any, have been filed with the 
Board in camera (see (c)(iii) below) or 
otherwise not served on every other 
party. 

(ii) Contents: 

(A) The contracting officer’s decision, 
if any, from which the protest is taken. 

(B) The contract, if any, including 
amendments, specifications, plans, 
drawings: 

(C) All correspondence between or 
among the parties that is relevant to the 
protest; 

(D) Affidavits or statements of any 
witnesses on the matter under protest 
and transcripts of any testimony taken 
before the filing of the protest; 

(E) All documents and other tangible 
things on which the contracting officer 
relied in taking the action protested, 
including a copy of the agency 
procurement request, the delegation of 
procurement authority, if any, and any 
correspondence relating thereto; 

(F) The abstract of bids, if any; 

(G) A copy of the solicitation, 
protester’s bid or proposal (submit in 
camera as necessary), and if bid 
opening has occurred and no contract 
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has been awarded, a copy of any bid 
relevant to the protest; 

(H) In a protest on a negotiated 
procurement when no award has been 
made, a copy of any offer or proposal 
being considered for award and which is 
relevant to the protest (ordinarily, these 
documents will be submitted in camera); 
and 

(I) Any additional existing evidence or 
information deemed necessary to 
determine the merits of the protest. 

(iii) Confidential, Privileged or 
Proprietary Information: The protest file 
may require the inclusion of documents 
and information from other vendors 
which are confidential, proprietary or 
privileged. When such information is 
required to be included in the protest 
file, it is to be placed on/y in the copies 
going to the Board and to LC. Copies 
going to other interested parties will 
only identify the information in the 
index. However, the index must not 
reveal the number and identity of the 
offerors whose proposals are included in 
the copies of the protest file going to LC 
and the GSBCA and should include an 
identifying statement, e.g., “proposals 
being considered for award.” 

(d) Protest Conference. Within 6 
working days of the filing of a protest a 
conference may be convened by the 
Board to establish further proceedings 
for the protest. Although the protest file 
and answer will most likely not have 
been filed, the Government must be 
prepared to discuss the issues in the 
protest, whether a record submission or 
trial is desired and other matters raised 
by the Board or any other interested 
party. The Government must also be 
prepared, if required, to object to the 
scope of discovery in any protest action. 

(e) Agency Answer to Protest: The 
GSBCA procedures state that within 15 
work days after the filing of the protest, 
the agency shall submit its answer to the 
Board setting forth its defenses to the 
protest and its findings, actions, and 
recommendations in the matter. In order 
to comply with this requirement, the 
contracting officer, assigned trial 
counsel (LC), and others with relevant 
information will meet within 3 work 
days after receipt of the protest to 
discuss the protest and the 
Government's position. 

(f) Hearing on Suspension of 
Procurement Authority. 

(i) If a protest contains a timely 
request fora suspension of procurement 


authority, a hearing will be held 
whenever practicable but no later than 
10 calendar days after the filing of the 
protest. The Board shall suspend the 
procurement authority unless the'agency 
establishes that: absent suspension, the 
contract award is likely within 30 
calendar days; and urgent and 
compelling circumstances which 
significantly affect interests of the 
United States will not permit waiting for 
the decision. 

(ii) Circumstances in {i) above-shall be 
established by a D&F executed by the 
agency head.or designee. 

(iii) The Board's decision on ; 
suspension may be oral. 

(g) Hearing on Merits. A hearing on 
the merits, if requested, will be held 
within 25 work days after the filing of 
the protest and a GSBCA decision on 
the merits will be issued within 45-work 
days, unless the Board's chairman 
determines a longer period is required. 

(h) Award of Protest Costs. 

(i) The GSBCA may declare an 
appropriate interested party to be 
entitled to the costs of filing and 
pursuing the protest, including 
reasonable attorney's fees; and bid and 
proposal preparation. 

(ii) Costs awarded under (1) above 
shall be paid promptly by the agency out 
of funds available to or for the use of the, 
acquisition of supplies or services. 

(i) Appeal of GSBCA’s Decision. The 
GSBCA's final decision may be 
appealed by the-agency or by an 
interested party, including any 
intervening interested parties. 

b. Solicitation provision and Contract 
Clause. 

(1) The contracting officer shall insert 
the following provision in a// 
solicitations for other than small 
purchases. 

SERVICE OF PROTEST (DEC 1985) 

Protests, as defined in the Competition in 
Contracting Act of 1984, shall be served on 
the contracting officer and the * 
by obtaining written and dated 
acknowledgement of receipt from the 
contracting officer located at the address 
shown in block ——** of the *** 
which is included in this solicitation and from 
the * located at 
(End of Provision) 

*Insert the title of the General Counsel or 
appropriate Assistant General Counsel. (See 
par 6a(2){c).} 
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**Insert the number of the block on the 
Standards Form 33 or 1442, etc., where thé . 
address of the contracting office is identified. 

***Insert the appropriate form number and 
title, Le., Standard Form 33 or 1442. 

****Insert the address of the General 
Counsel or appropriate Assistant General 
Counsel. (See par 6a(2){c).} 


(2) The contracting officer shall insert 
the clause at FAR 52.212-13, Stop-Work 
Order, in solicitations and contracts for 
automatic data processing equipment 
and services (ADP). 

7. Supplementary Information. 

a. Contracting activities who may not 
be familiar with the services available 
from GSA Communication.Centers are 
advised that the Standard Form 14, 
Telegraphic Message, is to be used 
when sending notices required by this 
Acquisition Letter to interested parties. 
When preparing the Standard Form 14, 
the text should be double spaced, be 
typed in upper case letters and the 
priority “Immediate” assigned. Each 
address on the mailing list must contain 
a street address and a zip code. If 
available, a fax, teletype, or TWX 
number should also be included as the 
first line of each address. 

b. The message should be handcarried 
to the on-site GSA Communications 
Center or faxed to an off-site center. 
Communications Center personnel 
should be advised that the message is a 
protest notice to assure appropriate 
handling. Mailgrams are guaranteed for 
next day delivery if received by the 
Communications Center by 5:00 p.m. In 
emergency situations, 4-hour delivery is 
available by requesting the Center 
personnel to send the notice via Public 
Message Service. 

8. Effective Date. The procedures for 
resolving protests described in 
paragraph 6 are effective January 15, 
1984. The solicitation provision and 
contract clause prescribed in paragraph 
6 shall be included in solicitations 
issued after receipt of this Acquisition 
Letter. In addition, solicitations which 
have been issued, should be amended to 
include the provision and/or clause 
whenever feasible. 

9. Expiration Date. This Acqyisition 
Letter expires 6 months after issuance 
unless canceled earlier. 

Allan W. Beres, 

Assistant Administrator for Acquisition 
Policy. 

[FR Doc. 84-33909 Filed 12-28-84; 8:45 am] 
BILLING CODE 6824-61-m 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 

issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 








DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Parts 911 and 915 
[Dockets Nos. A0-267-A10 and A0-254-A9] 


Limes Grown in Florida, and Avocados 
Grown in South Florida 


AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Public hearing on proposed 
rulemaking. 


SUMMARY: Notice is hereby given of a 
public hearing to be held to consider 
proposed amendment of the marketing 
agreement and Marketing Order 911 (7 
CFR Part 911) covering limes grown in 
Florida, and the marketing agreement 
and Marketing Order 915 (7 CFR Part 
$15) covering avocados grown in South 
Florida. 

The proposed amendments would: (1) 
limit each handler’s representation on 
the Florida Lime Administrative 
Committee and Avocado Administrative 
Committee to one handler member and 
alternate from each of the two districts 
within each of the production areas; (2) 
provide that the Secretary conduct a 
referendum every six years under each 
order starting in 1990 to ascertain if 
producers favor termination of the lime 
and avoacdo marketing orders; and (3) 
add authority in the lime order to 
require that handlers mark undersized 
limes with an approved food dye to 
prevent such fruit from entering 
regulated marketing channels. 

DATE: The hearing will begin at 9:00 

a.m., Tuesday, January 15, 1985. 
appress: The hearing will be held in the- 
auditorium at the Homestead 
Agricultural Center, 18710 SW. 288th 
Street, Homestead, Florida. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Chief, Fruit Branch 
F&V, AMS, USDA, Washington, D.C. 
20250, Telephone: 202-447-5975, or 
William C. Knope, AMS, USDA, Florida 
Citrus Mutual Building, P.O. Box 9, 





Lakeland, Florida 33802, Telephone: 813- 
683-5983. Copies of this notice of 
hearing and the marketing orders are 
available from both Mr. Doyle and Mr. 
Knope. 

SUPPLEMENTARY INFORMATION: The 
amendments were proposed and the 
hearing requested by the Florida Lime 
Administrative Committee and the 
Avocado Administrative Committee 
established under the marketing 
agreement and order programs 
regulating the handling of fresh Florida 
limes and avocados. The Department of 
Agriculture proposes that it be 
authorized to make any necessary 
conforming changes which may result 
from this hearing. 

This administrative action is governed 
by the provisions of sections 556 and 557 
of Title 5 of the United States Code and 
therefore is excluded from the 
requirements of Executive Order 12291. 

The Regulatory Flexibility Act (Pub. L. 
96-354), effective January 1, 1981, seeks 
to ensure that, within the statutory 
authority of a program, the regulatory 
and information requirements are 
tailored to the size and nature of small 
businesses. Interested persons are 
invited to present evidence at the 
hearing on the probable regulatory and 
informational impact of the proposals on 
small business. 

The hearing is called pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure 
governing the formulation of marketing 
agreements and orders (7 CFR Part 900). 
The proposed amendments of the 
marketing agreements and orders have 
not received the approval of the 
Secretary of Agriculture. 

The public hearing is for the purpose 
of: (i) Receiving evidence about the 
economic and marketing conditions 
which relate to the proposed 
amendments of the marketing 
agreements and orders; (ii) determining 
whether there is a need for the proposed 
amendments to the marketing 
agreements and orders; and (iii) 
determining whether the proposed 
amendments or appropriate 
modifications of them will tend to 
effectuate the declared policy of the act. 
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List of Subjects 
7 CFR Part 911 


Marketing agreements and orders, 
Limes, Florida. 


7 CFR Part 915 


Marketing agreements and orders, 
Avocados, Florida. 


PART 911—LIMES GROWN IN 
FLORIDA 


PART 915—AVOCADOS GROWN IN 
SOUTH FLORIDA 


Proposals of the Florida Lime 
Administrative Committee and Avocado 
Administrative Committee are as 
follows: 


Proposal No. 1 


Amend §§ 911.20 and 915.20 by adding 
a sentence at the end of paragraph (a) to 
read as follows: 


$911.20 Establishment and membership. 


(a) * * * No handler may be 
represented on the committee by more 
than one member and alternate from 
each district. 


7 . * * * 


$915.29 Establishment and membership. 


(a) * * * No handler may be 
represented on the committee by more 
than one member and alternate from 
each district. 


* * * 2 * 


Proposal No. 2 


Amend §§ 911.64 and 915.64 by 
revising paragraph (c), adding a new 
paragraph (d), and redesignating current 
paragraph (d) as paragraph (e) to read 
as follows: 


§911.64 Termination. 


* * * * * 


(c) The Secretary shall terminate the 
provisions of this part whenever the 
Secretary finds by referendum or 
otherwise that such termination is 
favored by a majority of the producers: 
Provided, That such majority has, 
during a representative period 
determined by the Secretary, produced 
more than 50 percent of the volume of 
the limes produced within the 
production area: Provided further, That 
such termination shall be announced by 
March 15 of the then current fiscal year. 
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(d) The Secretary shall conduct a 
referendum as soon as practicable after 
the end of the fiscal year ending March 
31, 1990, to ascertain whether 
termination of this part is favored by the 
growers as set forth in paragraph (c) of 
this section. The Secretary shall conduct 
such a referendum at such time every 
sixth fiscal year thereafter. 

(e) The provisions of this part shall, in 
any event, terminate whenever the 
provisions of the act authorizing them 
cease to be in effect. 


§915.64 Termination. 


* * * * * 


(c) The Secretary shall terminate the 
provisions of this part whenever the 
Secretary finds by referendum or 
otherwise that such termination is 
favored by a majority of the producers: 
Provided, That such majority has, during 
representative period determined by the 
Secretary, produced more than 50 
percent of the volume of the avocados, 
produced within the production area: 
Provided further, That such termination 
shall be announced by March 15 of the 
then current fiscal year. 

(d) The Secretary shall conduct a 
referendum as soon as practicable after 
the end of the fiscal year ending March 
31, 1990, to ascertain whether 
termination of this part is favored by the 
growers as set forth in paragraph (c) of 
this section. The Secretary shall conduct 
such a referendum at such time every 
sixth fiscal year thereafter. 

(e). The provisions of this part shall, in 
any event, terminate whenever the 
provisions of the act authorizing them 
cease to be in effect. 


Proposal of the Florida Lime 
Administrative Committee is as follows: 
Amend § 911.48 by adding a proviso 
at the end of paragraph (a)(1) to read as 

follows: 


$911.48 issuance of regulations. 


ae * * * * 


(i) * * * Provided, That such 
regulation may require that limes not 
meeting minimum size requirements 
established under this section be 
marked with an approved food dye, as a 
necessary and incidental safeguard to 
insure that such limes do not enter fresh 
marketing channels for regulated limes. 


* * * * 


Proposal of the Fruit and Vegetable 
Division, Agricultural Marketing 
Service, Department of Agriculture: 

To make such changes as may be 
necessary to make both marketing 
agreements and orders conform with 
any amendment thereto that may result 
from the hearing. 


Dated: December 24, 1984. 
Eddie F. Kimbrell, 
Acting Administrator. 
[FR Doc. 64-33811 Filed 12-28-84; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


21 CFR Part 1308 
[MDMA, Docket No. 84-48] 


Schedules of Controlled Substances 
Proposed Placement of 3,4- 
Methylenedioxymethamphetamine Into 
Schedule | Hearing 


AGENCY: Drug Enforcement 
Administration, Justice. 

ACTION: Notice of hearing on proposed 
rulemaking. 


SUMMARY: This is notice of a hearing 
with respect to a proposed rulemaking 
which would place the substance 3, 4 
methylenedioxymethamphetamine in 
Schedule I of the schedules established 
by the Controlled Substances Act (21 
U.S.C. 801, et seg.). Notice of the 
proposed rulemaking was published in 
the Federal Register on July 27, 1984 at 
49 FR 30210. 

DATES: Interested persons desiring to 
participate in the hearing must give 
written notice of such desire as set out 
below within thirty days after the 
publication of this notice in the Federal 
Register. The hearing will commence on 
Friday, February 1, 1985 at 10:00 am. at 
the place specified below. 

ADDRESS: Notices of desire to participate 
in the hearing are to be sent to: Hearing 
Clerk, Office of the Administrative Law 
Judge, Drug Enforcement 
Administration, 1405 I Street, NW., 
Room 221, Washington, D.C. 20537. 
Hearing location: Room 1213, Drug 
Enforcement Administration, 1405 I St. 
NW., Washington, D.C. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Melanie Baltz, Hearing Clerk, Drug 
Enforcement Administration, 
Washington, D.C. 20537. Telephone (202) 
633-1350. 

SUPPLEMENTARY INFORMATION: On July 
27, 1984, a Notice of Proposed 
Rulemaking was published in the 
Federal Register (49 FR 30210) giving 
notice that the Administrator of the Drug 
Enforcement Administration (DEA) 
proposed to place the substance 3, 4 
methylenedioxymethamphetamine 
(MDMA) into Schedule I of the 
Controlled Substances Act (CSA) (21 
U.S.C. 801, et seg.). This proposed action 
was based on the investigations and 
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review of information by the DAE and 


on the scientific and medical evaluation 
and recommendations of the Secretary 
of the Department of Health and Human 
Services. It was pointed out that if this 
scheduling action were effected by rule, 
MDMA would be subject to the 
regulatory control mechanisms and 
criminal sanctions imposed for the 
manufacture, distribution and 
possession of any Sechedule I 
substance. 

Interested persons were invited to 
submit comments, objections and 
requests for hearing on or before August 
27, 1984. 

Sixteen comments were received in 
response to the notice, seven of which 
requested a hearing. 

These comments and requests for 
hearing came from a variety of 
physicians, counselors, instructors and 
others in medical or health care related 
professions, as well as from former 
subjects in experimental studies on the 
use and effects of MDMA. 

All of the persons or entities that 
submitted comments and/or requests for 
hearing opposed the proposed 
placement of the substance into 
Schedule L DEA was urged by many to 
delay this proposed action until after 
additional research could be completed. 
Most felt that preliminary usage and 
studies had shown MDMA to have 
enormous potential value as an adjunct 
to psychotherapy, as an analgesic and in 
the treatment of problems of drug 
addiction. 

Most of the writers vigorously 
objected to one of DEA’s stated bases 
for the proposed scheduling, that being 
the finding that MDMA has no currently 
accepted medical use in treatment in the 
United States. Some of the responding 
physicians and psychiatrists reported 
having used it in their practices with 
what they felt were positive results. 
Many disputed the Agency's concept of 
“currently accepted medical use.” 

Several stated that the highly 
restrictive scheduling which is 
contemplated would effectively end 
presently ongoing research and 
scientific experimentation. Some felt 
that the costs involved in obtaining an 
Investigational New Drug permit from 
the Food and Drug Administration to 
conduct research on a Schedule I-drug 
would be prohibitive to any individual 
researcher. Another stated that it would 
be unrealistic to believe that any 
pharmaceutical company would develop 
the drug. 

Several felt that DEA did not have 
sufficient information regarding the 
present and potential uses of this drug 
and urged that the proposed scheduling 








it 





action be delayed until DEA had the 
opportunity to consider additional 
studies and reports of experimentation 
and research. 

A few of the writers questioned the 
finding of high abuse potential as a 
basis for placement into Schedule I. 
While most of them acknowledged that 
there is some evidence of unsupervised 
use of MDMA, they felt the reported 
instances of abuse were not sufficient in 
number to warrant the conclusion that it 
is a substance with a high potential for 
abuse. Others stated that a potential for 
abuse had not led DEA to place certain 
other substances into Schedule I. A few 
felt that there may be some confusion of 
this substance with another which is 
know to be abused, MDA, and that the 
differences between the two should be 
closely examined. A number of the 
writers were not opposed to the 
placement of MDMA into one of the 
schedules under the CSA but felt that 
Schedule I was not appropriate for this 
substance. 

On November 13, 1984, the Deputy 
Administrator of DEA referred the 
matter to the Agency's Administrative 
Law Judge, Francis L. Young, to conduct 
a hearing for the purpose of receiving 
factual evidence and expert opinion 
regarding the proposed scheduling of 
MDMA. Judge Young was directed to 
report to the Administrator of DEA his 
findings and recommended conclusions 
on the appropriate scheduling action to 
be taken with respect to MDMA and on 
the quesiion of whether a drug which 
has potential for abuse but no currently 
accepted medical use in treatment can 
lawfully be placed in any schedule other 
than Schedule I. 

Accordingly, notice is hereby given 
that the hearing in connection with this 
proposed scheduling will commence on 
Friday, February 1, 1985 at 10:00 a.m. in 
Room 1213, Drug Enforcement 
Administration, 1405 I Street, NW., 
Washington, D.C., and will continue 
until all interested persons desiring to 
participate, who have given notice of 
such desire as prescribed below, have 
been heard. The hearing will be 
conducted pursuant to the provisions of 
5 U.S.C. 556 and 557 and 21 CFR 1308.41. 

Every interested person desiring to 
participate in the hearing, including DEA 
Agency counsel, on behalf of the Agency 
staff, shall file a written notice of 
intention to participate, in duplicate, 
with the Hearing Clerk, Office of the 
Administrative Law Judge, Drug 
Enforcement Administration, 1405 I 
Street, NW., Washington, D.C. 20537, 
within thirty days after the date of 
publication of this notice of hearing,in 
the Federal Register. Each notice of 
intention to participate must be in the 
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form prescribed in 21 CFR 1316.48. No 
person who has previously filed a 
request for hearing need now file a 
notice of intention to participate. 

The proceedings at the first hearing 
session, on February 1, 1985, will be 
limited to a preliminary discussion to 
identify parties and issues and 
positions, and to determine procedures 
and set dates and locations for further 
proceedings. 

Dated: December 21, 1984. 

Francis M. Mullen, Jr., 

Administrator, Drug Enforcement 
Administration. 

[FR Doc. 84-33607 Filed 12-28-84; 8:45 am] 
BILLING CODE 4410-99-M 





DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Part 1 
[EE-16-79] 


Tax Treatment of Cafeteria Plans 
(Transition Rules); Notice of Proposed 
Rulemaking 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Amendment of notice of 
proposed rulemaking. 


suMMARY: This document contains 
proposed amendments to a notice of 
proposed rulemaking which was 
published in the Federal Register on 
May 7, 1984 (49 FR 19321). That notice 
contained proposed regulations relating 
to the tax treatment of cafeteria plans. 
Changes to the applicable tax law 
necessitating the proposed amendments 
were made by section 531(b)(5) of the 
Tax Reform Act of 1984. The proposed 
amendments relate to general and 
special transition relief under the 
proposed regulations and provide the 
public with the guidance needed to 
comply with that Act. 

DATE: Written comments and requests 
for a public hearing must be delivered or 
mailed by January 30, 1985. The 
proposed regulations are generally to be 
effective for plan years begining after 
December 31, 1978, but are subject to the 
general and special transition rules. 
ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(EE-16-79), Washington, D.C. 20224. 
FOR FURTHER INFORMATION CONTACT: 
Harry Beker of the Employee Plans and 
Exempt Organizations Division, Office 
of the Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue, 
N.W., Washington, D.C. 20224 
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(Attention: CC:EE) (202-566-6212) (not a 
toll-free call). 
SUPPLEMENTARY INFORMATION: 


Background 


This document contains proposed 
amendments to the notice of proposed 
rulemaking under section 125 of the 
Internal Revenue Code of 1954. On May 
7, 1984, the Federal Register published 
proposed regulations relating to the tax 
treatment of cafeteria plans (49 FR 
19321). The regulations in this document 
are being proposed in order to replace 
portions of those earlier proposed 
regulations which have been rendered 
obsolete by section 531(b)(5) of the Tax 
Reform Act of 1984 (98 Stat. 494). The 
proposed regulations are issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917, 26 U.S.C. 7805). 

On February 10, 1984, the Internal 
Revenue Service issued a news release 
(IR-84-22) which stated that so-called 
“flexible spending arrangements” do not 
provide employees with nontaxable 
benefits under the Code because, under 
such arrangements, employees are 
assured of receiving the benefit of what 
they would have received had no 
covered expenses been incurred. 

On May 7, 1984, proposed regulations 
in question and answer form were 
published in the Federal Register. Q & 
A-21 provided that the proposed 
regulations were generally to be 
effective for cafeteria plan years 
beginning after December 31, 1978. 
However, as to particular rules in the 
proposed regulations, a cafeteria plan 
could be amended by September 4, 1984, 
to meet those particular rules and thus 
the requirements of the proposed 
regulations. In addition, as to benefits 
provided under a flexible spending 
arrangement which was part of a 
cafeteria plan, if such arrangement met 
specified conditions, the benefits 
(funded by employer contributions made 
before June 1, 1984) qualified forthe _ 
statutory exclusion notwithstanding that 
a cash-out of unused contributions was 
available at the end of the plan year. 


General Rules 


The Tax Reform Act of 1984 renders 
Q&A-21 obsolete and provides both 
general and special transition relief from 
certain of the rules in the proposed 
regulations for certain cafeteria plans 
and flexible spending arrangements. 
First, as to plans and arrangements 
which were in existence on or before 
February 10, 1984 (or for which 
substantial implementation costs had 
been incurred before such date) and 
which failed on or before such date and 
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continued to fail thereafter to satisfy the 
proposed regulations, general transition 
relief is provided until January 1, 1985, 
provided that the plans or arrangements 
are not modified after February 10, 1984, 
to allow additional benefits. 

Second, as to flexible spending 
arrangements which qualify for general 
transition relief through December 31, 
1984, under which an employee must fix 
the amount of contributions before the 
beginning of the period of coverage and 
under which unused contributions 
generally are not available to the 
employee before July 1, 1985, special 
transition relief is available until July 1. 
1985, provided there are no 
modifications after December 31, 1984, 
which allow for additional benefits. 


Section 7805(b) Relief For Amended and 
Suspended Plans and Benefits 


Section 531(b)(5){A) of the Tax Reform 
Act grants general transition relief only 
to cafeteria plans and benefits 
(including benefits that are provided 
through flexible spending arrangements) 
that failed on or before February 10, 
1984, and “continued to fail thereafter” 
to satisfy the rules in the proposed 
regulations. In addition, general 
transition relief is available only until 
the effective date, after February 10, 
1984, “of any modification to provide 
additional benefits.” 

A plan or benefit that has been 
modified {by amendment or otherwise) 
after February 10, 1984, so that the pian 
or benefit no longer continues to fail one 
or more of the rules of the proposed 
regulations (a “conforming 
modification”) does not “continue to fail 
thereafter” and therefore does not meet 
the requirement of the statute for 
continued general transition relief with 
respect to the rule or rules in question. 
For example, if contributions or 
reimbursements {or both) under a 
flexible spending arrangement have 
been suspended, the benefit provided 
through the flixible spending 
arrangement does not satisfy the statute 
for continued relief. Furthermore, a 
modification to restore a plan or benefit 
to its condition before a conforming 
modification (e.g., a reactivation of 
contributions or reimbursements or both 
under a suspended flexible spending 
arrangement) would be a “modification 
to provide additional benefits.” 
Therefore, as to a plan or benefit which, 
after February 10, 1984, was modified so 
that it no longer failed to satisfy one or 
more of the rules in the proposed 
regulations, general transition relief is 
available only until the effective date of 
the modification but not thereafter with 
respect to the rule or rules in question. 


These statutory requirements are 
reflected in Q&A-25. 

The Internal Revenue Service has 
determined, however, that participants 
in plans or benefits that were modified, 
after February 10, 1984, so that they no 
longer fail to satisfy one or more of the 
rules in the proposed regulations should 
not be disadvantaged because of such 
conforming modifications. In order to 
limit any adverse effect upon those 
participants, the Internal Revenue 
Service has determined to grant such 
plans and benefits relief under section 
7805{b) of the Internal Revenue Code 
(See Q&A-26). Accordingly, the rules 
delineated in Q&A-27 generally do not 
become effective with respect to such 
plans or benefits until January 1, 1985. 

Pursuant to the grant of section 
7805{b) relief, a plan or benefit that has 
been modified, after February 10, 1984, 
so that it no longer fails to satisfy one or 
more of the rules in the proposed 
regulations may be further modified and 
continue in operation until December 31, 
1984, but only under the same terms that 
applied immediately before the 
conforming modification. However, 
because such modified plans or benefits 
do not qualify for general transition 
relief thrgugh December 31, 1984, special 
transition relief is not available to such 
plans or benefits. 

In addition, pursuant to the grant of 
section 7805(b) relief, certain relief is 
available, as set forth in Q&A-29, for 
cafeteria plans or benefits that were 
eligible for transition relief under the 
regulations proposed on May 7, 1984, but 
are not eligible for general transition 
relief under Q&A-25. 


Nonapplicability of Executive Order 
12291 


The Treasury Department has 
determined that this Regulation is not 
subject to review under Executive Order 
12291 or the Treasury and Office of 
Management and Budget 
implementation of the Order dated April 
29, 1983. 

Regulatory Flexibility Act 

Although this document is a notice of 
proposed rulemaking which solicits 
public comment, the Internal Revenue 
Service has concluded that the 
regulations proposed herein are 
interpretative and that the notice and 
public procedure requirements of 5 
U.S.C. 533 do not apply. Accordingly, 
these proposed regulations do not 
constitute regulations subject to the 
Regulatory Flexibility Act (5 U.S.C. 
chapter ©). nse s0 ee dag Septet 
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Comments and Request for a Public 
Hearing 


Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably eight copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon request to the 
Commissioner by any person who has 
submitted written comments. If a public 
hearing is held, notice of the time and 
place will be published in the Federal 
Register. 

Drafting Information 


The principal author of these 
proposed regulations is Harry Beker of 
the Employee Plans and Exempt 
Organizations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations, both on 
matters of substance and style. 


List of Subjects in 26 CFR 1.61-1-1.281-4 
Income taxes, Taxable income. 


Proposed Amendments to the 
Regulations 

The proposed amendments to 26 CFR 
Part 1 are as follows: 

Paragraph 1. O&A-21 of proposed 
§ 1.125-1 as published in the Federal 
Register on May 7, 1984 (43 FR 19328- 
19329) is removed. 

Par. 2. New Qs & As of proposed 
§ 1125-1 are added to read as follows: 


§ 1.125-1 Questions and Answers Relating 
to Cafeteria Plans 


* * * * * 


Q-21: What are the general effective 
dates of the rules in Q&A-1 through 
Q&A-20? A-21: The rules in Q&A-1 
through Q&A-20 relating to section 125 
generally apply to plan years of 
cafeteria plans beginning after 
December 31, 1978. 

The rules in Q&A-17 governing the 
taxability of coverage and benefits 
received under an accident or health 
plan relate specifically to sections 105 
and 106 and thus generally are effective 
with respect to all taxable years 
beginning after December 31, 1953. The 
rules in Q&A-18 governing the taxability 
of coverage and benefits received under 
a dependent care assistance program 
relate specifically to section 129 and 
thus generally are effective with respect 
to all taxable years beginning after 
December 31, 1981. The rules in Q&A-18 
governing the taxability of coverage and 


~ benefits received under a qualified 














group legal services plan relate 
specifically to section 120 and thus 
generally are effective with respect to 

all taxable years beginning after 
December 31, 1976. 

See Q&A-22 through Q&A-28 for the 
general and special tran3ition rules, 
which provide delayed effective dates 
with respect to certain of these rules. 
See also Q&A-29 for certain relief that is 
available for cafeteria plans or benefits 
that were eligible for transition relief 
under the regulations proposed on May 
7, 1984, but are not eligible for general 
transition relief under Q&A-25. 

Q-22: Which cafeteria plans and 
benefits provided under cafeteria plans 
are eligible for the general and special 
transition relief? 

A-22: There are two transition rules 
providing delayed effective dates with 
respect to certain of the rules in Q&A-1 
through Q&A-20. First, general 
transition relief, as described in Q&A-25 
and Q&A-27, is provided to cafeteria 
plans that were in existence on or 
before February 10, 1984, and to benefits 
{including benefits that are provided 
through flexible spending arrangements) 
in existence on or before such day. 
Second, special transition relief, as 
described in Q&A-28, is provided to 
certain benefits (including benefits that 
are provided through flexible spending 
arrangements) that (i) were in existence 
on or before February 10, 1984, and {ii) 
qualify for general transition relief 
through December 31, 1984. See Q&A-23 
and Q&A-24 for the rules for 
determining whether a cafeteria plan for 
a benefit was in existence on or before 
February 10, 1984. 

Flexible spending arrangements are 
used to pay benefits, such as medical, 
legal, or dependent care assistance, that 
are intended to qualify as nontaxable 
under the applicable rules of the Code. 
Generally, under the flexible spending 
arrangement form of a benefit, a 
participant is assured of receiving, in 
salary, cash or some other form, 
amounts that are available for expense 
reimbursement during the period of 
coverage without regard to whether the 
participant incurs covered expenses 
during the period. 

Plans or arrangements that are not 
cafeteria plans because of a failure to 
satisfy one or more of the rules specified 
in Q&A-27 will be treated as cafeteria 
plans solely for purposes of the 
transition relief set forth in Q&A-21 
through Q&A-29. For example, a plan 
providing only a medical benefit through 
a flexible spending arrangement will be 
treated as a cafeteria plan for purposes 
of the transition relief only. Also, a plan 
under which a participant may elect 
among two or more benefits, each of 
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which would be nontaxable but for the 
failure of one of the benefits to satisfy 
certain of the requirements in Q&A-17 
or Q&A-18, will be treated as a cafeteria 
plan to determine eligibility for 
transition relief under Q&A-21 through 
Q&A-29. 

Q-23: What rules apply to determine 
whether a cafeteria plan or a benefit 
was in existence on or before February 
10, 1984? 

A-23: A cafeteria plan will be treated 
as in existence on or before Febraury 10, 
1984, if on or before such day (i) the plan 
was reduced to writing and 
communicated to employees in written 
form and (ii) amounts were contributed 
with respect to benefits provided under 
the plan. 

A cafeteria plan will be treated as 
having been reduced to writing if the 
available benefits and the operation of 
such plan have been fully described in 
written form (e.g., by summary plan 
description or plan brochure), even 
though a formal plan document may not 
have been written. Amounts will be 
treated as having been contributed with 
respect to benefits provided under the 
plan if the employer made contributions 
(including contributions pursuant to 
salary reduction agreements) to 
purchase or provide benefits elected 
under the plan. 

A cafeteria plan that was not actually 
in existence on or before February 10, 
1984, nevertheless will be treated as in 
existence on or before such day if the 
employer incurred “substantial 
implementation costs” with respect to 
that particular plan. See Q&A-24 for the 
discussion of the rules applicable to the 
“substantial implementation cost” 
determination. 

A benefit will be treated as in 
existence on or before February 10, 1984, 
only if on or before such day {i) the 
benefit was part of a cafeteria plan'that 
was in existence on or before February 
10, 1984, (ii) the benefit was fully 
described in written form and 
communicated to employees in such 
form (e.g., as part of the summary plan 
description or plan brochure), and {iii) 
amounts were contributed with respect 
to the benefit under the plan. A benefit 
that was not actually in existence on or 
before February 10, 1984, is not eligible 
for general transition relief. 

Q-24: What rules apply in determining 
whether an employer has incurred 
“substantial implementation costs” with 
respect to a particular plan? 

A-24: A cafeteria plan that was not 
actually in existence on or before — 
February 10, 1984, will be treated as in 
existence on or before such day only if 
the employer incurred “substantial 
implementation costs” with respect to 
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that particular plan. An employer will 
be treated as having incurred 
“substantial implementation costs” with 
respect to a particular plan only if, 
before February 10, 1984, it incurred 
either more than $15,000 of 
imptementation costs for that plan or 
more than one-half of the total costs of 
implementing that plan. 

In determining when an 
implementation cost has been incurred, ~ 
the time of the performance of the 
services or production of the product 
giving rise to the cost, rather than the 
formal billing or payment of the cost, 
shall control. Thus, if before February 
10, 1984, an employer has paid for 
services or a product that have not been 
performed or produced before such day, 
such cost will not be treated as having 
been incurred before such day. 

Only the costs of designing and 
installing computer programs and 
manual accounting systems for the 
operation of the plan and the costs of 
printing brochures, descriptions, and 
election forms for the plan are eligible 
for treatment as substantial 
implementation costs. Other cost items 
(e.g., amounts expended for fees or 
salaries for feasibility and legal opinions 
and for designing the plan) are not 
implementation costs for these purposes. 

In order for costs to be treated as 
implementation costs with respect to a 
particular cafeteria plan, the costs must 
be specifically allocable to such plan. 
As a result, before February 10, 1984, an 
employer must have intended to 
establish the particular plan, and the 
costs in question must be directly 
related to that plan. An employer's 
intent to establish a cafeteria plan will 
be evidenced only if the design 
specifications for the plan have been 
developed and agreed upon by February 
10, 1984. In addition, costs will not be 


. specifically allocable to a plan if the 


costs would have been incurred by the 
employer without regard to whether the 
plan in question was established. For 
example, the cost of designing and 
installing a computer program will be 
treated as an implementation cost with 
respect to a particular plan only if such 
program was specifically designed and 
installed for that plan as evidenced by 
plan design specifications developed by 
February 10, 1984. However, an 
employer that incurred implementation 
costs with respect to a particular 
cafeteria plan may not treat such costs 
as implementation costs with respect to 
another plan that had not actually been 
designed when such costs were 

in , 

However, if an employer incurred 
costs with respect to two cafeteria 
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plans, both of which had been 
specifically designed and agreed-upon 
(but not installed) as of the time such ~ 
costs were incurred, and these costs are 
not specifically allocable between the 
plans, the costs are to be allocated on 
the basis of the number of participants 
in the two.plans. For example, by 
February 10, 1984, an employer incurred 
$10,000 for the design of computer 
programs for the administration of two 
cafeteria plans—Plan A and Plan B— 
each of which had been specifically 
designed as of such day. Because Plan A 
will cover 25 percent of the employer's 
workforce and Plan B will cover 75 
percent of the workforce, $2,500 of the 
$10,000 is allocable to Plan A and $7,500 
is allocable to Plan B. 

Q-25: What relief is provided under 
the general transition rule? 

A-—25: In the case of a cafeteria plan or 
a benefit in a cafeteria plan that 
qualifies for general transition relief, the 
general effective dates in Q&A-21 do 
not apply with respect to the rules 
specified in Q&A-27. In lieu of the 
otherwise applicable general effective 
date, the effective date with respect to 
the application of a particular rule to a 
cafeteria plan or a benefit in a cafeteria 
plan under the general transition rule is 
the earliest of the following dates: (i) 
January 1, 1985, (ii) the effective date, 
after February 10, 1984, of a 
modification to the particular plan or 
benefit in question to provide an 
additional benefit, (iii) the effective date 
of the termination elimination of the 
particular plan or benefit in question, 
and (iv) the effective date, after 
February 10, 1984, of a modification to 
the particular plan or benefit in question 
that causes such plan or benefit no 
longer to fail to satisfy the particular 
rule in question (“conforming 
modification”). 


Modifications To Provide Additional 
Benefits 

The addition of a new benefit to a 
cafeteria plan will not be treated as a 
modification to provide an additional 
benefit if, as of February 10, 1984, it was 
the employer’s intenticn, as evidenced 
in writing and communicated to 
employees, that the benefit become 
effective under the plan as of the 
particular date of addition. For example, 
if by February 10, 1984, an employer had 
announced to employees, in writing, that 
a new medical benefit would become 
available to participants on November 1, 
1984, the addition of the medical benefit 
on such day will not be treated as a 
modification to provide additional 
benefits. However, if the new medical 
benefit was not actually in existence on 
February 10, 1984, general transition 


relief would not be available with 
respect to the new benefit. 

If, after February 10, 1984, an 
employer modifies a flexible spending 
arrangement under a cafeteria plan to 
provide employees with additional 
rights, such modification would be a 
modification to such benefit to provide 
an additional benefit. Examples of 
additional rights are the right to make 
additional contributions, make more 
frequent changes in the amount of their 
contributions, receive reimbursements 
for expenses for which reimbursements 
previously had not been available, 
receive taxable cash under the 
arrangement more frequently than had 
been permitted, and receive new or 
different treatment of amounts that were 
available but unused for expense 
reimbursements (e.g., a cash-out in lieu 
of or in addition to a carryover). 
Similarly, if either contributions or 
reimbursements (or both) with respect to 
a benefit provided through a flexible 
spending arrangement were suspended, 
reactivating contributions or 
reimbursements (even under the same 
terms that applied immediately before 
the suspension) will be treated as a 
modification to provide additional 
benefits. 

A modification that permits a plan or 
benefit to conform to the general and 
special transition rules will not be 
treated as a modification to provide 
additional benefits. For example, an 
extension, from December 15, 1984, until 
January 15, 1985, of the cut off date by 
which expense reimbursement claims 
must be submitted under a flexible 
spending arrangement for expenses 
incurred during the period ending on 
December 31, 1984, will not be a 
modification to provide an additional 
benefit. Similarly, an alteration to a 
flexible spending arrangement so that a 
period of coverage scheduled to end on 
February 28, 1985, will end on December 
31, 1984, and a new period will run from 
January 1, 1985, through June 30, 1985, 
will not be a modification to provide an 
additional benefit. 

A modification, after February 10, 
1984, to a plan or benefit that causes the 
plan or benefit to fail one or more of the 
rules in the regulations generally will be 
treated as the provision of an additional 
benefit. For example, if a medical 
benefit, which satisfies the applicable 
rules in sections 105 and 106 and in 
these regulations, is converted, on May 
15, 1984, into a flexible spending 
arrangement, such conversion will be a 
modification to provide an additional 
benefit. 

A modification, after February 10, 
1984, to permit participation by 
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employees who would not otherwise 
have become eligible to participate in 
the plan will be treated as a 
modification to provide an additional 
benefit. However, the addition of 
individuals who first become eligible to 
participate in a cafeteria plan under the 
eligibility and participation rules in 
effect on February 10, 1984, will not be 
treated as a modification to provide an 
additional benefit. 


Terminations 


A benefit will be treated as 
terminated if the plan is amended to 
eliminate the benefit and the 
amendment has taken effect. The rules 
delineated in Q&A-27 will become 
effective with respect to the benefit that 
has been terminated on the effective 
date of the termination. However, a 
benefit provided through a flexible 
spending arrangement will be treated as 
suspended, rather than terminated, if (i) 
the employer communicated to 
employees that either contributions or 
reimbursements (or both) with respect to 
the arrangement were being suspended, 
but might be permitted in the future, and 
(ii) amounts under the arrangement 
were not made available to employees 
during the period of suspension for 
reasons other than the reimbursement of 
covered expenses, unless such amounts 
were otherwise available under the 
terms of the arrangement in effect 
immediately before the suspension. 


Conforming Modifications 


A modification (by amendment or 
otherwise) that becomes effective after 
February 10, 1984, and causes a 
cafeteria plan or a benefit (including a 
benefit provided through a flexible 
spending arrangement) no longer te fail 
to satisfy one or more of the rules in the 
Q&A-1 through Q&A-20 will be treated 
as a “conforming modification” that cuts 
off general transition relief for the 
particular rule or rules in question; such 
rule or rules will become effective with 
respect to the particular plan or benefit 
on the effective date of the conforming 
modification. However, notwithstanding 
that a conforming modification has been 
made with respect to one or more of the 
rules in Q&A-1 through Q&A~20, general 
transition relief remains available to 
that particular plan or benefit with 
respect to the rule or rules which have 
not been so modified. Conforming 
modifications include both amendments 
that bring a plan or benefit into 
conformity with one or more of the rule 
in Q&A-1 through Q&A-20, and 


‘suspensions of contributions or 


reimbursements (or both) with respect to 
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benefits provided through flexible 
spending arrangements. 

But see Q&A-26 for certain additional 
relief that is provided to plans or 
benefits with respect to which 
conforming modifications have been 
made. 

Q-26: What additional relief is 
available to cafeteria plans or benefits 
with respect to which conforming 
modifications have been made? 

A-26: In the case of a plan or benefit 
that has been modified, after February 
10, 1984, so that it no longer fails to 
satisfy one or more of the rules in the 
proposed regulations, general transition 
relief with respect to the rule or rules in 
question is available only until the 
effective date of such conforming 
modification but not thereafter (although 
generai transition relief remains 
available with respect to the rule or 
rules not so modified). However, 
pursuant to the authority contained in 
section 7805(b) of the Internal Revenue 
Code, the particular rule or rules in 
question, if delineated in Q&A-27, shall 
not become effective with respect to 
such plan or benefit until January 1, 
1985. 

Such a plan or benefit may therefore 
be further modified and continue in 
operation through December 31, 1984, 
but only under the same terms that 
applied immediately before the 
conforming modification. For example, 
assume that, effective April 1, 1984, a 
flexible spending arrangement was 
modified by plan amendment to provide 
that amounts available for medical 
reimbursement would no longer be 
available to the employee without 
regard to whether the employee incurred 
medical care during the period of 
coverage. Assuming that such 
amendment is a conforming 
modification, the flexible spending 
arrangement may be further modified to 
continue in operation through December 
31, 1984, under the same terms that 
applied immediately before the 
conforming modification. 

Because such a modified plan or 
benefit does not qualify for general 
transition relief and is permitted to 
operate through December 31, 1984, only 
through a grant of section 7805(b) relief, 
special transition relief as set forth in 
Q&A-~28 is not available to such plan or 
benefit. , 
Q-27: Which of the rules in Q&A-1 
through Q&A=20 are subject to the 
general transition rule? 

A-27: Relief under the general transition 
rule is provided with respect to both the 
cafeteria plan rules and with respect to 
the rules governing the taxability of 
benefits. 


Cafeteria Plan Rules 


The following cafeteria plan rules are 
subject to general transition relief: (i) the 
rules requiring that specific information 
be included in the written cafeteria plan 
document (Q&A-3); (ii) the rules 
governing the active participation of a 
participant's spouse in a cafeteria plan 
(Q&A-4); (iii) the rules governing the 
information that must be included in 
written plan document with respect to 
salary reduction (Q&A-6) (but the 
availability of salary reduction must 
have nevertheless been fully described 
in written form and communicated to 
employees in such form); fiv) the rules 
precluding a plan from operating in a 
manner that enables participants to 
defer the receipt of compensation, such 
as by permitting the carryover of unused 
benefits from one plan year to another 
plan year (Q&A-7); (v) the rules limiting 
the revocability of benefit elections 
(Q&A-8); and {vi) as described in the 
following paragraph, the rules governing 
the scope of the section 125 exception to 
the generally applicable constructive 
receipt rules (Q&A-9, Q&A-14, and 
Q&A-15). 

Generally, the general transition rule 
does not alter the scope of the section 
125 exception to the general constructive 
receipt rules, Thus, an employee will be 
taxable on taxable benefits, salary or 
other compensation that he has actually 
received or that has become currently 
available (as described in Q&A-14 and 
without regard to these general 
transition rules), even though the 
employee currently or subsequently 
elects not to receive and actually does 
not receive such taxable benefits. For 
example, an employee in a flexible 
spending arrangement under which 
otherwise taxable compensation 
actually received is recharacterized as a 
nontaxable expense reimbursement will 
be taxable on such recharacterized 
amount. However, for purposes of 
general transition relief, the section 125 
exception will provide that (i) an 
employee will not be treated as having 
constructively received a taxable 
benefit (including cash) under a 
cafeteria plan merely because the 
employee may revoke an election of a 
particular benefit with respect to a 
future period and instead receive the 
taxable benefit for such period, and {ii) 
an employee will not be treated as 
having constructively received amounts 
that have been set aside subject to a 
fixed distribution or withdrawal right 
under an arrangement. 

The cafeteria plan rules not 


delineated in the preceding paragraphs 


are effective with respect to a plan or 
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benefit as determined under the general 
effective date rules in Q&A-21. 

Not withstanding the application of - 
the effective dates under the general 
transition rule, a plan may permit an 
employee to carry over unused amounts 
from a period of coverage or a plan year 
ending December 31, 1984, to a period of 
coverage or plan year beginning on 
January 1, 1985, without failing the rule 
precluding a cafeteria plan from 
operating in a manner to permit 
participants to defer the receipt of 
compensation. 


Rules Governing the Taxability of 
Benefits 


The following rules governing the 
taxability of a benefit are subject to the 
general transition relief: (i) in order to 
qualify for the section 105(b) exclusion 
from gross income, medical expense 
reimbursements must be provided under 
a medical benefit that exhibits the risk- 


’ shifting and risk-distribution 


characteristics of insurance (Q&A-17); 
(ii) in order to qualify for the section 
105(b), 120, or 129 exclusion from gross 
income, the medical, dependent care, or 
legal expense reimbursements must be 
provided under a benefit with respect to 
which the participant is not entitled to 
receive, in the form of cash or some 
other benefit, the amounts available for 
reimbursement irrespective of whether 
the participant incurs covered expenses 
during the period of covarage (Q&A-17 
and Q&A-—18); (iii) in order to qualify for 
the section 105{b), 120, or 129 exclusion 
from gross income, the medical, 
dependent care, or legal expense 
reimbursement must be for medical care, 
dependent care, or legal care incurred 
during the period for which the 
participant is actually covered by the 
benefit (Q&A-17 and Q&A-18); (iv) 
medical care, dependent care, and legal 


‘care are treated as having been incurred 


when the participant is provided with 
the care that gives rise to the covered 
expenses, rather than when the 
participant is formally billed, charged 
for, or pays for the care (Q&A-17 and 
Q&A-18); and (v) in order for medical, 
dependent care, or legal expense 
reimbursements to qualify for the 
section 105{b), 120, or 129 exclusion from 
gross income, the cafeteria plan does 
not operate in a manner that enables 
participants to purchase coverage under 
the benefit only for periods during which 
the participants expect to incur covered 
expenses (Q&A-17 and Q&A~18). 
Notwithstanding the application of the 
effective dates under the general 
transition rule, a plan may permit an 
employee to carry over or receive, after 
December 31, 1984, a cash-out of 
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amounts available but unused under a 
flexible spending arrangement as of 
December 31, 1984. Similarly, expense 
reimbursements under a flexible 
spending arrangement may be made 
aiter December 31, 1984, if such 
reimbursements relate to expenses 
incurred and contributions made on or 
before December 31, 1984. Finally, a 
plan will not be treated as operating to 
permit participants to elect coverage 
only for periods in which the 
participants expect to incur covered 
expenses merely because the period of 
coverage with respect to a flexible 
spending arrangement is terminated on 
December 31, 1984. 

Q-28: What relief is provided under 
the special transition rule? 

A-28: Except as provided below, for 
purposes of the application of the rules 
set forth in the following paragraph to a 
benefit in a cafeteria plan (including a 
benefit that is provided through a 
flexible spending arrangement) that 
qualifies for the general transition rule 
through December 31, 1984, the 
otherwise applicable effective dates 
under the general transition rule, set 
forth in Q&A-25, will be applied by 
substituting July 1, 1985, in lieu of 
January 1, 1985. 

The special transition rule applies 
with respect to the following rules: (i) in 
order to qualify for the section 105(b) 
exclusion from gross income, medical 
expense reimbursements must be 
provided under a medical benefit that 
exhibits the risk-shifting and risk- 
distribution characteristics of insurance 
(Q&A-17), and (ii) in order to qualify for 
the section 105(b), 120, or 129 exclusion 
from gross income, the medical, 
dependent care, or legal expense 
reimbursements must be provided under 
a benefit with respect to which a 
participant is not entitled to receive, in 
the form of cash or some other benefit, 
amounts available for reimbursement 
without regard to whether the 
participant incurs covered expenses 
during the period of coverage (Q&A-17 
and Q&A-18). For purposes of the 
special transition rule, a period of 
coverage from January 1, 1985, through 
June 30, 1985, will satisty the rules, in 
Q&A-17 and Q&A-18, precluding a 
cafeteria plan from operating to permit 
participants to purchase coverage only 
for periods during which the participants 
expect to incur covered expenses. - 

Notwithstanding the foregoing 
paragraphs, the otherwise applicable 
effective date set forth in Q&A-25 will 
not be modified by substituting July 1, 
1985, in lieu of January 1, 1985, unless 
the particular benefit in question 
satisfies the following conditions: (i) the 
amount or specific rate of employer 


contributions (including salary reduction 
contributions) to be made with respect 
to the benefit is fixed prior to January 1, 
1985 (or, if later, prior to the date on 
which the individual first becomes 
eligible to participate under the benefit); 
(ii) the employer contributions are 
deposited in or credited to an account 
(including an entry on the employer's 
books) established on behalf of the 
participant by the employer before being 
made available for expense 
reimbursement; (iii) neither the 
participant nor the employer have the 
right to increase or decrease 
contributions to the account during the 
period between January 1, 1985 (or, if 
later, the date on which the individual 
first becomes eligible to participate 
under the benefit), and July 1, 1985 (but 
contributions may be terminated during 
this period on account of the 
participant's separation from the service 
of the employer, and contributions may 
be terminated or increased or decreased 
on account of and consistent with 
certain changes in family status, as set 
forth in Q&A-8, or with a change in 
employment status from full-time to 
part-time or from part-time to full-time); 
and (iv) distributions are not available 
with respect to contributions made after 
December 31, 1984, for reasons other 
than the reimbursement of covered 
expenses before the earlier of July 1, 
1985, or the participant’s separation 
from the service of the employer. 
Amounts available but unused, as of 
June 30, 1985, for reimbursement under a 
benefit in a cafeteria plan qualifying for 
special transition relief may be (i) used 
to reimburse covered expenses incurred 
before July 1, 1985, (ii) distributed in 
cash to participants, (iii) used to provide 
the participants with any other taxable 
or nontaxable benefits (e.g., contribution 
to a qualified profit-sharing plan), or (iv) 
made available for the reimbursement of 
covered expenses incurred after June 30, 
1985. If amounts unused as of June 30, 
1985, remain available for the 
reimbursement of expenses incurred 
before July 1, 1985, and are not made 
available for the reimbursement of 
covered expenses incurred after June 30, 
1985, the post-June reimbursements of 
pre-July expenses will not fail to qualify 
for the section 105(b), 120, or 129 
exclusion from gross income merely 
because any amounts unused for such 
pre-July expenses are provided in the 
form of cash or some other benefit, to 
participants before December 31, 1985. 
If, however, amounts unused as of June 
30, 1985, for the reimbursement of 
covered expenses incurred before July 1, 
1985, are made available for the 
reimbursement of expenses incurred 
after June 30, 1985, the rules in Q&A-17 
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and Q&A-18 must be satisfied with 
respect to such amounts. 

Q-29: What relief is available for 
cafeteria plans or benefits that were 
eligible for transition relief under the 
regulations proposed on May 7, 1984, but 
are not eligible for general transition 
relief as set forth in Q&A-25? 

A-29: Q&A-25 provides general 
transition relief only to those plans or 
benefits in existence on or before 
February 10, 1984. The proposed 
regulations originally provided 
transition relief for those plans or 
benefits in existence on or before May 7, 
1984. Thus, plans or benefits which were 
not in existence on or before February 
10, 1984, but were in existence on or 
before May 7, 1984, would have been 
eligible for transition relief under the 
regulations as orginally proposed but 
are not eligible for general transition 
relief under Q&A-25. With respect to 
such plans and benefits, the following 
relief is provided: 


Cafeteria Plan Rules 


A cafeteria plan that failed to satisfy 
one or more of the following rules for 
plan years beginning on or before May 
7, 1984 will not be deemed thereby to 
have failed to satisfy section 125 for 
such plans years if, by September 4, 
1984, the plan was amended to operate 
in accordance with these rules: (i) the 
rules requiring certain information to be 
included in the cafeteria plan document 
(Q&A-3), (ii) the rules governing the 
active participation of a participant's 
spouse in a cafeteria plan (Q&A-4), (iii) 
only in the case of a plan under which 
participants were permitted neither to 
carry over unused benefits for more than 
one plan year nor to convert, into any 
other benefits, any unused benefits that 
had been carried over to a subsequent 
plan year, the rules prohibiting the 
carryover of any unused contribution or 
benefit from one plan year to a 
subsequent plan year (Q&A-~7), and (iv) 
the rules limiting the revocability of 
benefit elections (Q&A-8). A cafeteria 
plan may treat the portion of its current 
plan year remaining after September 4, 
1984 as a new period of coverage for 
purposes of satisfying the rules 
governing benefits elections (Q&A-8). 
Also, a benefit offering participants the 
opportunity to make elective 
contributions under a qualified cash or 
deferred arrangement may be included 
in a cafeteria plan only in plan years 
beginning after December 31, 1980. 


Rules Governing the Taxability of 
Benefits 


If the coverage under an accident or 
health plan, dependen’ care assistance 





it 








program, or qualified group legal 
services plan was offered as a benefit 
under a cafeteria plan and such benefit 
failed to satisfy, on or before May 7, 
1984, the rule prohibiting a plan from 
operating to enable a participant to elect 
coverage under an accident or health 
plan, a dependent care assistance 
program, or a qualified group legal 
services plan only for periods during 
which the participant expects to receive 
medical care, dependent care, or legal 
services (Q&A-17 and Q&A-~18), such 
benefit will not be deemed solely on 
account of such failure to have failed to 
satisfy the statutory rules providing for 
the income exclusion of such coverage 
or of any benefits provided thereunder, 
if, by September 4, 1984, the cafeteria 
plan was amended to operate in 
accordance with such election of 
coverage rule. A cafeteria plan may 
treat the portion of its currrent plan year 
remaining after September 4, 1984 as a 
new period of coverage and as an initial 
plan year for purposes of satisfying the 
rule prohibiting a plan from operating to 
enable participants to elect coverage 
under an accident or health plan, 
dependent care assistance program, or 
qualified group legal services plan only 
for periods during which they expect to 
receive medical care, dependent care, or 
legal services (Q&A-17 and Q&A-18). 

In addition, if the conditions set forth 
below are satisfied, employer 


- contributions (including elective and 


nonelective contributions) made before 
June 1, 1984, under an arrangement 
described in the next sentence which is 
part of a cafeteria plan, will not be 
treated as having been made to an 
accident or health plan, dependent care 
assistance program, or qualified group 
legal services plan that fails to satisfy 
the rules contained in the second and 
third paragraphs of Q&A-17 and the first 
paragraph of Q&A-18, merely because, 
for the period beginning with the plan 
year and ending no later than December 
31, 1984, a participant was entitled to 
receive, in the form of cash or any other 
taxable or nontaxable benefit, amounts 
available for reimbursement under the 
arrangement without regard to whether 
covered expenses are incurred. An 
arrangement is described in this 
sentence only if. under the arrangement. 
(i) An account was actually 
established on behalf of the participant 
by the employer, by an entry on the 
employer's books or in similar fashion, 
prior to the beginning of the plan year 
(or prior to the date on which an 
individual first becomes eligible to 
participate under the arrangement in the 
case of an individual who first becomes 
eligible to participate, on account of 
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years of employment, during the plan 
year); 

(ii) The amount (or specific rate) of 
contributions to the account under the 
arrangement was fixed prior to the 
beginning of the plan year; 

(iii) Neither the participant nor the 
employer possessed the right to increase 
or decrease contributions to the account 
during the plan year (but a plan may 
provide that contributions could be 
terminated during the year on account of 
the participant's (a) separation from 
service or (b) cessation of participation 
under the arrangement for the remainder 
of the plan year); 

(iv) Contributions were actually 
deposited in or credited to the account 
before being made available for 
reimbursement; and 

(v) Distributions were not available 
for reasons other than reimbursement of 
covered expenses until the end of the 
plan year or until December 31, 1984, 
whichever is earlier (but a plan may 
provide that a single distribution of the 
unreimbursed balance may be made on 
account of the participant's (a) 
separation from service or (b) cessation 
of participation under the arrangement 
for the remainder of the plan year). 

A cafeteria plan may operate on a 
plan year other than the calendar year 
for purposes of this transitional rule, so 
long as the terms of the plan permit 
contributions to a plan to be fixed only 
once during, and a distribution of the 
unreimbursed amount to be received 
only once for the period beginning with 
the plan year and ending no later than 
December 31, 1984, provided that 
contributions may be fixed for a short 
plan year of the plan’s first period of 
operation. This transitional rule does not 
affect or alter the requirement of Q&A- 
17 and —18 that expenses that are 
reimbursed under an arrangement must 
have been incurred during the period for 
which the participant actually is 
covered by the arrangement. 

(Sec.531 (b)(5) of the Tax Reform Act of 1984 
(98 Stat. 494)) 

Roscoe L. Egger, Jr., 
Commissioner of Internal Revenue. 

[FR Doc. 84-33808 Filed 12-26-84; 11:38 am] 
BILLING CODE 4830-01-m 


26 CFR Part 1 
(LR-151-84] 


Withholding Upon Dispositions of U.S. 
Real Property interests by Foreign 
Persons 

AGENCY: Internal Revenue Service, 
Treasury. 








50739 









ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 


regulations. 


SUMMARY: This document provides 
proposed Income Tax regulations 
relating to the withholding that is 
required upon the disposition of a U.S. 
real property interest by a foreign 
person. In the Rules and Regulations 
portion of this Federal Register, the 
Internal Revenue Service is issuing 
temporary regulations relating to these 
matters. The text of those temporary 
regulations also serves as the comment 
document for this proposed rulemaking. 


DATE: Written comments and requests 
for a public hearing must be delivered or 
mailed before March 1, 1985. These rules 
would apply to dispositions of U.S. real 
property interests after December 31, 
1984, and are proposed to be effective 
after December 31, 1984. 


appress: Send comments and requests 
for a public hearing to Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-151-84), Washington, D.C. 20224. 
FOR FURTHER INFORMATION CONTACT: 
Robert E. Culbertson, Jr., of the 
Legislation and Regulations Division, 
Office of Chief Counsel, Internal 
Revenue Service, 1111 Constitution 
Avenue, NW., Washington, D.C. 20224, 
Attention: CC:LR:T (LR-151-84); 202- 
566-3289. 
SUPPLEMENTARY INFORMATION: The 
temporary regulations published in the 
Rules and Regulations portion of this 
issue of the Federal Register add new 
§§ 1.1445-1T through 1.445-7T to 26 CFR 
Part 1. The final regulations that are 
proposed to be based on the termporary 
tions would amend 26 CFR Part 1 
by adding $§ 1.1445-1 through 1.1445-7 
to the regulations under section 1445 of 
the Internal Revenue Code of 1954. For 
the text of the temporary regulations, 
see FR Doc. 84-33786 [T.D. 8000] 
published in the Rules and Regulations 
portion of this issue of the Federal 
Register. 


Regulatory Flexibility Act and Executive 
Order 12291 


The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291 and 
that a Regulatory Impact Analysis is 
therefore not required. Although this 
document is a notice of a proposed 
rulemaking which solicits public 
comment, the Internal Revenue Service 
has concluded that the regulations 
proposed herein are interpretative and 
that the notice and public procedure 
requirements of 5 U.S.C. 553 do not 
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apply. Accordingly, these proposed 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. chapter 6). 


Paperwork Reduction Act 


The collection of information 
requirements contained in this notice of 
proposed rulemaking have been 
submitted to the Office of Management 
and Budget (OMB) for review under 
section 3504 (h) of the Paperwork 
Reduction Act. Comments on these 
collection of information requirements 
may be sent to the Office of Information 
and Regulatory Affairs of OMB, 
Attention: Desk Officer for Internal 
Revenue Service, New Executive Office 
Building, Washington, D.C. 20503. The 
Internal Revenue Service requests that 
persons submitting comments on these 
requirements to OMB also send copies 
of those comments to the Service. 


Comments and Requests for a Public 
Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably seven copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 


Drafting Information 

The principal author of this regulation 
is Robert E. Culbertson, Jr., of the 
Legislation and Regulations Division, 
Office of Chief Counsel, Internal 
Revenue Service. Personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations. 


List of Subjects in 26 CFR 1.861-1 and 
1.997-1 

Income taxes, Aliens, Exports, DISC, 
Foreign investments in U.S., Foreign tax 
credit, FSC, source of income, United 
States investments abroad. 


Proposal of Regulations 

1. The temporary regulations, FR Doc. 
8433786 [T.D. 8000] published in the 
Rules and Regulations portion of this 
issue of the Federal Register, are hereby 
also proposed as final regulations under 


section 1445 of the Internal Code of 1954. 


2. On September 21. 1985 (47 FR 
41581), IRS published a proposed rule 
which cross-referenced temporary 
regulations in 26 CFR Part 6a in the 
Rules section of that issue. Sections 


6a.6039C-1 through 6a.6039C-5 which 
were added as temporary regulations 
and cross-referenced under 26 CFR Part 
1 have been removed by a document 
published in the Rules of this issue. 
James I. Owens, 

Acting Commissioner of Internal Revenue. 
[FR Doc. 84-33785 Filed 12-26-84; 1:16 pm] 
BILLING CODE 4830-01-M 


26 CFR Part 1 
[LR-200-84] 


Deductions in Excess of $5,000 
Claimed for Certain Charitable 
Contributions of Property and 
information Reporting by Donees Who 
Make Certain Dispositions of Donated 
Property 

AGENCY: Internal Revenue Service, 
Treasury. 

AcTion: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 


SUMMARY: In the Rules and Regulations 


portion of this issue of the Federal 
Register, the Internal Revenue Service is 
issuing temporary income tax 
regulations relating to deductions in 
excess of $5,000 claimed for certain 
charitable contributions of property and 
information reporting by donees who 
make certain dispositions of donated 
property. The text of the temporary 
regulations also serve as the comment 
document for this notice of proposed 
rulemaking. 


DaTEs: Proposed Effective date: The 
regulations are proposed to be effective 
for contributions of property made after 
December 31, 1984. 

Dates for Comments and Requests for 
a Public Hearing: Written comments 
and request for a public hearing must be 
delivered or mailed by March 1, 1985. 


ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-200-84) Washington, D.C. 20224. 


FOR FURTHER INFORMATION CONTACT: 
Beverly A. Baughman of the Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Ave., NW, 
Washington, D.C. 20224, Attention: 
CC:LR:T (202-566-3297, not a toll-free 
call). 


SUPPLEMENTARY INFORMATION: 
Background 
The temporary regulations in.the 


Rules and Regulations portion of this 
issue of the Federal Register amend the 
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Income Tax Regulations (26 CFR Part 1) 
under section 170. 

For the text of the temporary 
regulations, see T.D. 8003 published in 
the Rules and Regulations portion of this 
issue of the Federal Register. The 
preamble to the temporary regulations 
explains the addition to the regulations. 


Regulatory Flexibility Act and Executive 
Order 12291 


The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order.12291 and 
that a Regulatory Impact Analysis is 
therefore not required. Although this 
document is a notice of proposed 
rulemaking that solicits public comment, 
the Internal Revenue Service has 
concluded that the regulations proposed 
herein are interpretative and that the 
notice and public procedure 
requirements of U.S.C. 553 do not apply. 
Accordingly, these proposed regulations 
do not constitute regulations subject to 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6). 


Comments and Requests for a Public 
Hearing 


Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably eight copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. The 
collection of information requirements 
contained herein have been submitted 
for OMB review under the Paperwork 
Reduction Act, and comments on them 
should be sent to the Office of 
Information and Regulatory Affairs of 
OMB, ATTN: Desk Officer for Internal 
Revenue Service, New Executive Office 
Bidg., Washington, D.C. 20503. The 
Internal Revenue Service requests 
persons submitting comments to OMB to 
also send copies of the comments to the 
Service. 


Drafting Information 


The principal author of these 
proposed regulations is Beverly A. 
Baughman of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
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in developing the regulations, both on 
matters of substance and style. 


List of Subjects 
26 CFR 1.61-1 Through 1.281-4 


Income taxes, Taxable income, 
Deductions, Exemptions 


26 CFR 1.6001-1 Through 1.6109-2 


Income taxes, Administration and 
procedure, Filing requirements. 

These amendments are necessary to 
conform the regulations under Code 
section 170 to section 155 of Pub. L. 98- 
369 (96 Stat. 691) and because of the 
addition of section 6050L to the Code by 
that Public Law. These regulations are 
proposed to be issued under the 
authority contained in sections 170(a)(1), 
6050L, and 7805 of the Internal Revenue 
Code of 1954 (68A Stat. 58, 26 U.S.C. 
170(a)(1); 96 Stat. 693, 26 U.S.C. 6050L; 
68A Stat. 917, 26 U.S.C. 7805, 
respectively) and in section 155 of the 
Tax Reform Act of 1984 (Pub. L. 98-369 
96 Stat. 691). 

Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 

[FR Doc. 8433842 Filed 12-26-84; 3:04 p.m.} 
BILLING CODE 4830-01-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 935 


Public Comment Procedures and 
Opportunity for Public Hearing on 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

ACTION: Proposed rule. 


sSuMMARY: OSM is announcing 
procedures for a public comment period 
and for requesting a public hearing on 
the substantive adequacy of program 
amendments submitted by Ohio as 
amendments to the State’s permanent 
regulatory program (hereinafter referred 
to as the Ohio program) under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). 

The amendment submitted consists of 
proposed changes to the Ohio 
regulations concerning excess spoil, and 
the construction of excess spoil fills. 

This notice sets forth the times and 
locations that the Ohio program and 
proposed amendment will be available 
for public inspection, the comment 


period during which interested persons 

may submit written comments on the 

proposed amendments, and the 
procedures that will be followed for the 
public hearing. 

DATES: Written comments from the 

public not received by 4:30 p.m. January 

30, 1985, will not necessarily be 

considered in the decision on whether 

the proposed amendment should be 
approved and incorporated into the 

Ohio regulatory program. A public 

hearing on the proposed amendment has 

been scheduled for January 25, 1985. 

Any person interested in speaking at the 

hearing should contact Ms. Nina Rose 

Hatfield at the address or telephone 

number listed below by January 15, 1985. 

If no person has contacted Ms. Hatfield 

by that date to express an interest in the 

hearing, the hearing will be cancelled. If 
only one person requests an opportunity 
to speak at the public hearing, a public 
meeting, rather than a hearing, may be 
held and the results of the meeting 
included in the Administrative Record. 

ADDRESSES: The public hearing is 

scheduled for 1:00 p.m. in Room 202, 

Columbus Field Office, 2242 South 

Hamilton Road, Columbus, Ohio 43227. 
Written comments and requests for an 

opportunity to speak at the hearing 

should be directed to Ms. Nina Rose 

Hatfield, Field Office Director, 

Columbus Field Office, Office of Surface 

Mining, Room 202, 2242 South Hamilton 

Road, Columbus, Ohio 43227; Telephone: 

(614) 886-0578. 

Copies of the Ohio program, the 
proposed modification to the program, a 
listing of any scheduled public meetings, 
and all written comments received ‘in 
response to this notice will be available 
for public review at the OSM 
Headquarters Office and the Office of 
the State regulatory authority office 
listed below, during normal working 
hours Monday through Friday, excluding 
holidays. Each requestor may receive, 
free of charge, one single copy of the 
proposed amendment by contacting 
OSM’s Columbus Field Office. 

Office of Surface Mining, Room 5124, 
1100 “L” Street, NW., Washington, 
D.C. 

Ohio Division of Reclamation, Building 
B, Fountain Square, Columbus, Ohio 

FOR FURTHER INFORMATION CONTACT: 

Ms. Nina Rose Hatfield, Director, 

Columbus Field Office, Office of Surface 

Mining, Room 202, 2242 South Hamilton 

Road, Columbus, Ohio 43237; Telephone: 

(614) 866-0578. 

SUPPLEMENTARY INFORMATION: 


I. Background on the Ohio Program 


The Ohio program was approved 
effective August 16, 1982, by notice 
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published in the August 10, 1982 Federal 
Register [47 FR 34688]. The approval 
was conditioned on the correction of 28 
minor deficiencies in 11 conditions (a), 
(b), (c), (d), (e), (6€1}-+{£)(20), (g), (h){1)}- 
(h)(3), (i)(1)-{i)(3), (j) and (k)(1)-(k)(5). 
Information pertinent to the general 
background, revisions, modifications 
and amendments to the Ohio program 
submission, as well as the Secretary's 
findings, the disposition of comments, 
and a detailed explanation of the 
conditions of approval of the Ohio 
program may be found in the August 10, 
1982 Federal Register. 


II. Submission of Revisions 


By letter dated November 20, 1984, 
Ohio submitted a program amendment 
consisting of a revision to rule 1501:13— 
9-07 concerning excess spoil. The 
proposed amendment defines excess 
spoil and sets standards for the 
construction of excess spoil fills. The 
proposed amendments reflect changes 
made to Federal regulations at 30 CFR 
816.71 et seq. during OSM’s regulatory 
reform effort. The proposed 
amendments establish requirements for 
foundation investigation, construction of 
fills in lifts of no more than four feet, a 
static safety factor of 1.5 feet for all fills, 
and engineer certification of fills. 

The full text of the proposed program 
amendments submitted by Ohio is 
available for public inspection at the 
addresses listed above. The Director 
now seeks public comment on whether 
the proposed amendment is no less 
effective than the Federal regulations. If 
approved, the amendment will become 
part of the Ohio program. 


Ill. Procedural Matters 


1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to section 702(d) of SHCRA, 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28, 1981, the Office of Management and 
Budget (OMB) granted OSM an 
exemption from sections 3, 4, 7, and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
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U.S.C. 601 et seg.). This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
established by SHCRA and the Federal 
rules would be met by the State. 

3. Paperwork Reduction Act: This 
rules does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 935: 


Coal mining, 
Intergovernmental relations, 
Surface mining, 
Underground mining. 
Dated: December 24, 1984. 
(Pub. L. 95-87, Surface Mining Control and 
Reclamation Act of 1977 (30 U.S.C. 1201 et 
seq.)) 
Wesley R. Booker, 
Director, Office of Surface Mining. 
[FR Doc. 84-33815 Filed 12-28-84; 8:45 am] 
BILLING CODE 4310-05-M 


VETERANS ADMINISTRATION 
38 CFR Part 3 


Effective Dates of Pension Awards 


AGENCY: Veterans Administration 
ACTION: Proposed regulation. 


SUMMARY: The Veterans Administration 
(VA) is proposing to amend its 
adjudication regulations concerning 
effective dates of disability and death 
pension awards. These amendments are 
necessary because of a recent change in 
the law governing effective dates of 
awards. The effect of these amendments 
will be to limit the effective dates of 
disability and death pension awards to 
the date of receipt of a claimant's 
application unless certain specific 
conditions are satisfied. 


DATES: Comments must be reviewed on 
or before January 30, 1985. It is proposed 
to make these amendments effective 
October 1, 1984, as provided by law. 


ADDRESSES: Interested persons are 
invited to submit written comments, 
suggestions, or objections regarding this 
regulation to Administrator of Veterans 
Affairs (271A), Veterans Administration, 
810 Vermont Avenue, NW., Washington, 
DC 20420. All written comments 
received will be available for public 
inspection only in room 132 at the above 
address only between the hours of 8:00 
a.m. and 4:30 p.m. Monday through 
Friday (except holidays) until February 
13, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Robert M. White, (202) 389-3005. 


SUPPLEMENTARY INFORMATION: The 
Deficit Reduction Act of 1984 amended 
38 U.S.C. 3010 concerning effective dates 
of disability and death pension awards. 
The new law provides that, if an 
application for disability pension is 
received on or after October-1, 1984, the 
effective date of an award of pension 
based on that application may be no 
earlier than the date of receipi of the 
claim unless certain conditions are 
satisfied. 

If the veteran files a claim for a 
retroactive pension award within one 
year of the date on which he or she 
became permanently and totally 
disabled, and if it can be established 
that a disability was so severe as to 
prevent the veteran from filing an 
application for pension for at least the 
first 30 days following the date of 
permanent and total disability, then the 
pension award may be effective from 
the date of permanent and total 
disability or the date of receipt of claim, 
whichever is to the veteran’s advantage. 
Since an actual physical or mental 
disability must be shown to have 
prevented the timely filing of an 
application, the regulatory provision for 
presumptive permanent and total 
disability at age 65 does not apply in 
making these retroactive 
determinations. 

The new law also provides that if an 
application for death pension is received 
on or after October 1, 1984, the effective 
date of an award of pension based on 
that application shall be the first day of 
the month in which the veteran’s death 
occurred if the claim was received 
within 45 days of the date of death. 
Otherwise, the effective date of the 
award may be no earlier than the date 
of receipt of the claim. 

To implement these changes of law 
the VA is proposing to amend 
paragraphs (b) and (c) of 38 CFR 3.400 to 
reflect the different effective date rules 
for disability and death pension awards 
depending on the date of receipt of the 
application. At a future time when it can 
be determined that there are no pending 
applications for disability or death 
pension that could have been received 
prior to October 1, 1984, the effective 
date rules dealing with applications 
received prior to that date will be 
deleted. The VA is also proposing to 
amend 38 CFR 3.151 and 3.152 to provide 
additional guidance to claimants 
regarding these changes in effective date 
rules and to provide that a specific claim 
for retroactive benefits is required 
before entitlement to retroactivity may 
be considered. To provide consistency 
with the regulations concerning basic 
pension eligibility, the disability which 
prevented timely filing of the pension 
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application must not have been the 
result of the veteran’s own willful 
misconduct. 

The Administrator has certified that 
these proposed regulations do not have 
a significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act RFA 5 U.S.C. 601-612. 
Therefore, pursuant to 5 U.S.C. 605(b), 
these proposed regulations are exempt 
from the initial and final regulatory 
flexibility analyses requirements of 
sections 603 and 604. The reason for this 
certification is that these regulations 
impose no regulatory burdens on small 
entities, and only claimants for VA 
benefits will be directly affected. 

in accordance with Executive Order 
12291, Federal Regulation, the VA has 
determined that these proposed 
regulations are non-major for the 
following reasons: 

(1) They will not have an effect on the 
economy of $100 million or more. 

(2) They wiil not cause a major 
increase in costs or prices. 

(3) They will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 


List of Subjects in 38 CFR Part 3 


Administrative practice and 
procedure, Claims, Handicapped, Health 
care, Pensions, Veterans. 

The Catalog of Federal Domestic 
Assistance program numbers are 64.104 
and 64.105. 


Approved: November 29, 1984. 
By direction of the Administrator. 
Everett Alvarez, Jr., 
Deputy Administrator. 


PART 3—[AMENDED] 


38 CFR Part 3, Adjudication, is 
amended as follows: 

1. Section 3.151 is revised to read as 
follows: 


§3.151 Claims for disability benefits. 

(a) General. A specific claim in-the 
form prescribed by the Administrator 
must be filed in order for benefits to be 
paid to any individual under the laws 
administered by the VA. (38 U.S.C. 
3001(a)). A claim by a veteran for 
compensation may be considered to be 
a claim for pension; and a claim by a 
veteran for pension may be considered 
to be a claim for compensation. The 
greater benefit will be awarded, unless 
the claimant specifically elects the 
lesser benefit. 
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(b) Retroactive disability pension 
claims. Where disability pension 
entitlement is established based on a 
claim received by the VA on or after 
October 1, 1984, the pension award may 
not be effective prior to the date of 
receipt of the pension claim unless the 
veteran specifically claims entitlement 
to retroactive benefits. The claim for 
retroactivity may be filed separately or 
included in the claim for disability 
pension, but it must be received by the 
VA within one year from the date on 
which the veteran became permanently 
and totally disabled. Additional 
requirements for entitlement to a 
retroactive pension award are contained 
in § 3.400(b) of this chapter. (38 U.S.C. 
3010(b)(3)) 


2. Section 3.152 is revised to read as 
follows: 


$3.152 Claims for death benefits. 


(a) A specific claim in the form 
prescribed by the Administrator (or 
jointly with the Secretary of Health and 
Human Services, as prescribed by 
§ 3.153) must be filed in order for death 
benefits to be paid to any individual 
under the laws administered by the VA. 
(See § 3.400(c) concerning effective 
dates of awards.) (38 U.S.C. 3001(a)) 

(b)(1) A claim by a surviving spouse 
or child for compensation or 
dependency and indemnity 
compensation will also be considered to 
be a claim for death pension and 
accrued benefits, and a claim by a 
surviving spouse or child for death 
pension will be considered to be a claim 
for death compensation or dependency 
and indemnity compensation and 
accrued benefits. (38 U.S.C. 3001(b)(1)) 

(2) A claim by a parent for 
compensation or dependency and 
indemnity compensation will also be 
considered to be a claim for accrued 
benefits. (38 U.S.C. 3001(b)(2)) 

(c)(1) Where a child’s entitlement to 
dependency and indemnity 
compensation arises by reason of 
termination of a surviving spouse’s right 
to dependency and indemnity 
compensation or by reason of attaining 
the age of 18 years, a claim will be 
required. (38 U.S.C. 3010(e).) (See 
paragraph (c)(4) of this section.) Where 
the award to the surviving spouse is 
terminated by reason of her or his death, 
a claim for the child will be considered a 
claim for any accrued benefits which 
may be payable. 

(2) A claim filed by a surviving spouse 
who does not have entitlement will not 
be accepted as a claim for a child or 
children in her or his custody named in 
the claim. 


(3) Where a claim of a surviving 
spouse is disallowed for any reason 
whatsoever and where evidence 
requested in order to determine 
entitlement from a child or children 
named in the surviving spouse's claim is 
submitted within 1 year from date of 
request, requested either before or after 
disallowance of the surviving spouse's 
claim, an award for the child or children 
will be made as though the disallowed 
claim had been filed solely on their 
behalf. Otherwise, payments may not be 
made for the child or children for any 
period prior to the date of receipt of a 
new claim. 

(4) Where payments of pension, 
compensation or dependency and 
indemnity compensation to a surviving 
spouse have been discontinued because 
of remarriage or death, or a child 
becomes eligible for dependency and 
indemnity compensation by reason of 
attaining the-age of 18 years, and any 
necessary evidence is submitted within 
1 year from date of request, an award 
for the child or children named in the 
surviving spouse's claim will be made 
on the basis of the surviving spouse’s 
claim having been converted to a claim 
on behalf of the child. Otherwise, 
payments may not be made for any 
period prior to the date of receipt of 
new claim. . 


3. Section 3.400 is amended by 
revising paragraphs (b)(1) and (c) to 
read as follows: 

§3.400 General. 

(b) eee 

(1) Disability pension (§ 3.3(c)). An 
award of disability pension may not be 
effective prior to the date entitlement 
arose. 

(i) Claims received prior to October 1, 
1964. Date of receipt of claim or date on 
which the veteran became permanently 
and totally disabled, if claim is filed 
within one year from such date, 
whichever is to the advantage of the 
veteran. 

(ii) Claims received on or after 
October 1, 1984. (A) Except as provided 
in paragraph (b)(1)(ii)(B) of this section, 
date of receipt of claim. 

(B) If, within one year from the date 
on which the veteran became 
permanently and totally disabled, the 
veteran files a claim for a retroactive 
award and establishes that a physical or 
mental disability, which was not the 
result of the veteran’s own willful 
misconduct, was so incapacitating that 
it prevented him or her from filing a 
disability pension claim for at least the 
first 30 days immediately following the 
date on which the veteran became 


50743 


permanently and totally disabled, the 
disability pension award may be 
effective from the date of receipt of 
claim or the date on which the veteran 
became permanently and totally 
disabled, whichever is to the advantage 
of the veteran. While rating board 
judgment must be applied to the facts 
and circumstances of each case, 
extensive hospitalization will generally 
qualify as sufficiently incapacitating to 
have prevented the filing of a claim. For 
the purposes of this subparagraph, the 
presumptive provisions of § 3.342(a) do 
not apply. 


* * * * * 


(c) Death benefits—{i) Death in 
service (38 U.S.C. 3010{j), Pub. L. 87-825) 
(§§ 3.4(c), 3.5(b)). First day of the month 
fixed by the Secretary concerned as the 
date of actual or presumed death, if 
claim is received with 1 year after the 
date the initial report of actual death or 
finding of presumed death was made; 
however, benefits based on a report of 
actual death are not payable for any 
period for which the claimant has 
received, or is entitled to receive an 
allowance, allotment, or service pay of 
the veteran. 

(2) Service-connected death after 
separation from service (38 U.S.C. 
3010{(d), Pub. L. 87-825) (§§ 3.4(c), 3.5(b)) 
First day of the month in which the 
veteran's death occurred if claim is 
received within 1 year after the date of 
death; otherwise, date of receipt of 
claim. 

(3) Nonservice-connected death after 
separation from service. (i) For awards 
based on claims received prior to 
October 1, 1984, first day of the month in 
which the veteran’s death occurred if 
claim is received within one year after 
the date of death; otherwise, date of 
receipt of claim. 

(ii) For awards based on claims 
received on or after October 1, 1984, first 
day of the month in which the veteran’s 
death occurred if claim is received 
within 45 days after the date of death; 
otherwise, date of receipt of claim (38 
U.S.C. 3010{d)) (October 1, 1984) 

(4) Dependency and indemnity 
compensation—{i) Deaths prior to 
January 1, 1957 (§ 3.702). Date of receipt 
of election. 

(ii) Child (38 U.S.C. 3010(e), Pub. L. 
87-825). First day of the month in which 
entitlement arose if claim is received 
within 1 year after the date of 
entitlement; otherwise, date of receipt of 
claim. 

(iii) Deaths on or after May 1, 1957 
(in-service waiver cases) (§§ 3.5(b)(3) 
and 3.702). Date of receipt of election. 
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(See § 3.114(a)) 


* * 7 * * 


(38 U.S.C. 210(c))} 


[FR Doc. 84~-33813 Filed 12-28-84; 8:45 am] 
BILLING CODE 6320-01-™ 


COUNCIL ON ENVIRONMENTAL 
QUALITY 


40 CFR Part 1502 


National Environmental Policy Act; 
Incomplete or Unavailable Information 


AGENCY: Council on Environmental 
Quality, Executive Office of the 
President. 

ACTION: Advance notice of proposed 
rulemaking. 


SUMMARY: The Council on 
Environmental Quality is considering 
the need to amend the regulation 
entitled “Incomplete or unavailable 
information” (40 CFR 1502.22), in the 
regulations implementing the procedural 
provisions of the National 
Environmental Policy Act (40 CFR 1500 
et seq.). 

To assist in its review of this 
regulation, the Council solicits written 
comments from all interested parties to 
the specific questions listed below. All 
written comments received by CEQ will 
be made available for public review. 
DATES: Comments must be received by 
Friday, February 1, 1985. 

ADDRESSES: Comments should be 
addressed to Dinah Bear, General 
Counsel; Council on Environmental 
Quality; 722 Jackson Place, NW; 
Washington, D.C. 20006. 

FOR FURTHER INFORMATION CONTACT: 
Dinah Bear, General Counsel; Council 
on Environmental Quality; (202) 395- 
5754. 

SUPPLEMENTARY INFORMATION: On 
November 28, 1978, the Council on 
Environmental Quality (CEQ) issued 
regulations implementing the procedural 
provisions of the National 
Environmental Policy Act (43 FR 55978- 
56007). These regulations became 
effective for, arid binding upon, most 
federal agencies on July 30, 1979, and for 
all remaining federal agencies on 
November 30, 1979. 

These regulations have not been 
amended since their promulgation in 
1978. However, as part of its NEPA 
oversight responsibilities, the CEQ has 
published several memoranda to 
agencies containing guidance on agency 
implementation of the NEPA 
regulations. On August 11, 1983, CEQ 
published, in proposed form, one such 
memorandum addressing the CEQ 


regulation for handling “Incomplete or 
unavailable information” in the context 
of preparing an environmental impact 
statement (EIS) (48 FR 36486). Due-to 
suggestions received during the public 
comment period, CEQ withdrew the 
proposed guidance, and stated that it 
would continue its examination of this 
issue with the intent to publish a new 
proposal in the near future. (49 FR 4803). 

During such further examination of 
this issue, commonly known as the 
“worst case analysis” issue, the CEQ 
has received, pursuant to 5 U.S.C. 553(e), 
a petition to amend 40 CFR 1502.22 from 
the Pacific Legal Foundation, as well as 
numerous requests from federal 
agencies to initiate rulemaking regarding 
this regulation. CEQ has also received 
correspondence from persons who 
believe that the existing regulation is 
appropriate. The current regulation 
reads as follows: 


§ 1502.22 Incomplete or unavailable 
information. 

When an agency is evaluating significant 
adverse effects on the human environment in 
an environmental impact statement and there 
are gaps in relevant information or scientific 
uncertainty, the agency shall always make 
clear that such information is lacking or that 
uncertainty exists. 

(a) If the information relevant to adverse 
impacts is essential to a reasoned choice 
among alternatives and is not known and the 
overall costs of obtaining it are not 
exorbitant, the agency shall include the 
information in the environmental impact 
statement. 

(b) If (1) the information relevant to 
adverse impacts is essential to a reasoned 
choice among alternatives and is not known 
and the*overall costs of obtaining it are 
exorbitant or (2) the information relevant to 
adverse impacts is important to the decision 
and the means to obtain it are not known 
(e.g., the means for obtaining it are beyond 
the state of the art) the agency shall weigh 
the need for the action against the risk and 
severity of possible adverse impacts were the 
action to proceed in the face of uncertainty. If 
the agency proceeds, it shall include a worst 
case analysis and an indication of the 
probability or improbability of its occurrence. 


The Council has determined that prior 
to publishing a specific regulatory 
proposal, it wishes to solicit thoughtful 
views in response to the following 
questions: 

1. Under what circumstances and to 
what extent must a federal agency 
engage in forecasting or speculation 
when confronted with scientific 
uncertainty or gaps in information 
concerning the environmental effects of 
a proposed action? 

2. How can an analysis be structured 
to present reasonable forecasting in the 
face of scientific uncertainty or 
information gaps about the effects of 
proposed action to provide more useful 
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and understandable information for 
decisionmakers and other interested 
parties? 

3. Does the type of analysis called for 
in 40 CFR 1502.22 require federal 
agencies to go beyond the “rule of 
reason”, as traditionally expressed in 
judicial decisions interpreting NEPA? 

4. Should a threshold standard be 
established which would trigger the 
preparation of the type of analysis 
identified in response to question one, 
such as a threshold of severe 
consequences, a threshold of 
probability, or a threshold of scientific 
credibility? 

5. Is the term “worst case” 
appropriate for this type of analysis? If 
so, how should it be defined? If not, 
what is the most appropriate term for 
this type of analysis, and how should it 
be defined? 

A. Alan Hill, 

Chairman. 

[FR Doc. 84-33773 Filed 12-28-84; 8:45 am] 
BILLING CODE 3125-01-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
43 CFR Part 5475 


Federal Timber Contract Payment 
Modification; Extension of Comment 
Period 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Extension of public comment 
period on proposed rules. 


SUMMARY: This notice extends the 
period allowed for submission of 
comments on the proposed rulemaking 
implementing the Federal Timber 
Contract Payment Modification Act 
(Pub. L. 98-478). The proposed 
rulemaking was published in the Federal 
Register on December 5, 1984 (49 FR 
47511) with a public comment period of 
30 days. The United States 7orest 
Service plans to publish proposed 
rulemaking implementing Pub. L. 98-478 
in early January. In order to allow the 
public sufficient time to review 
simultaneously the Bureau of Land 
Management’s proposed regulations 
implementing Pub. L. 98-478 and the 
United States Forest Service's proposed 
regulations for implementing the Act, 
the period for submitting comments on 
the Bureau of Land Management 
proposed rules is hereby extended for 
an additional 30 days. 


DATE: The comment period is extended 
to February 4, 1985. Comments received 
after this date may not be considered in 
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the decisionmaking process in the final 
rulemaking. 

appress: Comments should be sent to: 
Director (140), Bureau of Land 
Management, 1800 C Street, NW., 
Washington, D.C. 20240. Comments will 
be available for public review in Room 
5555 of the above address during regular 
business hours (7:45 a.m. to 4:15 p.m.), 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Charles Frost, (202) 653-8864. 

Robert F. Burford, 

Acting Assistant Secretary of the Interior. 
December 26, 1984. 

[FR Doc. 84-33833 Filed 12-28-84; 8:45 am] 
BILLING CODE 4110-64-™ 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


46 CFR Parts 31, 33, 35, 71, 75, 78, 91, 
94, 97, 107, 108, 10S, 154, 160, 161, 167, 
189, 192 and 196 


[CGD 84-069) 


Lifesaving Equipment 
aGENcy: Coast Guard, DOT. 
action: Advance notice of proposed 


rulemaking. 


SumMMARY: The Coast Guard is 
considering proposing a complete 
revision of the lifesaving equipment 
regulations for tank vessels, cargo and 
miscellaneous vessels, mobile offshore 
drilling units, passenger vessels, 
nautical school ships, and 
oceanographic research vessels, as well 
as the specification regulations for 
approved lifesaving equipment. This 
advance notice of proposed rulemaking 
describes the major contemplated 
changes. The primary purpose of the 
project is to implement the provisions of 
the new Chapter II of the Safety of Life 
at Sea Convention which is expected to 
come into force 1 July 1986. Lifesaving 
regulations for Great Lakes vessels 
which are not covered by the Safety of 
Life at Sea Convention would also be 
revised to require more effective 
lifesaving equipment. The project would 
also reorganize the lifesaving 
regulations in order to simplify, clarify 
and reduce redundancy. This advance 
notice of proposed rulemaking provides 
an early opportunity for public 
participation in the development of the 
revised regulations. 

DATES: Comments must be submitted on 
or before March 1, 1985. 

ADDRESSES: 1. Comments should be 
mailed to the Commandant (G-CMC/21) 
(CGD 84-069), U.S. Coast Guard, 2100 


Second St., SW, Washington, DC 20593. 
Between the hours of 7:00 a.m. and 4:00 
p.m. Monday through Friday, except 
holidays, comments may be delivered 
to, and are available for inspection and 
copying at, the Marine Safety Council 
(G-CMC/21) Room 2110, U.S. Coast 
Guard Headquarters, 2100 Second St., 
SW. Washington, DC, (202) 426-1477. 

2. The revised Chapter III of the 
Safety of Life at Sea Convention is 
published by the International Maritime 
Organization (IMO) in Volume I of the 
“1983 Amendments to the International 
Convention for the Safety of Life at Sea, 
1974” (IMO publication 096 83.10.E). This 
publication is available from: 

a. The International Maritime 
Organization, Publications Section, 4 
Albert Embankment, London SE1 7SR, 
England. Request publication 096 
83.10.E. The price is £2.50 or the dollar 
equivalent at current exchange rates. If 
payment is by check, it must be drawn 
on a United Kingdom bank. The price 
includes surface mail delivery. Airmail 
delivery is available at extra cost. 

b. New York Nautical Instrument Co., 
140 West Broadway, New York, NY 
10013, telephone (212) 962-4522. The 
price is $12.75 plus shipping. 

c. Southwest Instrument Co., 235 W. 
Seventh St., San Pedro, CA 90731, 
telephone (213) 519-7800. The price is 
$8.50 plus shipping. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Robert Markle, Office of Merchant 
Marine Safety (G-MVI-3/24), Room 
2412, U.S. Coast Guard Headauarters, 
2100 Second St., SW., Washington, DC 
20593, (202) 426-1444. Normal office 
hours are between 7:30 a.m. and 4:00 
p.m., Monday through Friday, except 
holidays. 

SUPPLEMENTARY INFORMATION: On June 
17, 1983, the Maritime Safety Committee 
of the International Maritime 
Organization (IMO) approved a new 
Chapter Ill (Lifesaving Appliances and 
Arrangements) for the International 
Convention for the Safety of Life at Sea, 
1974 (SOLAS 1974). The new chapter is 
part of the 1983 amendments to SOLAS 
1974 and is expected to come into force 
on 1 July 1986. Ships whose keels are 
laid or at a similar stage of construction 
on or after that date must comply. In 
addition, some of the operational 
requirements apply to existing ships on 
that date, and some equipment 
requirements will become effective for 
existing ships on 1 July 1991. SOLAS 
1974 applies to self-propelled merchant 
vessels on international voyages, except 
for cargo ships (including tankers) under 
500 gross tons and fishing vessels. 

The Coast Guard announced a series 
of meetings with the U.S. Lifesaving 
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Manufacturers Association in the 
Federal Register of July 30, 1984 (CGD 
84-051, 49 FR 30339). These meetings are 
to discuss the implications of the new 
SOLAS Chapter III requirements on 
Coast Guard approved lifeboats, 
inflatable liferafts, and their launching 
equipment. The outcome of these 
meetings may affect the content of 
revised regulations for lifeboats, 
inflatable liferafts, and launching 
equipment that will be proposed under 
this project. The meetings are open to 
any interested person. 

Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 
arguments. Comments should include 
the name and address of the person 
making them, identify this Notice (CGD 
84-069) and the specific section to which 
each comment applies, and give reasons 
for the comments. If an acknowledgment 
is desired, a stamped, self-addressed 
postcard should be enclosed. The 
proposal may be changed in light of 
comments received. All comments 
received before the expiration of the 
comment period will be considered 
before final action is taken on this 
proposal. 

No public hearing is planned, but one 
may be held if requested by anyone 
raising a genuine issue. 


Drafting Information 


The principal persons involved in 
drafting these regulations are: Mr. 
Robert Markle, Project Manager, Office 
of Merchant Marine Safety, and Mr. 
Michael Mervin, Project Counsel, Office 
of Chief Counsel. 


General Discussion of the Planned 
Regulations 

This project would completely revise 
the vessel lifesaving equipment carriage 
regulations in CFR Title 46 for tank 
vessels, cargo and miscellaneous 
vessels, mobile offshore drilling units, 
passenger vessels, nautical school ships, 
and oceanographic research vessels. 
The revised regulations would be 
consolidated into one new Subchapter 
which would replace most of the 
repetitive sections of the lifesaving 
equipment parts in the vessel 
regulations, except for requirements that 
apply specifically to a particular type of 
vessel. 

The lifesaving equipment specification 
regulations in Parts 160 and 161 
(Suchapter Q) of Title 46 would be 
revised to meet the new SOLAS 
requirements, and to comply with 
current regulatory drafting practices. 
Some changes would also be necessary 
to the recreational beat equipment rules 
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in Part 175 of Title 33 to revise the list of 
available visual distress signals. 

Although the regulations would be 
completely revised in format, their 
content would be similar to the present 
regulations with the following 
exceptions: 

1. Vessel regulations and equipment 
specification regulations would be 
revised to incorporate the changes 
required by the revised SOLAS Chapter 
Ill. Although the new Chapter III is 
much closer to U.S. regulations than the 
previous version, the U.S. regulations 
still describe more completely onboard 
inspection requirements, and 
performance and inspection 
requirements for approved lifesaving 
equipment. These existing provisions 
which the new SOLAS Chapter III does 
not cover will generally be retained, 
except for updating and substituting 
performance requirements for detail 
requirements where appropriate. 

2. As part of the consolidation of the 
regulations, requirements for vessels not 
subject to SOLAS (primarily Great 
Lakes vessels, coastwise vessels, and 
cargo and tank vessels under 500 gross 
tons), would be revised to be consistent 
with the SOLAS requirements where 
appropriate. 

3. Requirements for Great Lakes 
vessels would be revised to require such 
improvements as totally enclosed 
lifeboats and davit-launched liferafts on 
cargo and miscellaneous vessels, and on 
tankers. 

4. Revisions would be included to 
incorporate various recommendations of 
Coast Guard Marine Board of 
Investigation and the National 
Transportation Safety Board. For the 
most part, these recommendations are 
consistent with revisions that will be 
required to comply with SOLAS Chapter 
Il. 

5. The lifesaving equipment 
regulations for mobile offshore drilling 
units (MODUs) in Subchapter I-A of 
Title 46 would be revised to make them 
consistent with the IMO MODU Code. 
The major change involved is the 
addition of a requirement for float-free 
liferafts for 100% of the persons on 
board. Subchapter I-A has no such 
requirement at present. 

6. The MODU regulations also need to 
be revised to require that new MODUs 
(other than drillships) be built so that 
lifeboats are launched in a direction 
headed away from the unit, that the 
lifeboats and davit-launched liferafts 
clear any part of the MODU structure by 
5 m (16.5 ft.) with the MODU on even 
keel, and that the lifeboats and davit- 
launched liferafts clear any part of the 
MODU structure at 20° adverse list. 
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Some of the major planned changes 
and issues are discussed more 
completely in the following paragraphs. 


Planned Regulations to Meet SOLAS 


ants 


Chapter iz 

Some of the major changes which 
would be made to the regulations for 
oceangoing vessels to comply with 
SOLAS Chapter III are listed below 
(Numbers in parentheses refer to the 
corresponding regulation in the revised 
Chapter III). Persons interested in a 
copy of the revised Chapter III should 
obtain Volume I of the “1983 
Amendments to the International 
Convention for the Safety of Life at Sea, 
1974” (see ADDRESSES section). 

a. General. 

1. Provide for the approval of novel 
lifesaving systems through the 
application of IMO Resolution A520(13), 
“Code of Practice for the Evaluation, 
Testing and Acceptance of Prototype 
Novel Life-Saving Appliances and 
Arrangements” (4.3) 

2. Add a requirement for survival craft 
Emergency Position Indicating Radio 
Beacons (EPIRBs) 6.2.3). 

3. Add a requirement for the least 
three two-way radiotelephone apparatus 
for communication with survival craft 
(6.2.4). 

4. Require sufficient lifejackets 
suitable for children as may be required 
to provide a lifejacket for each child on 
board (7.2.1.1). 

5. Require an exposure suit for every 
person assigned to crew the rescue boat 
(7.3.1). 

6. Require davit-launched survival 
craft muster and embarkation stations to 
be arranged to enable stretcher cases to 
be placed in survival craft (11.6). 

7. Provide stowage, embarkation, 
launching, and recovery requirements 
for rescue boats (14, 16). 

8. Require a lifesaving system training 
manual for the crew to be provided on 
board (18.2). 

9. Require falls used in launching to be 
turned end for end at intervals of not 
more than 30 months and be renewed 
when necessary or at intervals of not 
more than 5 years, whichever is the 
earlier (19.4). 

b. Oceangoing passenger vessels. 

1. Require “partially enclosed” or 
“totally enclosed” lifeboats (20.1.1). 

2. Permit substitution of liferafts for 
lifeboats on vessels less than 500 gross 
tons, carrying less than 200 persons 
(20.1.5). 

3. Require rescue boats in place of the 
present emergency lifeboats. A lifeboat 
may be used as a rescue boat if it meets 
the rescue boat requirements (20.2). 

4. For existing vessels without 
partially enclosed or totally enclosed 


ees 


lifeboats, require at least 3 exposure ° 
suits for the crew of each lifeboat. 
Require thermal protective aids for all 
persons on board not provided with 
exposure suits (21.4). 

c. Oceangoing Cargo and 
Miscellaneous Vessels. 

1. Require totally enclosed lifeboats 
(26.1.1.1). 

2. Require liferafts for 100% of the 
persons on board rather than the 
present 50% (26.1.1.2). 

3. Permit the carriage of stern- 
launched free-fall lifeboats in lieu of 
conventionally-launched lifeboats 
(26.1.2.1). 

4. Permit the substitution of liferafts 
for lifeboats on vessels less than 85 m 
(279 ft.) in length other than oil tankers, 
chemical tankers arid gas carriers 
(26.1.3). 

5. Require all survival craft needed for 
abandonment to be capable of being 
launched within 10 min from the time 
the abandon ship signal is given (26.1.5). 

6. Require at least one rescue boat. A 
lifeboat may be accepted as a rescue 
boat, if it also complies with the 
requirements for a rescue boat (26.2). 

7. Require lifeboats to be arranged to 
be boarded and launched directly from 
the stowed position (28.1). 

d. Oceangoing Tank Vessels (Same as 
cargo vessels with the following 
additions): 

1. Require chemical tankers and gas 
carriers carrying cargoes emitting toxic 
vapors or gases to carry gas protected 
lifeboats. (26.1.6). 

2. Require oil tankers, chemical 
tankers and gas carriers carrying 
cargoes having a flashpoint not 
exceeding 60°C to carry fire protected 
lifeboats (26.1.7). 

e. Specification Regulations for 
Lifesaving Appliances. 

1. Provide for approval of partially 
enclosed lifeboats, totally enclosed 
lifeboats (including free-fall type), gas- 
protected lifeboats, and fire-protected 
lifeboats (42, 44, 45, 46). 

2. Revise davit and winch 
requirements to provide for launching at 
20° list and 10° trim (15.6, 48.1.1). 

3. Change structural factor of safety 
for davits to 4.5 up to 20° list instead of 6 
up to 15° list (48.1.8). 

4. Require minimum lowering speed 
based on formula that increases 
lowering speed with increasing launch 
height (48.2.6). 

Planned Changes for Great Lakes 
Vessels 


a. Regulations for all Great Lakes 
cargo and miscellaneous vessels, as well 
as oceanographic vessels, would be 
revised to require: 
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1. A totally enclosed lifeboat on one 
side of the vessel large enough to 
accommodate all persons aboard. 

2. Liferafts on the other side of the 
vessel with enough aggregate capacity 
to accommodate all persons on board. 
These rafts would be normally davit 
launched and would also be arranged to 
automatically float-free. 

3. In the case of vessels with a 
forward pilot house, float-free liferafts 
in the area of the pilot house with 
sufficient capacity to accommodate the 
largest number of persons normally on 
duty there. 

4. Gravity type lifeboat launching 
appliances that enable the lifeboats to 
be boarded at the stowed position and 
the launch controlled from inside the 
boat. 

’b. Regulations for all Great Lakes tank 
vessels would be revised to require: 

1. A fire-protected totally enclosed 
lifeboat on each side of the vessel. Each 
boat would be large enough to 
accommodate all persons on board. 

2. Float-free liferafts with sufficient 
aggregate capacity to accommodate all 
on board. 

3. Rafts and launching appliances as 
described for cargo and miscellaneous 
vessels. 

c. tions for all Great Lakes 
pasSenger vessels would be revised to 
require: 

1. A combination of totally enclosed 
lifeboats and davit launched liferafts 
sufficient to accommodate all persons 
on board, plus additional boats or rafts 
to accommodate 10% of the persons 
permitted aboard, or the number of 
persons that can be accommodated in 
the largest single survival craft, 
whichever is the greater. 

2. The ratio of liferafts to lifeboats 
shall not exceed 6:1, so that the lifeboats 
can marshal and tow the liferafts as 
necessary. 

3. Lifeboat launching appliances as 
described for cargo and miscellaneous 
vessels. 

d. The rules would apply as follows: 

1. All new vessels started on or after 
the effective date. 

2. All existing tank vessels, cargo and 
miscellaneous vessels, and 
oceanographic vessels, except that those 
with gravity lifeboat davits could adapt 
those davits and launching 
arrangements to accommodate the 
enclosed boats. 

3. Existing passenger vessels would be 
required only to add float-free liferafts 
to bring survival craft capacity up to 
110% of the persons permitted on board 
in any season of operation. 

e. The following exceptions would be 
provided: 


1. Vessels under 85 m (279 ft.) long 
could substitute liferafts for the required 
lifeboats, provided that a suitable motor 
rescue boat is fitted. 

2. Passenger vessels operating not 
more than 3 miles from land or in waters 
not deep enough to submerge the upper 
deck of the vessel would have to carry 
only some combination of floats, 
buoyant apparatus or open liferafts to 
accommodate all persons on board plus 
10%, 


Consolidation of the Lifesaving 
Regulations 

The present lifesaving equipment 
regulations are spread throughout 46 
CFR Chapter I. Common requirements 
are repeated in each vessel Subchapter, 
and are not completely consistent from 
one type of vessel to another. The 
regulations can therefore be considered 


* to be overlapping and inconsistent, 


contrary to the present requirements of 
law and Administration policy. Some of 
the equipment requirements in 46 CFR 
Subchapter Q are obsolete, vague, and 
confusing. Complete revision is 
indicated. 


Application of Certain Equipment 


Requirements to Existing Vessels 


The new SOLAS Chapter Il requires 
vessels that were started before July 1, 
1986 to retrofit certain equipment by July 
1, 1991. The U.S. regulations could 
require earlier compliance. Some of this 
equipment is already required on U.S. 
ships. The items not now required and a 
brief discussion of each follows: 

1. Emergency Position Indicating 
Radio Beacons (EPIRBs) for lifeboats 
and liferafts—Time spent searching for 
survival craft could be significantly 
reduced if EPIRBs were available for 
this purpose. 

2. Two-way radiotelephone apparatus 
for communication between the ship and 
its lifeboats and liferafte—Two-way 
radio apparatus already on board most 
oceangoing vessels would satisfy this 
requirement, and should also help in the 
location of survivors. 

3. Additional float-free liferafts on 
cargo vessels and tank vessels so that 
total liferaft capacity is 100% of the 
persons on board rather than the 
present 50%—Float-free liferafts are 
provided on cargo vessels and tank 
vessels in case lifeboats are not 
available, so 100% capacity should be 
provided. 

4. Retroreflective material on 
lifeboats, liferafts, rescue boats, and ring 
buoys—Retroreflective material on life 
preservers has been effective in a 
number of rescues, and its use should be 
extended to other floating survival 
equipment. 
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The need for all of these items has 
been demonstrated in various vessel 
casualties. This equipment would be 
required on existing vessels 
approximately two years after 
publication of a final rule. 


Cost of the Regulations 


A full analysis of costs and benefits 
will be part of the rulemaking procedure. 
A preliminary estimate shows a one- 
time cost of $4,658,250 to comply with 
the retrofit requirements in the new 
SOLAS Chapter IIL A recurring annual 
cost of $2,311,840 will result from the 
additional equipment required on newly 
constructed vessels, as well as the 
added maintenance costs for the new 
equipment. 

The one-time costs arising from the 
changes for Great Lakes vessels are 
estimated to be $5,450,000, due primarily 
to the requirement to retrofit a totally 
enclosed lifeboat and davit launched 
liferaft on each vessel not so equipped 
at present. A recurring annual cost of 
approximately $60,000 would result from 
fitting the additional equipment on 
newly constructed Great Lakes vessels. 

Total estimates for the project are 
$10,108,250 total one-time cost and 
$2,371,840 in recurring annual costs. 


EPIRBs in Each Survival Craft 


The Coast Guard is considering a 
requirement for an Emergency Position 
Indicating Radiobeacon (EPIRB) in each 
survival craft, instead of one EPIRB on 
each side of the vessel stowed so that it 
can be readily carried to any survival 
craft, as in the revised SOLAS Chapter 
Ill. The Federal Communications 
Commission has already proposed rules 
that would provide for the type 
acceptance of these Class S EPIRBs (49 
FR 31736, August 8, 1984). 

The SOLAS arrangment would require 
a container to hold the EPIRB 
somewhere in the vicinity of the 
embarkation station. Experience with 
the float-free EPIRBs in containers 
already on U.S. vessels indicates ‘that’ 
operators are concerned with theft of 
the devices, so that they are often 
removed from their containers and 
locked up on the bridge or in the radio 
room. If the EPIRB is not returned before 
the vessel sails, it may not be available 
for use in case of a casualty. Even if the 
survival craft EPIRB is stowed in its 
proper location, if may be forgotten in 
the course of an abandonment. 

If the survival craft EPIRBs are 
stowed in the lifeboats and liferafts, 
they should be more secure against 
theft, and would be available for use 
whenever the survival craft is launched. 
This arrangement would not depend 
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upon someone remembering to bring the 
unit along. 

An EPIRB in an inflatable liferaft can 
be made to automatically activate when 
the liferaft floats free and inflates. Since 
this EPIRB will operate on the same 
frequency as the float-free EPIRB 
already required on these vessels, the 
present Class A EPIRB could be 
eliminated from the regulations {it is not 
required in the new SOLAS Chapter III). 

A new satellite EPIRB is expected to 
be developed as part of the Future 
Global Maritime Distress and Safety 
System (FGMDSS). This system will be 
part of a completely revised SOLAS 
Chapter IV that is expected to be 
completed in a few years. A separate 
rulemaking project will be undertaken at 
that time to propose the satellite EPIRB 
and other changes related to the 
FGMDSS. The satellite EPIRB will then 
provide the initial alert and location of 
the casualty, and the survival craft 
EPIRBs that would be required under 
this project will enable rescuers to 
locate each survival craft quickly. 

The Coast Guard intends to propose 
that an EPIRB be required in each 
survival craft, up to some maximum 
number to prevent reception problems 
from multiple transmission sources. The 
EPIRBs in float-free liferafts would be 
required to activate automatically when 
the raft floats free and inflates. The 
requirement for the present float-free 
EPIRB would be eliminated. Since most 
vessels will have two lifeboats and two 
liferafts, this would mean a total of 4 
EPIRBs rather than the 2 required under 
the new SOLAS. This would guarantee a 
locating beacon in each survival craft. 
Since these EPIRBs are relatively 
inexpensive ($150-$300 each), this 
requirement should be considered to be 
well worth the cost. 


Lifeboat and Liferaft Launching 
Arrangements on MODUs 


The MODU regulations would be 
revised to require that new MODUs 
(other than drillships) be built so that 
lifeboa‘s are launched in a direction 
headed away from the unit, that the 
lifeboats and davit-launched liferafts 
clear any part of the MODU structure by 
5 m (16.5 ft.) with the MODU on even 
keel, and that the lifeboats and davit- 
launched liferafts clear any part of the 
MODU structure at 20° adverse list. 

The OCEAN RANGER Marine Board 
of Investigation’s first recommendation 
was that the Coast Guard promote 
improvement in MODU abandonment 
systems. The Coast Guard in 
cooperating with a number of 
manufacturers that are developing new 
survival craft launching systems, 


however, none of these are ready for 
adoption. 

One thing that can be done is to 
require that the boats be launched in a 
position headed away from the unit, 
rather than the broadside arrangement 
that is usually used at present. This will 
enable the boats to apply power 
immediately in the direction away from 
the unit. A boat launched broadside on 
the weather side of a MODU in distress 
will be driven farther into or under the 
unit during the time it takes to turn it 
away. 

The boats on the OCEAN RANGER 
would have cleared a transverse 
member between the hulls at a list of 
only up to 12°. There is a possibility that 
this member was out of the water and a 
boat that was damaged struck it while it 
was being launched. A requirement for 
clearance at a 20° list would improve the 
chances for successful launching and 
would be consistent with the new 
SOLAS requirements for conventional 
ships. 

These changes can be introduced now 
and result in immediate improvement of 
the survival craft launching 
arrangements on MODUs. The MODU 
regulations would be revised that new 
MODUs (other than drillships) be built 
so that lifeboats are launched in a 
direction headed away from the unit, 
and that the lifeboats and davit- 
launched liferafts meet the launching 
clearance requirements as proposed. 
December 26, 1984. 


Clyde T. Lusk, Jr., 

Rear Admiral, U.S. Coast Guard, Chief, Office 
of Merchant Marine Safety. 

[FR Doc. 84-33851 Filed 12-28-84; 8:45 am] 
BILLING CODE 4910-14-™ 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 


Endangered and Threatened Wildlife 
and Plants: Public Hearing and 
Reopening of Comment Period on 
Proposed Endangered and Threatened 
Status for the Piping Plover 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule; notice of public 
hearing, and reopening of comment 
period. 


SUMMARY: The Service gives notice that 
a public hearing will be held in Omaha, 
Nebraska on the proposed 
determination of endangered and 
threatened status for the piping plover 
and that the comment period on the 
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proposal will be reopened. This bird is 
found on the Atlantic and Gulf Coasts, 
Great Lakes, and northern Great Plains, 
This hearing and the reopening of the 
comment period will allow comments on 
this proposal to be submitted from all 
interested parties. 


DATES: The comment period on the 
proposal is reopened. The public hearing 
will be held from 5:30 p.m. to 10:00 p.m. 
on Friday, January 18, 1985, in Omaha, 
Nebraska. The comment period, which 
originally closed on January 7, 1985, now 
closes January 28, 1985. 


ADDRESSES: The public hearing will be 
held at the Peter Kiewit Conference 
Center Room 102A, 1313 Farnam on the 
Mall, Omaha, Nebraska. Written 
comments and materials should be sent 
to the Endangered Species Coordinator, 
U.S. Fish and Wildlife Service, Federal 
Building, Fort Snelling, Twin Cities, 
Minnesota 55111. Comments and 
materials will be available for public 
inspection during business hours, by 
appointment, at the above address. 


FOR FURTHER INFORMATION CONTACT: 
For information on the public hearing, 
contact James M. Engel, Endangered 
Species Coordinator, U.S. Fish and 
Wildlife Service, Federal Building, Fort 
Snelling, Twin Cities, Minnesota 55111. 
(612/725-3276 or FTS 725-3276). 


SUPPLEMENTARY INFORMATION: 


Background 


The piping plover (Charadrius 
melodus) is a sparrow-sized shorebird 
that nests on beaches of the Atlantic 
Coast from Newfoundland to North 
Carolina, along the shores of the Great 
Lakes and saline wetlands of the 
northern Great Plains and on sandbars 
in rivers of the Upper Missouri River 
system. The species winters along the 
Gulf Coast and Atlantic Coast from 
South Carolina to Florida, and the 
Bahamas and Greater Antilles. The 
Service has information that the species 
is endangered and threatened by human 
disturbance, habitat destruction, 
alteration of natural river dynamics, and 
unfavorable plant succession. In the 
Federal Register of November 8, 1984 (49 
FR 44712-44715), the Service proposed 
determination of endangered status for 
the piping plover in the Great Lakes 
watershed and threatened status 
everywhere else. The period for 
submission of public comments on the 
proposal was originally scheduled to 
last until January 7, 1985. 

Section 4(b)(5)(E) of the Endangered 
Species Act of 1973, as amended, 
requires that a public hearing be held, if 
requested within 45 days of the 
publication of a proposed rule. On 
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December 20, 1984 the Service received 
, aletter from the Audubon Society of 
Omaha, Nebraska requesting a public 
hearing on the proposed rule to 
determine endangered and threatened 
status for the piping plover. On the same 
day the Service received a letter from 
Tom Pitts & Associates, Consulting 
Engineers, Loveland, Colorado, on 
behalf of the Colorado-Nebraska- 
Wyoming Interstate Task Force on 
Endangered Species, requesting three 
public hearings in Colorado, Nebraska, 
and Wyoming on the proposal to 
determine endangered and threatened 
status for the piping plover. The Service 
will hold only one public hearing and it 
will be in Nebraska. The Service has 
scheduled the hearing for January 18, 
1985, from 5:30 p.m. to 10:00 p.m., at the 
Peter Kiewit Conference Center Room 


102A, 1313 Farnam on the Mall, Omaha, 
Nebraska: Those parties wishing to 
make statements for the record should 
have available a copy of their 
statements to be presented to the 
Service at the start of the hearing. Oral 
statements may be limited to 5 to 10 
minutes, if the number of parties present 
necessitates some limitation. There are 
no limits to the length of written 
comments presented at the hearing or 
mailed to the Service. 

In order to accomodate the hearing, 
the Service also reopens the public 
comment period on the proposal. 
Written comments may now be 
submitted until January 28, 1985 to the 
Service office in the ADDRESSES section. 


Author 
The primary author of this notice is 


50749 


John G. Sidle, U.S. Fish and Wildlife 
Service, Federal Building, Fort Snelling, 
Twin Cities, Minnesota 55111. 


Authority: The authority for this action is 
the Endangered Species Act of 1973 (16 U.S.C. 
1531 et seq.; Pub. L. 93-205, 87 Stat. 884; Pub. 
L. 94-359 90 Stat. 911; Pub. L. 95-632, 92 Stat. 
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97— 
304, 96 Stat. 1411). 


List of Subjects in 50 CFR Part 17 


Endangered and threatened wildlife, 
Fish, Marine mammals, Plants 
(agriculture). 


Dated: December 21, 1984. 
Harvey K. Nelson, 
Regional Director. 


[FR Doc. 84-33900 Filed 12-28-84; 8:45 am] 
BILLING CODE 4310-56-M 
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Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Soil Conservation Service 


West Branch of the Brandywine Creek 
Watershed, PA; intent To Prepare an 
Environmental impact Statement 


AGENCY: Soil Conservation Service, 
USDA. 


ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 19€9, the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500), and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that the environmental impact 
statement is being prepared for the West 
Branch of the Brandywine Creek 
Watershed, Chester, Delaware and 
Lancaster Counties, Pennsylvania. 


FOR FURTHER INFORMATION CONTACT: 
James H. Olson, State Conservationist, 
Soil Conservation Service, Box 985 
Federal Square Station, Harrisburg, 
Pennsylvania 17108, telephone (717) 782- 
4453. 

SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the action may cause significant local, 
regional, or national impacts on the 
environment. As a result of these 
findings, Mr. James H. Olson, State 
Conservationist, has determined that the 
preparation and review of an 
environmental impact statement is 
needed for this project. 

The project concerns a plan for flood 
prevention, water supply, and 
watershed protection. Proposed for 
installation are one flood prevention 
dam, two multiple-purpose dams for 
flood prevention and water supply, and 
land treatment measures. 


A draft environmental impact 
statement will be prepared for the 
project features and circulated for 
review by agencies and the public. The 
Soil Conservation Service invites 
participation and consultation of 
agencies and individuals that have 
special expertise, legal jurisdiction, or 
interest in the preparation of the draft 
environmental impact statement. 
Further information on the proposed 
action may be obtained from James H. 
Olson, State Conservationist, at the 
above address or telephone (717) 782- 
4453. 

(Catalog of Federal Domestic Assistance 
Program No. 10.904, Watershed Protection 
and Flood Prevention Program. Presidental 
Executive Order 12372 establishing the State 
and local review of federal and federally 
assisted programs and projects is applicable) 

Dated: December 18, 1984. 

James H. Olson, 
State Conservationist. 
[FR Doc. 84-33899 Filed 12-28-84; 8:45 am] 


BILLING CODE 3410-16-M 


Clear Creek Watershed, IL; 
Deauthorization of Federal Funding 


AGENCY: Soil Conservation Service, 
USDA. 


ACTION: Notice of Deauthorization of 
Federal Funding. 


SUMMARY: Pursuant to the Watershed 
Protection and Flood Prevention Act, 
Pub. L. 83-566, and the Soil 
Conservation Service Guidelines (7 CFR 
Part 622), the Soil Conservation Service 
gives notice of the deauthorization of 
Federal funding for the Clear Creek 
Watershed Project, Cass County, 
Illinois, effective on December 13, 1984. 


FOR FURTHER INFORMATION CONTACT: 
John J. Eckes, State Conservationist, Soil 
Conservation Service, 301 North 
Randolph Street, Champaign, Il 61820, 
217/398-5267. 


(Catalog of Federal Domestic Assistance 
Program No. 10.904, Watershed Protection 
and Flood Prevention. Office of Management 
and Budget Circular No. A-95 regarding State 
and local clearinghouse review of Federal 
and federally assisted programs and projects 
is applicable) 


Federal Register 
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Monday, December 31, 1984 


Dated: December 19, 1984. 
John J. Eckes, 
State Conservationist. 
[FR Doc. 84-33904 Filed 12-28-84; 8:45 am] 
BILLING CODE 3410-06-M 
—_—_—_—_—l=sasal—_—_—_— 
DEPARTMENT OF COMMERCE 


Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: Bureau of Economic Analysis 
Title: Direct Transactions of U.S. 
Reporter with Foreign Affiliate 
Form number: Agency—BE-577; OMB- 
0608-0004 
Type of request: Revision of a currently 
approved collection 
Burden: 11,000 respondents; 44,000 
reporting hours 

Needs and uses: This survey secures 
data on current and capital account 
transactions between U.S. persons 
and foreign business enterprises in 
which they have an equity interest of 

10 percent or more. The data is 

necessary to compile the quarterly 

balance of payments accounts and the 
annual international investment 
position of the United States. 

Affected public: Businesses or other for- 
profit institutions 

Frequency: Quarterly 

Respondent's obligation: Required to 
obtain or retain a benefit 

OMB desk officer: Timothy Sprehe, 
395-4814 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals (202) 377-4217, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, D.C. 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Timothy Sprehe, OMB Desk Officer, 
Room 3235, New Executive Office 
Building, Washington, D.C. 20503. 











Dated: December 21, 1984. 


Margaret Woody, 
Management Analyst. 
[FR Doc. 64-33805 Filed 12-28-84; 8:45 am] 


BILLING CODE 3510-CW-M 





Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


Agency: International Trade 
Administration 

Title: Quarterly Report on Exports to 
Service Equipment Shipped Against a 
Validated Export License 

Form Number: Agency—EAR 376.4(d); 
OMB—0625-0067 

Type of Request: Reinstatement of a 
previously approved collection 

Burden: 100 respondents; 200 reporting 
hours 

Needs and Uses: This report permits 
U.S. exporters to export parts to 
service U.S. equipment in certain 
foreign countries (Country Groups Q, 
W, and Y). The equipment was 
previously exported from the U.S. 
under a validated license. 


Affected Public: Businesses or other for- 
profit institutions, small businesses or 
organizations 

Frequency: Quarterly 

Respondent's Obligation: Required to 
obtain or retain a benefit 

OMB Desk Officer: Sheri Fox, 395-3785 


Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals (202) 377-4217, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW, 
Washington, D.C. 20230. 


Written comments and 
recommendations for the proposed 
information collection should be sent to 
Sheri Fox, OMB Desk Officer, Room 
3235, New Executive Office Building, 
Washington, D.C. 20503. 


Dated: December 24, 1984. 


Edward Michals 
Departmental Clearance Officer. 
[FR Doc. 84-33860 Filed 12-28-84; 8:45 am] 


BILLING CODE 3510-CW-M 
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international Trade Administration 
[A-351 404] 


Certain Welded Carbon Steel Pipes 
and Tubee From Brazil; Preliminary 
Determination of Sales at Less Than 
Fair Value 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 

ACTION: Notice. 


SUMMARY: We have preliminarily 
determined that certain welded carbon 
steel pipes and tubes (pipe and tubes) 
from Brazil are being, or are likely to be, 
sold in the United States at less than fair 
value. We have also preliminarily 
determined that critical circumstances 
do not exist in this investigation. We 
have notified the U.S. International 
Trade Commission (ITC) of our 
determination. We have directed the 
U.S. Customs Service to suspend 
liquidation on all entries of the subject 
merchandise as described in the 
“Suspension of Liquidation” section of 
this notice. 

If this investigation proceeds 
normally, we will make a final 
determination by March 11, 1985. 
EFFECTIVE DATE: December 31, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Ken Stanhagen, Office of Investigations, 
Import Administration, International 
Trade Administration, Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, D.C. 20230, 
telephone: (202) 377-1777. 
SUPPLEMENTARY INFORMATION: 
Preliminary Determination 

We have preliminarily determined 
that pipe and tubes from Brazil are being 
or are likely to be, sold in the United 
States at less than fair value, pursuant 
to section 733(b) of the Tariff Act of 
1930, as amended (the Act). For two 
producers, Persico Pizzamiglio S.A. 
(Persico) and Fornasa S.A. (Fornasa), 
we found no sales at less than fair 
value. 

For the remaining producer, we have 
found that the foreign market value of 
pipe and tubes exceeded the United 
States price on 35 percent of the sales 
we compared. These margins ranged 
from 0.03 percent to 35.24 percent. The 
overall weighted-average margin is 3.23 
percent. The weighted-average margins 
for individual companies investigated 
are listed in the “Suspension of 
Liquidation” section of this notice. 


Case History 


On July 17, 1984, we received a 
petition from the Committee on Pipe and 
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Tube Imports on behalf of the U.S. 
industry producing the subject pipe and 
tubes. In compliance with the filing 
requirements of section 353.36 of our 
Regulations (19 CFR 353.36), the petition 
alleged that imports of pipe and tubes 
from Brazil are being, or are likely to be, 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Act, and that these imports are 
causing material injury, or threaten 
material injury, to a United States 
industry. The petition also alleged that 
critical circumstances exist under 
section 733(e) of the Act. 

After reviewing the petition, we 
determined it contained sufficient 
grounds upon which to initiate an 
antidumping investigation. We are also 
investigating whether there were sales 
in the home market at less than the cost 
of production. We notified the ITC of 
our action and initiated such an 
investigation on August 6, 1984 (49 FR 
21390). On August 31, 1984, the ITC 
determined that there is a reasonable 
indication that imports of pipe and tubes 
are materially injuring a United States 
industry (49 FR 35871). 

The petitioner alleged that at least 
five Brazilian companies produce pipe 
and tubes for export to the United 
States. We found that three companies, 
Persico, Fornasa, and Apolo Produtos de 
Aco S.A. (Apolo), accounted for 
approximately 98 percent of imports to 
the United States during the period of 
investigation. Questionnaires were sent 
to these companies on August 11, 1984. 
Responses to the questionnaires were 
received on September 24, 1984. On 
October 19, 1984, petitioner alleged that 
respondents home market sales were at 
prices below their cost of production. 
On October 25, 1984, the Department 
requested that respondents submit 
additional information on home market 
sales and cost of production. 
Respondents submitted supplementary 
information on home market sales on 
November 13, 1984. Cost of production 
responses for each respondent were 
received on December 3, 1984. 


Scope of Investigation 


The products covered by this 
investigation are “certain welded 
carbon steel pipes and tubes,” which 
include certain small-diameter circular 
welded carbon steel pipes and tubes. 
Small-diameter circular welded carbon 
steel pipes and tubes, with an outside 
diameter of 0.375 inch or more but not 
over 4.5 inches and with a wall 
thickness of not less than 0.065 inch, are 
currently classified in the Tariff 
Schedules of the United States, 
Annotated (TSUSA) under items 
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610.3231, 610.3234, 610.3241, 610.3242, 
and 610.3243. These products, commonly 
referred to in the industry as standard 
pipe or structural tubing, are produced 
to various ASTM specifications, most 
notably A-120 and A-135. 


Fair Value Comparison 


To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. 

United States Price 

As provided in section 772{b) of the 
Act, we used the purchase price of the 
subject merchandise to represent the 
United States price for sales by the 
Brazilian producers, because the 
merchandise was sold to unrelated 
purchasers prior to its importation into 
the United States. 

Fornasa did not submit adequate 
information regarding selling prices to 
the United States in a proper form and a 
timely fashion. Specifically, the 
computer tape submitted by Fornasa 
was not usable by the Department. A 
revised computer tape was not received 
in time for use in this preliminary 
determination. Therefore, for purposes 
of this preliminary determination, we 
used the best information available for 
United States price which was the hard 
copy listing of sales submitted by 
Fornasa. Due to the large volume of 
transactions involved, we selected and 
made comparisons for twenty 
representative product groupings. These 
product groupings — for 38 percent 
of the U.S. sales by volum 

For each company, we ealvuiute the 
purchase price based on the FOB or C&F 
price to unrelated purchasers in the 
United States. We made deductions, 
where appropriate, for foreign inland 
friehgt, foreign brokerage and handling 
charges and ocean freight. We also 
made an adjustment for the amount of 
taxes imposed on such sales in Brazil 
which were not collected by reason of 
the exportation of the merchandise to 
the United States. 


Foreign Market Value 


In accordance with section 773 of the 
Act, we calculated foreign market value 
based on home market sales. We 
compared identical merchandise where 
possible. Where no identical 
merchandise was sold in the home 
market, in acoordance with section 
771(26) of the Act, we made 
comparisons based on type, grade and 
dimensional categories selected by a 
Commerce Department industry expert. 
For the purposes of our final 
determination, we will seek additional 


information to further delineate the 
cat used in our comparisons. 
The petitioner alleged that sales in the 
home market were at prices below the 
cost of producing the merchandise. We 
examined production costs which 
included all appropriate costs for 
materials fabrication and general 
expenses. We found sufficient sales in 
the home market above the cost of 
production to allow us to use home 
market prices in accordance with 
section 773(a)(1)(A) of the Act to 
determine foreign market value. 

We calculate the home market price 
on the basis of the FOB delivered, 


unpacked, price to unrelated purchasers. 


We made a deduction for foreign iniand 
freight. We made adjustments for credit 
expenses and sales commissions on U.S. 
and home market sales in accordance 
with § 353.3 of the Regulations {19 CFR 
353.15). We made adjustments, where 
appropriate, for physical differences in 
the merchandise in accordance with 
section 773{a}(4}{c) of the Act. a 
adjustments for differences in the 
merchandise were based on differences 
in the cost of material direct labor, and 
directly related factory overhead. Since 
the merchandise subject to this 
investigation was sold unpacked in both 
markets no adjustment was made for 
packing. 

The following claims were disallowed 
in calculating foreign market value. 
Respondents claimed a circumstance of 
sale adjustment for warehousing 
expenses. We did not allow this 
adjustment because there expenses 
were incurred prior to the sale of the 
merchandise. Respondents claimed 
amounts for indirect sales expenses in 
the home market, and quantity and 
distributor discounts. None of these 
claims has been allowed at this time 
because of insufficient documentation 
and explanation. We will seek further 
information for purposes of our final 
determination. 


Determination of Critical Cincumstances 


The petitioner alleged that imports of 
pipe and tubes from Brazil present 
“critical circumstances.” Under section 
733(e}(1) of the Act, critical 
circumstances exist if we determine {1) 
there is a history of dumping in the 
United States or elsewhere of the class 
or kind of the merchandise which is the 
subject of the investigation, or the 
person by whom, or for whose account, 
the merchandise was imported knew or 
should have known that the exporter 
was selling the merchandise which is 
the subject of the investigation at less 
than its fair value; and (2) there have 
been massive imports of the class or 


kind of merchandise that is the subject 
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of the investigation over a relatively 
short period. 

In determining whether there is a 
history of dumping of pipe and tubes 
from Brazil in the United States or 
elsewhere, we reviewed past 
antidumping findings of the Department 

the Treasury as well as past 
Department of Commerce antidumping 
duty orders. We also reviewed the 


’ antidumping actions of other countries, 


and found no antidumping 
determinations on the subject pipe and 
tubes from Brazil. 

We then considered whether the 
person by whom, or for whose account, 
this product was imported knew or 
should have known that the exporter 
was selling this product at less than its 
fair value. It is the Department's position 
that this test is met where margins 
calculated on the basis of responses to 
the Department's questionaire are 
sufficiently large that the importer knew 
or should have known that prices for 
sales to the United States (as adjusted 
according to the antidumping law) were 
significantly below home market sales 
prices. In this case, the margins 
calculated on the basis of the responses 
to the Department's questionnaire are 
not sufficiently large that the importer 
knew or should have known that the 
merchandise was being sold in the 
United States at less than fair value. 
Therefore, we determine that the 
importer did not have knowledge of 
sales at less than fair value. Since there 
is no history of dumping in the United 
States or elsewhere and we have no 
reason to believe or suspect that 
importers of this product knew or should 
have known that it was being sold at © 
less than fair value, we determine that 
critical circumstances do not exist with 
respect to imports of this product from 
Brazil. 

Verification 


We will verify ail information used in 
reaching a final determination in this 
investigation. 

Suspension ef Liquidation 4 

In accordance with section 733(d) of 
the Act, we are directing the United 
States Customs Service to suspend 
liquidation of all entries of pipe and 
tubes from Brazil entered, or withdrawn 
from warehouse, for consumption on or 
after the date of publication of this 
notice in the Federal Register. The 
Customs Service shall require a cash 
deposit or the posting of a bond equal to 
the estimated weighted-average amount 
by which the foreign market value of the 
merchandise subject to this 
investigation exceeded the United 
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States price. This suspension of 
liquidation will remain in effect until 
further notice. The weighted-average 
margins are as follows: 


ITC Notification 


In accordance with section 733(f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonconfidential 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 
order, without the consent of the Deputy 
Assistant Secretary for Import 
Administration. The ITC will determine 
whether the domestic industry is 
materially injured, or threatened with 
material injury, by reason of these 
imports. 


Public Comment 


In accordance with section 353.47 of 
the Commerce Regulations, if requested, 
we will hold a public hearing to afford 
interested parties an opportunity to 
comment on this preliminary 
determination at 10:00 a.m. on January 
23, 1985, at the U.S. Department of 
Commerce, Room 1414, 14th Street and 
Constitution Avenue, NW., Washington, 
D.C. 20230. Individuals who wish to 
participate in the hearing must submit a 
request to the Deputy Assistant 
Secretary for Import Administration, 
Room B-099, at the above address 
within 10 days of this notice. Requests 
should contain: (1) The party’s name, 
address, and telephone number; (2) the 
number of participants; (3) the reason 
for attending, and (4) a list of the issues 
to be discussed. In addition, prehearing 
briefs in at least 10 copies must be 
submitted to the Deputy Assistant 
Secretary by January 14, 1985. Oral 
presentations will be limited to issues 
raised in the briefs. All written views 
should be filed in accordance with 19 
CFR 353.46, within 30 days of 


publication of this notice, at the above 
address in at least 10 copies. 

Alan F. Holmer, 

Deputy Assistant Secretary for Import 
Administration. 


December 24, 1984. 
[FR Doc. 84-33834 Filed 12-26-84; 8:45 am] 
BILLING CODE 3510-DS-™ 


{C-301-401] 


Preliminary Affirmative Countervailing 
Duty Determinations; Certain Textile 
Mill Products and Appareil from 
Colombia 

AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 

ACTION: Notice. 


SUMMARY: We preliminarily determine 


that certain benefits which constitute 
bounties or grants within the meaning of 
the countervailing duty law are being 
provided to manufacturers, producers, 
or exporters in Colombia of certain 
textile mill products and apparel. The 
estimated net bounty or grant is 14.29 
percent ad valorem for textiles and 7.93 
percent ad valorem for apparel. We are 
directing the U.S. Customs Service to 
suspend liquidation of all entries of 
certain textile mill products and apparel 
from Colombia that are entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice, and to require 
a cash deposit or bond on entries of 
these products in the amount equal to 
the estimated net bounty or grant. 

If these investigations proceed 
normally, we will make our final 
determinations by March 7, 1984. 

These investigations were initiated by 
the Department under the title “Certain 
Textiles and Textile Products from 
Colombia.” Because of the number of 
products covered, and the differences in 
those products, the Department 
determined that it should conduct 
separate investigations—one of textiles 
and non-apparel textile products, and 
one of apparel. Because of the potential 
for confusion, as apparel can also be 
considered a textile product, we are 
changing the titles of these 
investigations to “Certain Textile Mill 
Products and Apparel from Colombia.” 
The scope of these investigations 
remains the same as announced in the 
initiation. 

EFFECTIVE DATE: December 31, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Tom Bombelles or Vince Kane, Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
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Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, D.C. 20230; telephone: (202) 
377-3174 or 377-5414. 


SUPPLEMENTARY INFORMATION: 
Preliminary Determinations 


Based upon our investigations, we 
preliminarily determine that there is 
reason to believe or suspect that certain 
benefits which constitute bounties or 
grants within the meaning of section 303 
of the Tariff Act of 1930, as amended 
(the Act), the being provided to 
manufacturers, producers or exporters 
in Colombia of certain textile mill 
products and apparel. For purposes of 
these investigations, the following 
programs are preliminarily found to 
confer a bounty or grant: 
¢ Export Rebates under Law 67 of 
1979; 

¢ Export Financing through The 
Export Promotion Fund; and 

¢ Preferential Financing through the 
Industrial Development Institute. 

We estimate the net bounty or grant 
to be 14.29 percent ad valorem for 
textiles and 7.93 percent ad valorem for 
apparel. 


Case History 


On July 23, 1984, we received a 
petition from the American Textile 
Manufacturers Institute, the 
Amalgamated Clothing and Textile 
Workers Union and the International 
Ladies’ Garment Workers Union, on 
behalf of the U.S. industry producing 
certain textile mill products and apparel. 
In compliance with the filing 
requirements of § 355.26 of our 
regulations (19 CFR 355.26), the petition 
alleges that manufacturers, producers, 
or exporters in Colombia of certain 
textile mill products and apparel 
receive, directly or indirectly, benefits 
which constitute bounties or grants 
within the meaning of section 303 of the 
Act. 

We found that the petition contained 
sufficient grounds upon which to initiate 
countervailing duty investigations, and 
on August 13, 1984, we initiated such 
investigations (49 FR 32892). We stated 
that we expected to issue preliminary 
determinations by October 16, 1984. On 
September 21, 1984 we determined these 
investigations to be “extraordinarily 
complicated,” as defined in section 
703(c)(1)(B) of the Act. Therefore, we 
extended the period for making our 
preliminary determinations by 65 days 
until December 20, 1984 (49 FR 40198). 

Since Colombia is not a “country 
under the Agreement” within the 
meaning of section 701(b) of the Act and 
the merchandise being investigated is 
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dutiable, sections 303 (a}{1) and (b) of 
the Act apply to these investigations. 
Accordingly, the domestic industry is 
not required to allege that, and the U.S. 
International Trade Commission is not 
required to determine whether, imports 
of these products cause or threaten 
material injury to a U.S. industry. 

Due to the broad scope of these 
investigations, we employed a two-step 
questionnaire process. We presented a 
preliminary questionnaire to the 
government of Colombia in Washington, 
D.C., on August 24, 1984. Based on the 
response to the preliminary 
questionnaire, we selected four textile 
producers and exporters and three 
apparel producers and exporters, who 
account for at least 60 percent of the 
textiles and apparel exported to the 
United States from Colombia. On 
October 23, 1984 we presented a 
supplemental questionnaire to the 
government of Colombia in Washington, 
D.C. requesting responses from these 
companies. We received responses to 
our supplemental questionnaire on 
December 4, 1984. One textile producer, 
Polymer, S.A., did not respond to our 
questionnaire. Although the response to 
the preliminary questionnaire states that 
Polymer receives certain export 
benefits, counsel for respondents has 
informed us that Polymer does not, in 
fact, export any products under 
investigation. One company, Creaciones 
Inesita, requested exclusion from these 
investigations on the grounds that it 
does not export any textile mill products 
or apparel. 

Certain respondents in the Certain 
Textile Mill Products and Apparel 
investigations have raised the issue as 
to whether petitioners have standing to 
file these cases. We have addressed this 
issue in our preliminary determination 
of Certain Textile Mill Products and 
Apparei from indonesia, to be published 
on December 21, 1984. See that 
determination notice for our comments 
on the issue of petitioners’ standing. 


Scope of the Investigation 


The products covered by these 
investigations are certain textile mill 
products and apparel, which are 
described in Appendix A, attached to 
this notice. 

Analysis of Programs 

Throughout this notice, we refer to 
certain general principles applied to the 
facts of the instant investigation. These 
principles are described in the 
“Subsidies Appendix” attached to the 
notice of “Cold-Rolled Carbon Steel 
Plat-Rolled Products from Argentina; 
Final Affirmative Countervailing Duty 
Determination and Countervailing Duty 


Order,” which was published in the 
April 26, 1984 issue of the Federal 
Register (49 FR 18006). 

Consistent with our practice in 
preliminary determinations, where a 
response to an allegation denies the 
existence of a program, receipt of 
benefits under a program, or eligibility 
of a company or industry for benefits © 
under a program, and the Department 
has no persuasive evidence showing 
that the response is incorrect, we accept 
the response for purposes of the 
preliminary determination. All such 
responses, of course, are subject to 
verification. If the response cannot be 
supported at verification, and the 
program is otherwise counteravailable, 
the program will be considered a bounty 
or grant in the final determination. 

For purposes of these preliminary 
determinations, the period for which ‘we 
are measuring bounties or grants (“the 
review period”) is calendar year 1983. 

Based upon our analysis of the 
petition and the responses to our 
questionnaires, we preliminarily 
determine the following: 


I. Programs Determined To Confer 
Bounties or Grants 


We preliminarily determine that 
bounties or grants are being provided to 
manufacturers, producers, or exporters 
in Colombia of certain textile mill 
products and apparel under the 


following programs. 
A. Export Rebates Under Law 67 of 1979 


The government of Colombia provides 
payments to exporters of textiles and 
apparel in the form of negotiable tax 
certificates (“CATs”), which may be 
used for the payment of various taxes 
(i.e., income, sales and customs taxes}, 
or may be sold on the stock exchange at 
a discount. Rebates are calculated as a 
percentage of the domestic value-added 
content of the exported product. In its 
questionnaire response, the government 
of Colombia states that the current rate 
of payment is 9.62 percent for textiles 
and men’s wearing apparel exported to 
the United States, and 12.00 percent for 
women’s wearing apparel exported to 
the United States. 

The government of Colombia 
contends that the CAT is not a bounty 
or grant because it represents a 
nonexcessive rebate of indirect taxes. In 
support of this contention, the 
government has submitted a copy of a 
tax incidence study on textiles and 
apparel which it claims was completed 
in 1978 and used as the basis for 
calculating the amount of the CAT 


rebate. 
Under U.S. countervailing duty law, 
the non-excessive rebate of indirect 
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taxes levied at the final stage, and of 
prior stage cumulative indirect taxes 
borne by inputs that are physically 
incorporated into the final product, is 
not considered a subsidy. In order to 
determine whether a cash payment on 
export is a bona fide rebate of indirect 
taxes, we examine whether: (1) The 
program involved operates for the 
purpose of rebating indirect taxes; (2) 
there is a clear link between eligibility 
for payments on exports and indirect 
taxes paid; and (3) the government has 
reasonably calculated and documented 
the actual tax incidence borne by the 
product concerned and has 
demonstrated a clear link between such 
tax incidence and the rebate amount 
paid on export. 

The law establishing the CAT does 
relate the rebate to indirect taxes. 
However, in our Suspension of 
Investigation, Roses and other Cut 
Flowers from Colombia (48 FR 2158, 
January 18, 1983), we determined that - 
the CAT program did not satisfy the first 
test with regard to fresh cut flowers 
because less than five percent of the 
total taxes claimed by the government 
of Colombia to be eligible for rebate 
were indirect taxes on physically 
incorporated inputs. For textiles and 
apparel, we examined documents 
submitted by the Colombian government 
itemizing the taxes eligible for inclusion 
in the CAT rebate, and we concluded 
that a significant portion of the CAT 
rebate applies to indirect taxes 
physically incorporated in the exported 
products. Therefore, we preliminarily 
determine that, with respect to textiles 
and apparel, the CAT program operates 
for the purpose of rebating indirect 
taxes. 

In its questionnaire response, the 
government of Colombia states that 
each of the major product categories of 
textiles and textile products was 
analyzed for the 1978 tax incidence 
study. Cost structures were established 
on a firm-by-firm basis, and the tax 
incidence on each input was calculated 
to determine the value of the taxes in 
the f.o.b. value of the final product. 
Examination of the supporting 
documents provided with the 
questionnaire response leads us to 
conclude that there is a link between 
eligibility for the rebates and indirect 
taxes paid. Therefore, we preliminarily 
determine that our second test is met. 

With respect to our third test, we have 
reviewed the documents submitted by 
the government showing its detailed 
calculation of the rebate rates. These 
calculations itemize the inputs and list 
import taxes and domestic indirect 
taxes, as well as indirect taxes 
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embedded in domestically-produced 
inputs. The government also includes in 
its calculation of the CAT rebate rate 
payroll taxes and allowances for 
reductions in the value of the CAT due 
to devaluation and delays in receipt of 
the rebate. 

Because the indirect tax incidence is 
less than the full rate of CAT rebate, we 
preliminarily determine that there is an 
excessive remission of indirect taxes on 
exported goods. To determine the 
benefit from this excessive remission of 
indirect taxes, we have calculated the 
average indirect tax incidence on 
physically incorporated inputs for 
textiles and apparel, using tables 
provided by the Colombian government 
which show the average cost structures 
incidence of indirect taxes on physically 
incorporated inputs in textiles and 
apparel. 

The questionnaire response states 
that the amount of CAT received varies 
by shipment, because rebates are 
calculated as a percentage of the 
domestic value-added in each export 
shipment. Therefore, to estimate the 
amount of overrebate, we calculated the 
amount of CATs earned by each 
company on exports to the U.S. during 
the period of review, as reported in the 
questionnaire response, and divided this 
amount by each company’s exports to 
the U.S. From this rate of rebate, we 
subtracted our estimated percentage 
indirect tax incidence on physically 
incorporated inputs for textiles or 
apparel, as appropriate. We then 
weight-averaged the resulting 
overrebate rates to preliminarily 
determine a bounty or grant of 1.05 
percent ad valorem for textiles and 2.95 
percent ad valorem for apparel. 

On April 1, 1984, the Colombian 
government abolished the CAT program 
and replaced it with a new tax 
reimbursement program, the CERT 
program. The Colombian government 
states in its questionnaire response that 
rebates under this program are based on 
updated tax incidence calculations, 
based on data from the 1978 study. 
Because this program was not used by 
the companies under investigation 
during the review period, we have not 
determined whether it confers a 
countervailable benefit. 


B. Export Financing Through the Export 
Promotion Fund - 


1. Working Capital Loons Under 
Resolution 50. Colombian producers of 
certain textile mill products and apparel 
for export receive short-term financing 
under Resolution 59. Resolution 59 was 
passed by the Monetary Board of 
Colombia on August 30, 1972. It 
authorizes the provision of working 


capital loans to companies which 
produce, warehouse or sell merchandise 
other than coffee and petroleum 
exclusively for export. Resolution 59 
financing is administered by the Export 
Promotion Fund (“PROEXPO”), a 
government agency, and is disbursed by 
banks and other financial institutions. 

According to the response of the 
government of Colombia, the interest 
rate on such loans during the period of 
investigation was 18 percent or 19 
percent, depending on the date the loan 
was received. The duration of these 
loans is six months, and the maximum 
principal is 80 percent of the value of the 
merchandise. Four of the firms under 
investigation, two textile producers and 
two apparel producers, had loans 
outstanding under Resolution 59 during 
the period of review. 

In order to determine whether short- 
term financing under Resolution 59 
provides benefits which constitute 
export subsidies, we compared the 18 
percent and 19 percent rates to the 
appropriate benchmark. As specified in 
the Subsidies Appendix, the benchmark 
for short-term loans is the most 
appropriate national average 
commercial rate. 

The Banco de la Republica, 
Colombia’s central bank, does not 
publish average commercial rates. In its 
response, the Government of Colombia 
claims that the weighted-average 
interest rate for all government 
financing was 19.97 percent in 1983. The 
government of Colombia also provided a 
table showing that the weighted-average 
interest rate for all financing provided 
by Colombia's major financial 
institutions was 23.41 percent in 1983. 
However, we do not believe these rates 
represent appropriate benchmarks. The 
first rate is composed of interest rates 
on potentially countervailable 
government funds, including PROEXPO. 
The second rate represents an average 
rate of all outstanding credit, rather than 
the average interest rate charged on 
loans granted during the period of 
review. 

The Business International 
Corporation's Financing Foreign 
Operations {"‘FFO") reports for May and 
August 1983 indicate that nominal rates 
for short-term loans from private banks 
in Colombia averaged around 36 percent 
throughout 1983. The FFO is a reputable 
publication that is widely used asa 
source of information on current 
business trends around the world. We 
found no alternative official sources of 
national interest rates published in 
Colombia. Therefore, as best evidence, 
we have preliminarily chosen a rate of 
36 percent as the short-term commercial 
benchmark for 1983. We intend to seek 
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additional information on short-term 
commercial interest rates at verification: 

Using this benchmark, we calculate an 
estimated bounty or grant of 2.55 
percent ad valorem for textiles and 1.40 
percent ad valorem for apparel. 

2. Special Line of Credit to the Textile 
Industry. Petitioners allege that in 1982 
and 1983 the Colombian government 
established special credit lines for the 
textile and apparel industry at below- 
market rates. The government response 
indicates that PROEXPO administers 
this special line of credit to the textile 
industry, which refinanced all 
outstanding PROEXPO loans under 
Resolution 14, Resolution 59, and certain 
other debts. All loans under this 
program were refinanced in December 
1982, for a term of two years, at an 
interst rate of 18 percent. Three textile 
producers and one apparel producer 
under investigation had loans 
outstanding under this program during 
the period of review. 

It is unclear from the government 
response whether this program was 
contingent upon exportation. However, 
since the special credit line was 
extended specifically to loans 
administered by PROEXPO we 
preliminarily determine that this 
program confers a bounty or grant on 
exports of the subject merchandise. 

To calculate the benefit from these 
loans, we treated loans of one year or 
less as short-term loans. For loans of 
over one year, we used the long-term 
loan methodology described in the 
Subsidies Appendix. Company-specific 
benchmark information was not 
provided in the questionnaire response. 
Furthermore, we were unable to find 
published statistics concerning long- 
term commercial loan rates in Colombia. 
Therefore, as the long-term loan 
benchmark, we used the 36 percent 
annual interest rate for short-term 
commercial loans as the best 
information available. We intend to 
seek more information on commercial 
long-term loan rates at verification. One 
company is in a bankruptcy proceeding 
and paid no interest during the period of 
review. We have no information 
whether suspension of interest 
payments is a normal procedure for a 
Colombian bankruptcy reorganization, 
and therefore we treated loans to this 
company as zero-interest loans. We 
calculated estimated subsidy rates of 
10.4 percent ad valorem for textiles and 
3.06 percent ad valorem apparel. 

3. Credits for Capital Investment 
Under Decree 2366. Under Decree 2366 
PROEXPO provides, through commercial 
banks, long-term financing for capital 
investment. The annual amount of the 








50756 


Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Notices 





loan cannot exceed two million pesos 
and the maximum term is five years. 
The annual interest rate for these loans 
is 14 percent. Two of the companies 
under investigation, representing both 
textile and apparel exports, had loans 
outstanding under this program during 
the period of review. 

This financing is available only to 
applicants whose investment projects 
are approved by PROEXPO. Since 
PROEXPO financing is limited to 
exporters, we preliminarily determine 
that this program confers a bounty or 
grant on exports of the subject 
merchandise. We calculated the benefit 
from these loans using the same 
methodology as for the Special Credit 
Line for Textiles described above. We 
calulated estimated subsidy rates of 0.01 
percent ad valorem for textiles and 0.52 
percent ad valorem for apparel. 


C. Preferential Financing Through the 
Industrial Development Institute 


The Industrial Development Institute 
(“IFT”) is administered by the Colombian 
Ministry of Economic Development, and 
provides long-term loans for purchases 
of new equipment and working capital. 
The initial questionnaire response of the 
Colomban government indicated that 
this program was used by two textile 
companies under investigation. No 
information has been provided, 
however, concerning eligibility 
requirements or the extent of usage of 
the program by other industries in 
Colombia. We preliminarily determine, 
as best information available, that IFI 
financing is limited to specific 
enterprises of industries or groups of 
enterprises or industries and therefore 
confers a countervailable benefit on 
producers of the subject merchandise. 

Under the terms of the loans granted 
to one company, interest payments are 
not due until 1984. We believe this 
deferral is consistent with normal 
commercial practices. Therefore, no 
benefit was conferred on this company 
during the period of review. We were 
not provided with specific information 
on the amount of loans provided to the 
second company. Therefore, as best 
information available, we estimated the 
benefit received on the basis of the 
highest rate of benefit received by that 
company on any other long-term 
financing program. We found an 
estimated bounty or grant of 0.28 
percent ad valorem for textiles. 


Il. Programs Determined Not To Confer 
Bounties or Grants 

We preliminarily determine that 
bounties or grants are not being 
provided to manufacturers, producers, 
or exporters in Colombia of certain 


textiles and textile products under the 
following programs. 


A. Employee Training Program 


El Servico Nacional de Aprendizaje 
(“SENA”) provides general education 
programs to unemployed and 
underemployed workers in Colombia. 
According to the response, this program 
is not limited in its application. We 
preliminarily determine that this 
program does not confer a bounty or 
grant because it is not limited to a 
specific industry, group of industries or 
region. 


B. Duty and Tax Exemptions for 
Imported Materials Under the Plan 
Vallejo. 


The Plan Vallejo provides exemptions 
from customs duties and the Colombian 
sales tax for imported raw materials and 
intermediate inputs which are 
subsequently exported as a component 
part of the finished product. The 
exemption from import charges imposed 
on items physically incorporated into 
the exported product is not 
countervailable. On that basis we 
preliminarily determine that this 
program does not confer a bounty or 
grant. 


III. Programs Determined Not To Be 
Used 


We preliminarily determine that the 
companies under investigation did not 
use the following programs which were 
listed in our notice of initiation. 


A. Preferential Financing through the 
Private Investment Fund 


The Private Investment Fund (FIP) 
provides medium and long-term 
financing to certain sectors and for 
selected projects. We preliminarily 
determine that this program was not 
used by the companies under 
investigation. 

B. Free Industrial Zones 

The Colombian government has 
established Free Industrial Zones “FIZs” 
dedicated to export production. 
Manufacturers located in a FIZ receive 
certificates worth 15 percent of the f.o.b. 
value of the Colombian value-added on 
exported merchandise. We preliminarily 
determine that this program was not 
used by the companies under 
investigation. 


C. Export Insurance 


Decree 444 of 1967 created an export 
credit insurance program to provide 
commercial, political and special risk 
insurance on exports. The program is 
managed by a private company under 
contract with PROEXPO. We 
preliminarily determine that this 


program was not used by the companies 
under investigation. 


D. Duty and Tax Exemptions for Capital 
Equipment Under the Plan Vallejo 


The Plan Vallejo provides exemptions 
from customs duties and the Colombian 
sales tax for capital equipment which is 
imported exclusively for the production 
of exports. We preliminarily determine 
that this program was not used by the 
companies under investigation. 


IV. Programs for Which Additional 
Information is Needed 


A. Countertrade 


Petitioners allege that producers and 
exporters of textiles and apparel receive 
subsidies through a government- 
mandated program of countertrade, 
authorized by Decree 370 of February 15, | 
1984. Because the government of 
Colombia did not provide us with a 
complete list of transactions made under 
this program, we need additional 
information to determine whether this 
program was used by the companies 
under investigation. 


Verification 


In accordance with section 776{a) of 
the Act, we will verify the data used in 
making our final determinations. As 
previously stated, we will not accept 
any statement in the response that 
cannot be verified for our final 
determinations. 


Suspension of Liquidation 


In accordance with section 703(d) of 
the Act, we are directing the U.S. 
Customs Service to suspend liquidation 
of all entries of certain textiles and 
textile products from Colombia which 
are entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice in 
the Federal Register and to require an 
ad valorem cash deposit or bond for 
each such entry of this merchandise as 
follows: 







rate 
(percent) 





This suspension will remain in effect 
until further notice. 


Public Comment 


In accordance with § 355.35 of our 
regulations, we will hold a public 
hearing, if requested, to afford interested 
parties an opportunity to comment on 
these preliminary determinations at 
10:00 a.m. on February 8, 1985 at the U.S. 


er 
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Department of Commerce, room 5611, 
14th Street and Constitution Avenue, 
NW., Washington, D.C. 20230. 
Individuals who wish to participate in 
the hearing must submit a written 
request to the Deputy Assistant ~ 
Secretary for Import Administration, 
room B-099, at the above address within 
10 days of the publication of this notice. 
Requests should contain: (1) The 
party's name, address and telephone 
number; (2) the number of participants; 
(3) the reason for attending; and (4) a list 
of the issues to be discussed. In 
addition, pre-hearing briefs in at least 10 





copies must be submitted to the Deputy 
Assistant Secretary by February 1, 1985. 
Oral presentations will be limited to 
issues raised in the briefs. All written 
views should be filed in accordance 
with 19 CFR 355.34, within 30 days of the 
publication of this notice, at the above 
address and in at least 10 copies. 


This notice is published pursuant to section 
703(f) of the Act (19 U.S.C. 1671b(f)). 


Dated: December 20, 1984. 


Alan F. Holmer, 


Deputy Assistant Secretary for Import 
Administration. 
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Appendix A—List of TSUSA Codes 
Under Which There Were Imports From 
Colombia Into the United States During 


1983 


The products covered by this 
investigation are certain textiles and 
textile producfs. The merchandise is 
currently classified under the item 
numbers of the Tariff Schedules of the 
United States Annotated (TSUSA) listed 


below. 


3022024 


3109120 


3201044 
3202092 
3221058 
3251092 





3513000 3514010 3518060 3556510 


3865045 


3702400 
7 3743550 
3786030 
3790645 
3794050 
3796215 
3797630 
3798735 
3799555 
3830210 
3830506 
3830810 
3832014 
3832305 
3832352 
3833090 
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3835052 
3836371 
3838004 
3839040 
3839240 


7020600 


3604825 
3657865 
3662480 


3894000 


3702800 
3746040 
3786530 
3792020 
3794320 
3796220 
3798311 
3798904 
3799565 
3830221 
3830570 
3830815 
3832016 
3832310 
3832360 
3833445 
3834730 
3835086 
3837205 
3838045 
3839050 
3839245 


7021200 


Textile Furnishings 
3630520 3631500 3636540 
3658640 3658670 3658680 
3666500 3666900 3667925 


Miscellaneous 


3896265 


Wearing Apparel 


3721030 
3762430 
3790210 
3792350 
3794620 
3796230 
3798340 
3798925 
3799575 
3830306 
3630610 
3830841 
3832060 
3832315 
3832365 
3833448 
3834753 
3835090 
3837210 
3838125 
3839060 
3839255 


7031600 


Apparel 


3721050 
3762830 
3790220 
3792610 
3794640 
3796240 
3798351 
3799020 
3799585 
3830330 
3830615 


3839070 


Headwear 


3721060 
3762886 
3790240 
3793160 
3794670 
3796260 
3798355 
3799510 
3799610 
3830350 
3830616 
3831510 
3832215 
3832330 
3832730 
3833770 
3834765 
3836200 
3837550 
3838670 
3839211 


3638000 
3661540 
3676025 


3724500 
3780550 
3790490 
3793180 
3795550 
3796280 
3798360 
3799530 
3799620 
3830390 


3831620 
3832340 
3834300 
3836330 


3837560 
3839015 


3023026 


3201054 
3203026 
3221064 
3261092 


3571500 


3642300 
3662180 


3741000 
3780553 
3790640 
3794020 
3796210 
3797250 
3798420 
3799540 
3799645 
3830505 
3830805 
3831841 
3832240 
3832350 
3833010 
3834709 
3835036 
3836360 
3837590 
3839036 
3839230 
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7041595 





Gloves 








7278200 


[FR Doc. 84-33837 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-DS-M 


Luggage and Handbags 


7063640 7064106 7064150 


Mattresses, Pillows and Cushions 





[A-469-407] 


Certain Small Diameter Circular and . 
Light-Walled Rectangular Welded 
Carbon Steel Pipes and Tubes From 
Spain: Preliminary Determinations of 
Sales at Less Than Fair Value 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We preliminarily determine 
that certain small diameter circular and 
light-walled rectangular welded carbon 
steel pipes and tubes (welded pipes and 
tubes) are being, or are likely to be, sold 
in the United States at less than fair 
value. In addition, we preliminarily 
determine that critical circumstances do 
exist with respect to imports of welded 
pipes and tubes from Spain. We are 
directing the U.S. Customs Service to ~ 
suspend liquidation of al! entries of the 
subject merchandise as described in the 
“Suspension of Liquidation” section of 
this notice. If these investigations 
proceed normally, we will make our 
final determinations by March 11, 1985. 


EFFECTIVE DATE: December 31, 1984. 


FOR FURTHER INFORMATION CONTACT: 
John R. Brinkmann, Office of 
Investigations, Import Administration, 


International Trade Administration, U.S. 


Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, D.C. 20230; telephone: (202) 
377-4929. 


SUPPLEMENTARY INFORMATION: 
Preliminary Determinations 


Based upon our investigations, we 
preliminarily determine that welded 
carbon steel pipes and tubes from Spain 
are being, or are likely to be, sold in the 
United States at less than fair value, as 
provided in section 733 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1673d) 
(“the Act’). We have found margins on 
sales of welded pipes and tubes for the 
‘ three firms investigated. 


For light-walled rectangular welded 
carbon steel pipes and tubes, we have 
found margins for Perfil en Frio, S.A. 
(“PERFRISA”) and Consirucciones y 
Derivados, S.A. (“CONDESA”). 

For circular welded carbon steel pipes 
and tubes, we have found margins for 
Jose Maria Aristrain—Madrid, S.A. 
(“Aristrain”) and PERFRISA. 

The weighted-average margins for 
individual companies investigated are 
given for each product in the 
“Suspension of Liquidation” section of 
this notice. 

The estimated margins for two of the 
producers, CONDESA and PERFRISA, 
were based on the best information 
available, as explained below in the 
sections of this notice which describe 
our fair value comparisons and 
calculations. Those margins could 
change substantially if new information 
is furnished in a timely fashion and 
verified. 

If these investigations proceed 
normally, we will make final 
determinations by March 11, 1985. 


Case History 


On July 17, 1984, we received a 
petition from the Committee on Pipe and 
Tube Imports, a trade association 
composed of domestic pipe and tube 
producers, filed on behalf of the welded 
pipe and tube industry. In compliance 
with the filing requirements of § 353.36 
of the Commerce Regulations (19 CFR 
353.36), petitioner alleged that imports of 
welded pipes and tubes from Spain are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Act, and that these imports are 
materially injuring, or are threatening 
material injury to, a U.S. industry. The 
petition also alleged that critical 
circumstances exist under section 733(e) 
of the Act. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds upon which to initiate 
antidumping investigations. We notified 
the ITC of our action and initiated such 
investigations on August 6, 1984 (49 FR 


32246). The ITC subsequently found, on 
August 31, 1984, that there is a 
reasonable indication that imports of 
welded pipes and tubes are materially 
injuring, or are threatening material 
injury to, a United States industry. 

The petitioner alleged that at least 
four Spanish companies produce welded 
pipes and tubes for export to the United 
States. We found that two companies, 
PERFRISA and Aristrain, accounted for 
approximately 98 percent of the circular 
welded pipes and tubes exported to the 
United States during the period of 
investigation and that two companies, 
CONDESA and PERFRISA, accounted 
for approximately 99 percent of the 
light-walled rectangular welded pipes 
and tubes exported to the United States 
during the period of investigation. 

Questionnaires were presented to 
these companies in Spain on September 
21, 1984. Aristrain responded to the 
questionnaire on November 2, 1984. 
PERFRISA and CONDESA did not 
respond by their October 29, 1984 
deadline and on November 6, they were 
advised through their counsel that 
failure to submit adequate questionnaire 
responses could force the Department to 
make its preliminary determinations 
based on the best information available. 
On November 8, 1984, PERFRISA and 
CONDESA did submit computer tapes, 
but did not respond to any other portion 
of the questionnaire. Without the 
questionnaire response, we are not able 
to analyze the contents or to ascertain 
the sufficiency of the data submitted. By 
a hand-delivered letter dated November 
30, 1984, to counsel for these two 
respondents, the Department reiterated 
its position that failure to file a proper 
and complete response could cause 
preliminary determinations based on the 
best information available. To date, no 
further responses have been received 
from PERFRISA or CONDESA. 


Scope of the Investigations 


The products covered by these 
investigations are “certain welded 
carbon steel pipes and tubes,” 















specifically, certain small-diameter 
circular welded carbon steel pipes and 
tubes and lighi-walled rectangular 
welded carbon steel pipes and tubes. 

Small-diameter circular welded 
carbon steel pipes and tubes, with an 
outside diameter of 0.375 inch or more 
but not over 4.5 inches and with a wall 
thickness of not less than 0.065 inch, are 
currently classified in the Tariff 
Schedules of the United States, 
Annotated (TSUSA) under items 
610.3231, 610,3234, 610,3241, 610.3242, 
and 610.3243. These products, commonly 
referred to in the industry as standard 
pipe or structural tubing, are produced 
to various ASTM specifications, most 
notably A-120 and A-135. 

Light-walled rectangular (including 
square) welded carbon steel pipes and 
tubes having a wall thickness of less 
than 0.156 inch are currently classified 
under TSUSA item 610.4928. These 
products, commonly referred to in the 
industry as mechanical or structural 
tubing, are generally produced te ASTM 
specfications A-500 or A-513. 

Since PERFRISA, CONDESA and 
Aristrain produced and exported 
substantially all of the welded pipes and 
tubes shipped from Spain to the United 
States during the period of investigation, 
we limited our investigations to these 
three companies. 

We investigated sales of welded pipes 
and tubes by these respondents during 
the period from January 1, 1984 to June 
30, 1984. 


Fair Value Comparison 


To determine whether sales of the 
subject merchandise in the United 
States by Aristrain were made at less 
than fair value, we compared the United 
States price with the foreign market 
value as determined by sales in the 
Spanish home market. 

To determine whether sales of the 
subject merchandise in the United 

tates by PERFRISA and CONDESA 
were made at less than fair value, we 
compared the United States price, based 
on the best information available, with 
the foreign market value, also based on 
the best information available. We used 
the best information available for these 
two manufacturers as required by 
section 776(b) of the Act, because 
adequate responses were not submitted 
in an acceptable form. 


United States Price 


As provided in section 772(b) of the 
Act, for Aristrain we used the purchase 
price of the subject merchandise to 
represent the United States price, 
because the merchandise was sold to 
unrelated purchasers prior to its 
importation into the United States. 
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We calculated Aristrain’s purchase 
price based on the FOB Spanish port, 
unpacked price to unrelated purchasers 
in the United States. We made 
deductions, where appropriate, for 
foreign inland freight and foreign 
brokerage and handling charges. We 
made adjustments for taxes imposed 
directly on this merchandise when sold 
in Spain, which are not collected by 
reason of the exportation of the 
merchandise, pursuant to section 
772(d)(1)(B) of the Act. We also made 
adjustments for indirect taxes, which we 
determined were imposed on the inputs 
into this merchandise, and which were 
rebated upon exportation. 

For PERFRISA and CONDESA we 
calculated the purchase price by using 
U.S. Department of Commerce statistics 
to obtain weighted-average f.a.s. origin 
prices for light-walled rectangular and 
small diameter circular pipes and tubes. 
We made deductions for inland freight 
based on information provided in the 
petition. We made adjustments for taxes 
imposed directly on this merchandise 
when sold in Spain, which are not 
collected by reason of the exportation of 
the merchandise, pursuant to section 
772(d)(1)(B) of the Act. We also made 
adjustments for indirect taxes, which we 
determined were imposed on the inputs 
into this merchandise, which were 
rebated upon exportation. 


Foreign Market Value 


In accordance with section 773(a) of 
the Act, we calculated foreign market 
value for Aristrain based on home 
market FOB factory or delivered 
unpacked prices to unrelated 
purchasers. We made deductions, where 
appropriate, for foreign inland freight 
and discounts, In accordance with 
section 771(16) of the Act, we made 
adjustments for the cost of materials, 
labor and direct factory overhead 
associated with differences in 
merchandise based on type, grade, and 
dimensional categories selected by a 
Commerce Department industry expert. 
We have disallowed an adjustment to 
the home market price for the level of 
trade differences between the United 
States and the home market claimed by 
Aristrain because the company did not 
demonstrate differences in the selling 
costs associated with different levels of 
trade in the home market. 

We were unable to use home market 
sales prices for PERFRISA and 
CONDESA for the reasons stated above. 
In such instances we are required by 
section 776(b) of the Act to use the best 
information available. The best 
information available for calculating 
foreign market values was the cost of 
manufacturing data provided by the 
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petitioner, which we converted to 
constructed value according to section 
73(e) of the Act. 


Verification 


In accordance with section 776{a) of 
the Act, we will verify ail data used in 
reaching fina! determinations in these 
investigations. 


Preliminary Affirmative Determination 
of Critical Circumstances 


Counsel for the petitioners alleged 
that imports of welded carbon steel 
pipes and tubes from Spain present 
“critical circumstances.” Under section 
735(a)(3) of the Act, critical 
circumstances exist if we determine (1) 
there is a history of dumping in the 
United States or elsewhere of the class 
or kind of the merchandise which is the 
subject of the investigation; or the 
person by whom, or for whose account, 
the merchandise was imported knew or 
should have known that the exporter 
was selling the merchandise which is 
the subject of the investigation at less 
than its fair value; and (2) there have 
been massive imports of the class or 
kind of merchandise that is the subject 
of the investigation over a relatively 
short period. 

In determining whether there is a 
history of dumping of welded carbon 
steel pipes and tubes from Spain in the 
United States or elsewhere, we 
reviewed past antidumping findings of 
the Department of the Treasury as well 
as past Department of Commerce 
antidumping duty orders. We also 
reviewed the antidumping actions of 
other countries. We found no past 
antidumping determinations on welded 
carbon steel pipes and tubes from Spain. 

We then considered whether the 
person by whom, or for whose account, 
this product was imported knew or 
should have known that the exporte1 
was selling this product at less than its 
fair value. It is the Department's position 
that this test is met where margins 
calculated by the Department are 
sufficiently large that the importer knew 
or should have known that prices for 
sales to the United States (as adjusted 
according to the antidumping law) were 
significantly below home market sales 
prices. In this case, the margins 
calculated are sufficiently large, except 
with respect to Aristrain, that the 
importer knew or should have known 
that the merchandise was being sold in 
the United States at less than fair value. 
Therefore, we determine that this test is 
met for imports of the merchandise from 
all producers, except Arisirain. If the 
margins calculated for Aristrain in our 
final determination become sufficiently 
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large to meet the importer’s knowledge 
test, we will include them in our final 
critical circumstances determination. 

We generally consider the following 
concerning massive imports: (1) Recent 
trends in import penetration levels; (2) 
whether imports have surged recently; 
(3) whether recent imports are 
significantly above the average 
calculated over the last three years; and 
(4) whether the pattern of imports over 
that three year period may be explained 
by seasonal swings. 

In considering this question, we 
analyzed recent trade statistics on 
import levels and import penetration 
ratios for welded carbon steel pipes and 
tubes from Spain for the periods 
immediately preceding and subsequent 
to the filing of the petition. 

Based on our analysis of recent trade 
data, we find that imports of welded 
carbon steel pipes and tubes from Spain 
during the period subsequent to receipt 
of the petition have been massive when 
compared to recent import levels and 
import penetration ratios. 

Therefore, we determine that critical 
circumstances exist with respect to all 
imports of welded carbon steel pipes 
and tubes from Spain, except those 
produced by Aristrain. 


ITC Notification 


In accordance with section 733(f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonconfidential 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 

Suspension of Liquidation 
In accordance with section 733(d) of 
the Act, we are directing the United 
tates Customs Service to suspend 
liquidation of all entries of welded pipes 
and tubes from Spain for all 
manufacturers/producers/exporters 
with the exception of Aristrain which 
are entered, or withdrawn from 
warehouse, for consumption, 90 days 
prior to the date of publication of this 
notice in the Federal Register. With 
regard to entries of small diameter 
circular pipes and tubes from Aristrain, 
we are directing the Customs Service to 
suspend liquidation of all entries of 
welded pipes and tubes which are 
entered, or withdrawn from warehouse, 
for consumption, on or after the date of 


publication of this notice in the Federal 
Register. The Customs Service shall 
require a cash deposit or bond in an 
amount equal to the estimated weighted- 
average by which the foreign market 
value of the merchandise subject to this 
investigation exceeds the United States 
price. This suspension of liquidation will 
remain in effect until further notice. The 
weighted-average margins are as 
follows: 


Circular Welded Pipes and Tubes: 


Public Comment 


In accordance with § 353.47 of the 
Commerce Department Regulations we 
will hold a public hearing, if requested, 
to afford interested parties an 
opportunity to comment on these 
preliminary determinations on January 
31, 1985, at 10:00 a.m. at the U.S. 
Department of Commerce, Room 3708, 
14th Street and Constitution Avenue, 
NW., Washington, D.C. 20230. 
Individuals who wish to participate in 
the hearing must submit a request to the 
Deputy Assistant Secretary for Import 
Administration, Room B-099, at the 
above address within 10 days of 
publication of this notice. 

Requests should contain: (1) The 
party’s name, address, and telephone 
number; (2) the number of participants; 
(3) the reason for attending; and (4) a list 
of the issues to be discussed. In 
addition, prehearing briefs in at least 10 
copies must be submitted to the Deputy 
Assistant Secretary by January 24, 1985. 
Oral presentations will be limited to 
issues raised in the briefs. All written 
views should be filed in accordance 
with 29 CFR 353.46, within 30 days of 
publication of this notice, at the above 
address and in at least 10 copies. 

Dated: December 24, 1984. 

Alan F. Holmer, 

Deputy Assistant Secretary for Import 
Administration. 

[FR Doc. 84-33835 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-DS-M 


Export Trade Certificate of Review 


AGENCY: International Trade 
Administration, Commerce. 
ACTION: Notice of application. 
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SUMMARY: The Office of Export Trading 
Company Affairs, International Trade 
Administration, Department of 
Commerce has received an application 
for a second amendment to an Export 
Trade Certificate of Review. This notice 
summarizes the conduct for which 
certification is sought and invites 
interested parties to submit information 
relevant to the determination of whether 
a certificate should be issued. 


DATES: Comments on these applications 
must be submitted on or before January 
22, 1985. 


ADDRESS: Interested parties should 
submit their written comments, original 
and five (5) copies, to: Office of Export 
Trading Company Affairs, International 
Trade Administration, Department of 
Commerce, Room 5618, Washington, 
D.C. 20230. 

Comments should refer to this 
application as “Amendment #2, Export 
Trade Certificate of Review, application 
number 84-2A002.” 


FOR FURTHER INFORMATION CONTACT: 
James V. Lacy, Director, Office of Export 
Trading Company Affairs, International 
Trade Administration, 202/377-5131, or 
Eleanor Roberts Lewis, Assistant 
General Counsel for Trade 
Development, Office of General 
Counsel, 202/377-0937. These are not 
toll-free numbers. 


SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 (Pub. L. 97-290) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. The 
regulations implementing Title III are 
found at 48 FR 10596-10604, Mar. 11, 
1983 (codified at 15 CFR Part 325). A 
certificate of review protects its holder 
and the members identified in it from 
private treble damage actions and from 
civil and criminal liability under Federal 
and state antitrust laws for the export 
trade, export trade activities and 
methods of operation specified in the 
certificate and carried out during its 
effective period in compliance with its 
terms and conditions. 


Standards For Certification 


Proposed export trade, export trade 
activities, and methods of operation may 


_ be certified if the applicant establishes 


that such conduct will: 

1. Result in neither a substantial 
lessening of competition or restraint of 
trade within the United States nor a 
substantial restraint of the export trade 
of any competitor of the applicant, 

2. Not unreasonably enhance, 
stabilize, or depress prices within the 
United States of the goods, wares, 














merchandise, or services of the class 
exported by the applicant, 

3. Not constitute unfair methods of 
competition against competitors 
engaged in the export of goods, wares, 
merchandise, or services of the class 
exported by the applicant, and 

4. Not include any act that may 
reasonably be expected to result in the 
sale for consumption or resale within 
the United Siates of the goods, wares, 
merchandise, or services exported by 
the applicant. 

The Secretary will issue a certificate if 
he determines, and the Attorney 
General concurs, that the proposed 
conduct meet these four standards. For a 
further discussion and analysis of the 
conduct eligible for certification and of 
the four certification standards, see 
“Guidelines for the Issuance of Export 
Trade Certificates of Review,” 48 FR 
15937—40, April 13, 1983. 


Request for Public Comments 


The Office of Export Trading 
Company Affairs (OETCA) is issuing 
this notice in compliance with section 
302(b)(1) of the Act which requires the 
Secretary to publish a notice of the 
application in the Federal Register 
identifying the persons submitting the 
application and summarizing the 
conduct proposed for certification. The 
OETCA and the applicant have agreed 
that this notice fairly represents the 
conduct proposed for certification. 
Through this notice, OETCA seeks 
written comments from interested 
persons who have information relevant 
to the Secretary's determination to grant 
or deny the application below. 
Information submitted by any person in 
connection with the application(s) is 
exempt from disclosure under the 
Freedom of Information Act (5 U.S.C. 
552). 

The OETCA will consider the 
information received in determining 
whether the proposed conduct is “export 
trade,” “export trade activities,” or a 
“method of operation” as defined in the 
Act, regulations and guidelines and 
whether it meets the four certification 
standards. Based upon the public 
comments and other information 
gathered during the analysis period, the 
Secretary may deny the application or 
issue the certificate with any terms or 
conditions necessary to assure 
compliance with the four standards. 

The OETCA has received the 
following application for an amendment 
to an Export Trade Certificate of Review 
which was issued on June 18, 1984 
(# 8400002; 49 FR 25889, June 25, 1984) 
and amended on November 29, 1984 
(# 84-A0002; 49 FR 47519, Dec. 5, 1984). 
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Applicant: Crosby Trading Company, 
600 Whitney Building, New Orleans, LA 
70130, Telephone: 504/581-7047. 

Application No.: 84—2A002. 

Date Received: December 17, 1984. 

Dated Deemed Submitted: December 
20, 1984. 

Controlling Entity: Crosby Chemical 
Company, New Orleans, LA. 

Amendment: Crosby Trading 
Company (Crosby) seeks to amend its 
Certificate of Review. The original 
certificate required Crosby to conduct 
all its meetings with interested 
producers within a thirty day period. 
The present amendment would allow 
Crosby to conduct a total of three such 
meetings before April 1, 1985. The 
expiration date of the certificate would 
remain May 28, 1985. The protections 
extended to Crosby and members 
named in the first amended certificate 
remain limited to the planning stage of a 
proposed export joint venture. 

The OETCA is issuing this notice in 
compliance with section 302(b)(1) of the 
Act which requires the Secretary to 
publish a notice of the application in the 
Federal Register identifying the persons 
submitting an application and 
summarizing the conduct proposed for 
certification. Interested parties have 
twenty (20) days from the publication of 
this notice in which io submit written 
information relevant to the 
determination of whether a certificate 
should be issued. 

Dated: December 26, 1984. 

Irving P. Margulies, 

General Counsel. 

[FR Doc. 84-33839 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-DA-M 


Minority Business Development 

Agency 

Financial Assistance Application 
Announcements; Indianapolis, IN 


AGENCY: Minority Business 
Development Agency, Commerce. 


ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate a MBDC for 
a 3-year period, subject to available 
funds. The cost of performance for the 
first nine (9) months is estimated at 
$140,250 for the project performance of 
April 1, 1985 to December 31, 1985. The 
MEDC will operate in the Indianapolis, 
Ind. Metropolitan Statistical Area 
(MSA). The first year cost for the MBDC 
will consist of $119,212 in Federal funds 
and a minimum of $21,038 in non- 





Federal funds (which can be a 
combination of cash, in-kind 
contribution and fees for services). The 
award number will be 05-10-85003-01. 

The funding instrument for the MBDC 
will be a cooperative agreement and 
competition is open to individuals, 
nonprofit and for-profit organizations, 
local and state governments, American 
Indian tribes and educational 
institutions. 

The MBDC will provide management 
and technical assistance to eligible 
clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority businesses that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can: Coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them a full 
range of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be judged on the 
experience and capability of the firm 
and its staff in addressing the needs of 
minority business individuals and 
organizations; the resources available to 
the firm in providing management and 
technical assistance; the firm’s proposed 
approach to performing the work 
requirements included in the 
application; and the firm’s estimated 
cost for providing such assistance. It is 
advisable that applicants have an 
existing office in the geographic region 
for which they are applying. 

The MBDC will operate for a 3-year 
period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continued funding will 
be at the discretion of MBDA based on 
such factors as a MBDC’s satisfactory 
performance, the availability of funds, 
and Agency priorities. 


DATES: The closing date for applications 
is January 25, 1985. Applications must be 
postmarked on or before January 25, 
1985. 


ADDRESS: Chicago Regional Office, 
Minority Business Development Agency, 
55 East Monroe Street, Suite 1440, 
Chicago, Illinois 60603, 312/353-0182. 


FOR FURTHER INFORMATION CONTACT: 
David Vega, Acting Regional Director, 
Chicago Regional Office. 


SUPPLEMENTARY INFORMATION: 
Questions concerning the preceding 
information, copies of application kits 
and applicable regulations can be 
obtained at the above address. 
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(11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance)) 
David Vega, 

Acting Regional Director, Chicago Regional 
Office. 

December 18, 1984. 

[FR Doc. 84-33890 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-21-M 


Financial Assistance Application 
Announcements; Gary 
Hammond—E. Chicago, IN 


AGENCY: Minority Business 
Development Agency, Commerce. 


ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applicants under its 
Minority Business Development Center 
(MBDC) Program to operate a MBDC for 
a 3 year period, subject to available 
funds. The cost of performance for the 
first nine (9) months is estimated at 
$140,250 for the project performance of 
April 1, 1985 to December 31, 1985. The 
MBDC will operate in the Gary- 
Hammond-E. Chicago, Ind. Metropolitan 
Statistical Area (MSA). The first year 
cost for the MBDC will consist of 
$119,212 in Federal funds and a 
minimum of $21,038 in non-Federal 
funds (which can be a combination for 
cash, in-kind contribution and fees for 
service). The award number will be 05- 
10-85002-01. 

The funding instrument for the MBDC 
will be a cooperative agreement and 
competition is open to individuals, 
nonprofit and for-profit organizations, 
local and state governments, American 
Indian tribes and educational 
institutions. 

The MBDC will provide management 
and technical assistance to eligible 
clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority businesses that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can: Coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them a full 
range of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be judged on the 
experience and capability of the firm 
and its staff in addressing the needs of 
minority business individuals and 
organizations; the resources available to 
the firm in providing management and 
technical assistance; the firm's proposed 
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approach to performing the work 
requirements included in the 
application; and the firm's estimated 
cost for providing such assistance. It is 
advisable that applicants have an 
existing office in the geographic region 


_ for which they are applying. 


The MBDC will operate for a 3-year 
period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continued funding will 
be at the discretion of MBDA based on 
such factors as a MBDC’s satisfactory 
performance, the availability of funds, 
and Agency priorities. 

DATE: The closing date for applications 
is January 25, 1985. Applications must be 
postmarked on or before January 25, 
1985. ; 

ADDRESS: Chicago Regional Office, 
Minority Business Development Agency, 
55 East Monroe Street, Suite 1440, 
Chicago, Illinois 60603, 312/353-0182. 
FOR FURTHER INFORMATION CONTACT: 
David Vega, Acting Regional Director, 
Chicago Regional Office. 
SUPPLEMENTARY INFORMATION: 
Questions concerning the preceding 
information, copies of application kits 
and applicable regulations can be 
obtained at the above address. 


(11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance)) 
David Vega, 

Acting Regional Director, Chicago Regional 
Office. 

December 18, 1984. 

[FR Doc. 84-33891 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-21-M 


Financial Assistance Application 
Announcements; Minneapolis, MN 


AGENCY: Minority Business 
Development Agency, Commerce. 


ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate a MBDC for 
a 3 year period, subject to available 
funds. The cost of performance for the 
first fifteen (15) months is estimated at 
$233,750 for the project performance of; 
April 1, 1985 to June 30, 1986. The MBDC 
will operate in the Minneapolis, 
Minnesota Metropolitan Satistical Area 
(MSA). The first year cost for the MBDC 
will consist of $198,687 in Federal funds 
and a minimum of $35,063 in non- 
Federal funds (which can be a 
combination of cash, in-kind 








contribution and fees for services). The 
award number will be 05-10-85006-01. 

The funding instrument for the MBDC 
will be a cooperative agreement and 
competition is open to individuals, 
nonprofit and for-profit organization, 
local and state governments, American 
Indian tribes and educational 
institutions. 

The MBDC will provide management 
and technical assistance to eligible 
clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority businesses that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can: Coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them a full 
range of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be judged on the 
experience and capability of the firm 
and its staff in addressing the needs of 
minority business individuals and 
organizations; the resources available to 
the firm in providing management and 
technical assistance; the firm’s proposed 
approach to performing the work 
requirements included in the 
application; and the firm's estimated 
cost for providing such assistance. It is 
advisable that applicants have an 
existing office in the geographic region 
for which they are applying. 

The MBDC will operate for a 3 year 
period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continue funding will 
be at the discretion of MBDA based on 
such factors as a MBDC’s satisfactory 
performance, the availability of funds, 
and Agency priorities. 

DATE: The closing date for applications 
is January 25, 1985. Applications must be 
postmarked on or before January 25, 
1985. 


ADDRESS: Chicago Regional Office, 
Minority Business Development Agency, 
55 East Monroe Street, Suite 1440, 
Chicago, Illinois 60603, 312/353-0182. 


FOR FURTHER INFORMATION CONTACT: 
David Vega, Acting Regional Director, 
Chicago Regional Office. 


SUPPLEMENTARY INFORMATION: 
Questions concerning the preceding 
information, copies of application kits 
and applicable regulations can be 
obtained at the above address. 
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(11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance)) 
David Vega, 

Acting Regional Director, Chicago Regional 
Office. 

December 18, 1984. 

[FR Doc. 84-33892 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-21-M 





Financial Assistance Application 
Announcements; Cincinnati, OH 


AGENCY: Minority Business 
Development Agency, Commerce. 


ACTION: Notice. 





SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate a MBDC for 
a3 year period, subject to available 
funds. The cost of performance for the 
first fifteen (15) months is estimated at 
$233,750 for the project performance of 
April 1, 1985 to June 30, 1986. The MBDC 
will operate in the Cincinnati, Ohio - 
Metropolitan Statistical Area (MSA). 
The first year cost for the MBDC will 
consist of $198,687 in Federal funds and 
a minimum of $35,063 in non-Federal 
funds (which can be a combination of 
cash, in-kind contribution and fees for 
services). The award number will be 05- 
10-85007-01. 

The funding instrument for the MBDC 
will be a cooperative agreement and 
competition is open to individuals, 
nonprofit and for-profit organization, 
local and state governments, American 
Indian tribes and educational 
institutions. 

The MBDC will provide management 
and technical assistance to eligible 
clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority businesses that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can: Coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them a full 
range of management ,and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be judged on the 
experience and capability of the firm 
and its staff in addressing the needs of 
minority business individuals and 
organizations; the resources available to 
the firm in providing management and 
. technical assistance; the firm’s proposed 
approach to performing the work 
requirements included in the 
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application; and the firm's estimated 
cost for providing such assistance. It is 
advisable that applicants have an 
existing office in the geographic region 
for which they are applying. 

The MBDC will operate for a 3 year 
period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continued funding will 
be at the discretion of MBDA based on 
such factors as a MBDC’s satisfactory 
performance, the availability of funds, 
and Agency priorities. 

DATES: The closing date for applications 
is January 25, 1985. Applications must be 
postmarked on or before January 25, 
1985. 

ADDRESS: Chicago Regional Office, 
Minority Business Development Agency, 
55 East Monroe Street, Suite 1440, 
Chicago, Illinois 60603, 312/353-0182. 


FOR FURTHER INFORMATION CONTACT: 
David Vega, Acting Regional Director, 
Chicago Regional Office. 


SUPPLEMENTARY INFORMATION: 
Questions concerning the preceding 
information, copies of application kits 
and applicable regulations can be 
obtained at the above address. 

(11.800 Minority Business Development, 
(Catalog of Federal Domestic Assistance)) 
David Vega, 

Acting Regional Director, Chicago Regional 
Office. 

December 18, 1984. 

[FR Doc. 84-33893 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-21-M 


Financial Assistance Application 
Announcements; Columbus, OH 


AGENCY: Minority Business 
Development Agency, Commerce. 


ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate a MBDC for 
a 3 year period, subject to available 
funds. The cost of performance for the 
first fifteen (15) months is estimated at 
$233,750 for the project performance of 
April 1, 1985 to June 30, 1986. The MBDC 
will operate in the Columbus, Ohio 
Metropolitan Statistical Area (MSA). 
The first year cost for the MBDC will 
consist of $198,687 in Federal funds and 
a minimum of $35,063 in non-Federal 
funds (which can be a combination of 
cash, in-kind contribution and fees for 
services). Th award number will be 05- 
10-85008-01. 
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The funding instrument for the MBDC 
will be a cooperative agreement and 
competition is open to individuals, 
nonprofit and for-profit organization, 
iocal and state governments, American 
Indian tribes and educational 
institutions. 

The MBDC will provide management 
and technical assistance to eligible 
clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority businesses that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can: Coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them a full 
range of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. _ 

Applications will be judged on the 
experience and capability of the firm 
and its staff in addressing the needs of 
minority business individuals and 
organizations; the resources available to 
the firm in providing management and 
technical assistance; the firm’s proposed 
approach to.performing the work 
requirements included in the 
application; and the firm's estimated 
cost for providing such assistance. It is 
advisable that applicants have an 
existing office in the geographic region 
for which they are applying. 


The MBDC will operate for a 3 year 
period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continue funding will 
be at the discretion of MBDA based on 
such factors as a MBDC’s satisfactory 
performance, the availability of funds, 
and Agency priorities. 


DATE: The closing date for applications 
is January 25, 1985. Applications must be 
postmarked on or before January 25, 
1985. 


ADDRESS: Chicago Regional Office, 
Minority Business Development Agency, 
55 East Monroe Street, Suite 1440, 
Chicago, Illinois 60603, 312/353-0182. 


FOR FURTHER INFORMATION CONTACT: 
David Vega, Acting Regional Director, 
Chicago Regional Office. 


SUPPLEMENTARY INFORMATION: 
Questions concerning the preceding 
information, copies of application kits 
and applicable regulations can be 
obtained at the above address. 
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(11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance)) 
David Vega, 

Acting Regional Director, Chicago Regional 
Office. 

December 18, 1984. 

[FR Doc. 84-33894 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-21-M 


Financial Assistance Application 
Announcement Dayton, OH 


AGENCY: Minority Business 
Development Agency, Commerce. 


ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate a MBDC for 
a 3 year period, subject to available 
funds. The cost of performance for the 
first nine (9) months is estimated at 
$140,250 for the project performance of 
April 1, 1985 to December 31, 1985. The 
MBDC will operate in the Dayton, Ohio 
Metropolitan Statistical Area (MSA). 
The first year cost for the MBDC will 
consist of $119,212 in Federal funds and 
a minimum of $21,038 in non-Federal 
funds (which can be a combination of 
cash, in-kind contribution and fees for 
services). The award number will be 05- 
10-85001-01. 

The funding instrument for the MBDC 
will be a cooperative agreement and 
competition is open to individuals, 
nonprofit and for-profit organization, 
local and state governments, American 
Indian tribes and educational 
institutions. 

The MBDC will provide management 
and technical assistance to eligible 
clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority businesses that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can: Coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them a full 
range of management and technical 
assistence; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be judged on the 
experience and capability of the firm 
and its staff in addressing the needs of 
minority business individuals and 
organizations; the resources available to 
the firm in providing management and 
technical assistance; the firm’s proposed 
approach to performing the work 
requirements included in the 


application; and the firm’s estimated 
cost for providing such assistance. It is 
advisable that applicants have an 
existing office in the geographic region 
for which they are applying. 

The MBDC will operate for a 3 year 
period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continue funding will 
be at the discretion of MBDA based on 
such factors as a MBDC’s satisfactory 
performance, the availability of funds, 
and Agency priorities. 

DATE: The closing date for applications 
is January 25, 1985. Applications must be 
postmarked on or before January 25, 
1985. 

ADDRESS: Chicago Regional Office, 
Minority Business Development Agency, 
55 East Monroe Street, Suite 1440, 
Chicago, Illinois 60603, 312/353-0182. 


FOR FURTHER INFORMATION CONTACT: 
David Vega, Acting Regional Director, 
Chicago Regional Office. 


SUPPLEMENTARY INFORMATION:‘ 
Questions concerning the preceding 
information, copies of application kits 
and applicable regulations can be 
obtained at the above address. 


(11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance)) 
David Vega, 

Acting Regional Director, Chicago Regional 
Office. 

December 18, 1984. 

[FR Doc. 84-33895 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-21-M 


Financial Assistance Application 
Announcements, Milwaukee, WI 


AGENCY: Minority Business 
Development Agency, Commerce. 


ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate a MBDC for 
a 3 year period, subject to available 
funds. The cost of performance for the 
first nine (9) months is estimated at 
$206,250 for the project performance of 
April 1, 1985 to December 31, 1985. The 
MBDC will operate in the Milwaukee, 
Wis. Metropolitan Statistical Area 
(MSA). The first year cost for the MBDC 
will consist cf $175,312 in Federal funds 
and a minimum of $30,938 in non- 
Federal funds (which can be a 
combination of cash, in-kind 
contribution and fees for services). The 
award number will be 05-10-85004-01. 
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The funding instrument for the MBDC 
will be a cooperative agreement and 
competition is open to individuals, 
nonprofit and for-profit organization, 
local and state governments, American 
Indian tribes and educational 
institutions. 

The MBDC will provide management 
and technical assistance to eligible 
clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority businesses that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can: Coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them a full 
range of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be judged on the 
experience and capability of the firm 
and its staff in addressing the needs of 
minority business individuals and 
organizations; the resources available to 
the firm in providing management and 
technical assistance; the firm’s proposed 
approach to performing the work 
requirements included in the 
application; and the firm's estimated 
costs for providing such assistance. It is 
advisable that applicants have an 
existing office in the geographic region 
for which they are applying. 


The MBDC will operate for a 3 year 
period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continue funding will 
be at the discretion of MBDA based on 
such factors as a MBDC'’s satisfactory 
performance, the availability of funds, 
and Agency priorities. 


DATES: The closing date for applications 
is January 25, 1985. Applications must be 
postmarked on or before January 25, 
1985. 


ADDRESS: Chicago Regional Office, 
Minority Business Development Agency. 
55 East Monroe Street, Suite 1440, 
Chicago, Illinois 60603, 312/353-0182. 


FOR FURTHER INFORMATION CONTACT: 
David Vega, Acting Regional Director, 
Chicago Regional Office. 


SUPPLEMENTARY INFORMATION: 
Questions concerning the preceding 
information, copies of application kits 
and applicable regulations can be 
obtained at the above address. 
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(11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance)} 
David Vega, 

Acting Regional Director, Chicago Regional 
Office. 

December 18, 1984. 

[FR Doc. 84-33896 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-21-M 





Financiai Assistance Application 
Announcements; St. Louis, MO 


AGENCY: Minority Business 
Development Agency, Commerce. 


ACTION: Notice. 


SUMMARY: The Minority Business 
Development Agency (MBDA) 
announces that it is soliciting 
competitive applications under its 
Minority Business Development Center 
(MBDC) Program to operate a MBDC for 
a 3 year period, subject to available 
funds. The cost of performance for the 
first nine (9) months is estimated at 
$338,250 for the project performance of 
April 1, 1985 to December 31, 1985. The 
MBDC will operate in the St. Louis, 
Missouri Metropolitan Statistical Area 
(MSA). The first year cost for the MBDC 
will consist of $287,512 in Federal funds 
and a minimum of $50,738 in non- 
Federal funds (which can be a 
combination of cash, in-kind 
contribution and fees for services). The 
award number will be 07-10-85005-01. 

The funding instrument for the MBDC 
will be a cooperative agreement and 
competition is open to individuals, 
nonprofit and for-profit organization, 
local and state governments, American 
Indian tribes and educational 
institutions. 

The MBDC will provide management 
and technical assistance to eligible 
clients for the establishment and 
operation of businesses. The MBDC 
program is designed to assist those 
minority businesses that have the 
highest potential for success. In order to 
accomplish this, MBDA supports MBDC 
programs that can: Coordinate and 
broker public and private sector 
resources on behalf of minority 
individuals and firms; offer them a full 
range of management and technical 
assistance; and serve as a conduit of 
information and assistance regarding 
minority business. 

Applications will be judged on the 
experience and capability of the firm 
and its staff in addressing the needs of 
minority business individuals and 
organizations; the resources available to 
the firm in providing management and 
technical assistance; the firm's proposed 
approach to performing the work 
requirements included in the 
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application; and the firm's estimated 
cost for providing such assistance: It is 
advisable that applicants have an 
existing office in the geographic:region 
for which they are applying. 

The MBDC will operate for a 3 year 
period with periodic reviews 
culminating in annual evaluations to 
determine if funding for the project 
should continue. Continue funding will 
be at the discretion of MBDA based on 
such factors as a MBDC’s satisfactory 
performance, the availability of funds, 
and Agency priorities. 

DATE: The closing date for applications 
is January 25, 1985. Applications must be 
postmarked on or before January 25, 
1985. 

ADDRESS: Chicago Regional Office, 
Minority Business Development Agency, 
55 East Monroe Street, Suite 1440, 
Chicago, Illinois 60603, 312/353-0182. 
FOR FURTHER INFORMATION CONTACT: 
David Vega, Acting Regional Director, 
Chicago Regional Office. 
SUPPLEMENTARY INFORMATION: 
Questions concerning the preceding 
information, copies of application kits 
and applicable regulations can be 
obtained at the above address. 

(11.800 Minority Business Development 
(Catalog of Federal Domestic Assistance)) 
David Vega, 

Acting Regional Director, Chicago Regional 
Office. 

December 18, 1984. 

[FR Doc. 8433897 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-21- 





COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Requesting Public-Comment on 
Bilateral Textile Consuitations on 
Certain Man-Made Fiber Apparel in 
Category 659pt. (infants’ Sets) From 
Taiwan 


December 26, 1984. 

On November 30, 1984, the American 
Institute in Taiwan (AIT), under Section 
204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), requested the 
Coordination Council for North 
American Affairs (CCNAA) to enter into 
consultations concerning experts to the 
United States of other wearing apparel 
of man-made fibers in Category 659pt. 
(infants’ sets in TSUSA numbers 
383.2042, 383.2050, 383.2350, 383.8650, 
383.9261, and 383.9265), produced or 
manufactured in Taiwan. 

The purpose of this notice:is:to advise 
that, if no solution is agreed upon in 
consultations, the Committee for the 
Implementation of Textile Agreements 
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may later establish a limit for the entry 
and withdrawal from warehouse for 
consumption of man-made fiber apparel 
in Category 659, produced or 
manufactured in Taiwan and exported 
to the United States during the twelve- 
month period which began on January 1, 
1984 and extends through December 31, 
1984. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Category 659pt. 
(infants’ sets) is invited to submit such 
comments or information in ten copies 
to Mr. Walter C. Lenahan, Chairman, 
Committee for the Implementation of 
Textile Agreements, International Trade 
Administration, U.S. Department of 
Commerce, Washington, D.C. 20230. 
Because the exact timing of the 
consultations is not yet certain, 
corhments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, Room 
3100, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, D.C., and may be obtained 
upon written request. 

Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553{a)(1) relating 
to matters which constitute “a foreign 
affairs function of the United States.” 
Walter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 84-33806 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-DR-M 


Procedures To Obtain Waivers for 
Certain Novelty or Combination 
Filament and Spun Yarns of Man-Made 
Fibers Containing Wool 


Effective on January 1, 1985, the Tariff 
Schedules of the United States 
Annotated (TSUSA) will be amended to 
reflect administrative changes in the 
textile category classification of certain 
novelty (fancy construction) or 
combination filament and spun yarns. 
Such yarn will be classified in textile 
Category 604 and reported under 
TSUSA items 310.6005 and 310.6045. 

The purpose of this notice is to 
announce that any importer having visas 
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or export licenses issued by the 
exporting country for these products in 
Category 600 may request a waiver of 
the requirement for the 604 textile 
category classification which becomes 
effective January 1, 1985. Such importers 
should submit a request for waivers to 
Walter C. Lenahan, Chairman of the 
Committee for the Implementation of 
Textile Agreements, Room 3100, U.S. 
Department of Commerce, Washington, 
D.C. 20203. Submissions made in any 
request for a waiver are subject to 
Section 1001 of Title 18 of the U.S. Code, 
which provides penalties for making 
false statements to any department of 
the United States Government. 

Walter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 84-33947 Filed 12-28-84; 8:45 am] 
BILLING CODE 3510-DR-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Public information Collection 
Requirement Submitted to OMB for 
Review 


SUMMARY: The Department of Defense 
has submitted to OMB for review the 
following request for renewal for the 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C., Chapter 35). Each entry 
contains the following information: (1) 
Type of Submission; (2) Title of 
Information Collection and Form 
Number if applicable; (3) Abstract 
statement of the need for the uses to be 
made of the information collected; (4) 
Type of Respondent; (5) An estimate of 
the number of responses; (6) An 
estimate of the total number of hours 
needed to provide the information; (7) 
To whom comments regarding the 
information collection are to be 

- forwarded; and (8} The point of contact 
for whom a copy of the information 
proposal may be obtained. 

Revision 

DoD FAR Supplement Part 14 and 
related clauses in Part 52.214 and DD 
Form 1630 published in Supplement 4. 

Information concerns certain data 
required to support use of the formal 
advertising method of contracting 
including requirements fer placement on 
Research and Development Bidders’ 
Lists. 

Reporting is necessary to permit 
determination of whether or not a firm 
has necessary capability to satisfy R&D 
requirements. 


Businesses or others for profit/small 
businesses or organizations. 

Responses: 1,200. 

Burden hours: 600. 
ADDRESSES: Comments are to be 
forwarded to Mr. Edward Springer, 
Office of Management and Budget, Desk 
Officer, Room 3235, New Executive 
Office Building, Washington, DC 20503, 
and Mr. Daniel J. Vitiello, DoD 
Clearance Officer, WHS/DIOR, Room 
1C535, Pentagon, Washington, DC 
20301-1155, telephone (202) 694-0187. 
SUPPLEMENTARY INFORMATION: A copy 
of the information collection proposal 
may be obtained from Mr. Fred J. 
Kohout, OUSDRE(AM)CP, Room 3D116, 
Pentagon, Washington, DC 20301, 
telephone (202) 697-8334. This is a 
revision of an existing collection. 

Date: December 21, 1984. 
Patricia H. Means, 
OSD Federal Register Liaison Officer, 
Department of Defense. 
[FR Doc. 84-33817 Filed 12-28-84; 8:45 am] 
BILLING CODE 3810-01-M 


Public Information Collection 
Requirement Submitted to OMB for 
Review 


SUMMARY: The Department of Defense 
has submitted to OMB for review the 
following request for renewal for the 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C., Chapter 35). Each entry 
contains the following information: (1) 
Type of Submission; (2) Title of 
Information Collection and Form 
Number if applicable; (3) Abstract 
statement of the need for the uses to be 
made of the information collected; (4) 
Type of Respondent; (5) An estimate of 
the number of responses; (6) An 
estimate of the total number of hours 
needed to provide the information; (7) 
To whom comments regarding the 
information collection are to be 
forwarded; and (8) The point of contact 
for whom a copy of the information 
proposal may be obtained. 

Revision 

DoD Far Supplement Part 17 and 
related clauses in Part 52.217. 

Not including 17.71 master agreements 
for alteration and repair of vessels or 
matters covered by other clearances 
(17.74). 

Information concerns certain data 
required to support use of various types 
of contracts (e.g., those containing 
economic price adjustment provisions). 

Reporting is necessary to permit use 
of certain types of contracts (e.g., 
verification of cost increases triggering 
economic price adjustments). 
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Businesses or others for profit/small 
businesses or organizations. 

Responses: 37,600. 

Burden hours: 71,440. 


ADDRESSES: Comments are to be 
forwarded to Mr. Edward Springer, 
Office of Management and Budget, Desk 
Officer, Room 3235, New Executive 
Office Building, Washington, D.C. 20503, 
and Mr. Daniel J. Vitiello, DoD 
Clearance Officer WHS/DIOR, Room 
1C535, Pentagon, Washington, D.C. 
20301-1155, telephone (202) 694-0187. 


SUPPLEMENTARY INFORMATION: A copy 
of the information collection proposal 
may be obtained from Mr. Fred J. 
Kohout, OUSDRE(AM) CP, Room 3D116, 
Pentagon, Washington, D.C. 20301, 
telephone (202) 697-8334. This is a 
revision of an existing collection. 
Patricia H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

December 24, 1984. 

[FR Doc. 84-33818 Filed 12-28-84; 8:45 am] 


BILLING CODE 3810-01-M 


Department of the Army 


Public Information Collection 
Requirement Submitted to OMB for 
Review ; 


SUMMARY: The Department of Defense 
has submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Each entry contains the 
following information: (1) Type of 
submission; (2) Title of Information 
Collection and Form Number if 
applicable; (3) Abstract statement of the 
need for and the uses to be made of the 
information collected; (4) Type of 
Respondent; (5) An estimate of the 
number of responses; (6) An estimate of 
the total number of hours needed to 
provide the information; (7) To whom 
comments regarding the information 
collection are to be forwarded; and (8) 
The point of contract from whom a copy 
of the information proposal may be 
obtained. 


Army Veterans Survey 


Recruiting qualified individuals for 
Army enlistment is predicted to become 
increasingly difficult. The Army 
veterans survey will measure the 
attitudes of recent Army veterans and 
determine the effect on enlistment. 


Individuals 
Responses 6,000 
Burden hours 3,000 





Federal Register /- Vol. 49, No. 252 / Monday, December 31, 1984 / Notices 


ADDRESSES: Comments are to be 
forwarded to Mr. Edward Springer, 
office of Management and Budget, Desk 
Officer, Room 3235, New Executive 
Office Building, Washington, DC 20503 
and Mr. Daniel J. Vitiello, DoD 
Clearance Officer, WHS/DIOR, Room 
1C535, The Pentagon, Washington, DC 
30301-1155, telephone (202) 694-0187. 


SUPPLEMENTAL INFORMATION: A copy of 
the information collection proposal may 
be obtained from Mr. David O. Cochran, 
DAIM-ADI, Room 1D667, The Pentagon, 
Washington, DC 20301, telephone (202) 
695-5111. 

Patricia H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

December 24, 1984. 

[FR Doc. 84-33816 Filed 12-28-84; 8:45 am] 


BILLING CODE 3810-01-M 


Army Science Beard; Open Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 


Name of the committee: Army Science 
Board (ASB). 

Dates of meeting: Tuesday & Wednesday, 
22 & 23 January 1985 (and Thursday, 24 
January 1985, if necessary). 

Time: 0830-1700 hours (Open). 


Place: The Presidio of Monterey, California. 


Agenda 


The Army Science Board Ad Hoc 
Subgroup on Soldier Research Issues 
will meet for briefings and discussions 
on the interaction between soldier- 
oriented research and the National 
Training Center; for an overview by the 
ARI’s (U.S. Army Research Institute for 
the Behavioral and Social Sciences) 
field unit in Monterey; and for an 
Executive Session to review study 
progress to date. This meeting is open to 
the public. Any interested person may 
attend, appear before, or file statements 
with the committee at the time and in 
the manner permitted by the committee. 
The ASB Administrative Officer, Sally 
Warner, may be contacted for further 
information at (202) 695-3039/7046. 


Maria P. Winters, 


Acting Administrative Officer, Army Science 
Board. 


[FR Doc. 84-33820 Filed 12-28-84; 8:45 am] 
BILLING CODE 3710-06-M 


DEPARTMENT OF ENERGY 


Extension of Public Comment Period 
and Meeting on a Panel’s Review and 
Findings of Ongoing Health Effects 
and Epidemiological Studies of 
Operations at the Savannah River 
Plant 


AGENCY: Department of Energy. 
ACTION: Extension of a 30-Day Public 
Comment Period. 


summary: On November 30, 1984, the 
Department of Energy (DOE) announced 
the initiation of a 30-day public 
comment period and the holding of a 
public meeting on a panel's review and 
findings regarding epidemiological 
studies of persons working at and/or 
living around DOE’s Savannah River 
Plant in South Carolina (FR 49-232, 
pages 47095-47096). The panel review 
was conducted by the U.S. Department 
of Health and Human Services’ Centers 
for Disease Control (CDC) at DOE’s 
request. 

Pursuant to DOE’s announcement, a 
public meeting on the review panel's 
recommendation was held on December 
18, 1984 in Aiken, South Carolina. Based 
on requests for additional time to 
prepare comments, DOE has decided to 
extend the previously announced public 
comment period of December 1, 1984, 
through December 30, 1984, until January 
31, 1985. 

Written comments on the CDC panel’s 
recommendation may be submitted at 
any time during the extended public 
comment period and should be directed 
to Mr. Grover A. Smithwick, at the 
address below. After the public 
comment period, the Department of 
Energy will prepare a report 
summarizing the comments received 
during the public comment period. A 
final DOE position will be developed 
considering the public comments 
received and the recommendations of 
the CDC panel. 

DATES AND TIMES: The public comment 
period began on December 1, 1984, and 
will now end on January 31, 1985. All 
written comments postmarked by 
January 31, 1985, will be considered by 
the Department of Energy in determining 
its final position. 


Availability of Panel Recommendations 


Copies of the CDC panel’s report 
entitled “Epidemiologic Projects 
Considered Possible to Undertake in 
Populations Around the Savannah River 
Plant,” are available for inspection at 
the following reading rooms and 
libraries: 
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Atlanta Public Library, 1 Margaret 

Mitchell, NW, Atlanta, Georgia 30303 
Augusta Regional Library, 902 Greene 

Street, Augusta, Georgia 30901 
Burke County Library, Fourth Street, 

Waynesboro, Georgia 30830 
Allendale-Hampton-Jasper Regional 

Library, War Memorial Building, 

Court House Square, Allendale, South 

Carolina 29810 
Beaufort County Library, 710 Craven 

Street, Beaufort, South Carolina 29902 
Richland County Public Library, 1400 

Sumter Street, Columbia, South 

Carolina 29201 
Chatham County Public Library, 2002 

Bull Street, Savannah, Georgia 31499 
Statesboro Regional Library, 124 South 

Main Street, Statesboro, Georgia 

30458 
Aiken-Bamberg-Barnwell-Edgefield 

Regional Library, 1307 Georgia 

Avenue, North Augusta, South 

Carolina 29841 
Aiken County Public Library, 435 

Newberry Street SW, Aiken, South 

Carolina 29801 
South Carolina State Library, 1500 

Senate Street, Columbia, South 

Carolina 29201 
U.S. Department of Energy, Gregg- 

Graniteville Library, University of 

South Carolina, Aiken Campus, 171 

University Parkway, Aiken, South 

Carolina 29801 
Freedom of Information Reading Room, 

Room 1E-190, U.S. Department of 

Energy, Forrestal Building, 1000 

Independence Ave., SW, Washington, 

D.C. 20585 

In addition, copies of the report may 
also be obtained by contacting Mr. 
Grover A. Smiihwick at the address 
below. 

ADDRESSES: Written comments, requests 
for copies of the CDC panel's report and 
request for further information on the 
extended public comment period should 
be directed to: Mr. Grover A. Smithwick, 
Acting Assistant Manager for Health, 
Safety, and Environment, Department of 
Energy, Savannah River Operations 
Office, P.O. Box A, Aiken, South 
Carolina 29801, (803) 725-3957 or 725— 
2203. 

Envelopes should be marked 
“Attention: CDC Panel’s 
Recommendations.” 

Copies of DOE Final Report 

All written comments and the meeting 
transcript will be included in the report. 
A copy of the Department's final 
position will be sent to all persons 
requesting a copy of the CDC panel's 
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report and those who made a 
presentation at the public meeting and/ 
or who provided written comments. 


Issued at Washington, D.C. on December 
24, 1984. 
William W. Hoover, 
Assistant Secretary, for Defense Programs 


[FR Doc. 84-33856 Filed 12-28-64; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Assistant Secretary for 
international Affairs and Energy 
Emergencies 


international Atomic Energy 
Agreements; Proposed Subsequent 
Arrangements; European Atomic 
Energy Community 


Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160) notice is hereby given of 
proposed “subsequent arrangements” 
under the Additional Agreement for 
Cocperation Between the Government 
of the United States of America and the 
European Atomic Energy Community 
(EURATOM) Concerning Peaceful Uses 
of Atomic Enefgy, as amended. 

The subsequent arrangements to be 
carried out under the above mentioned 
agreement involve approval for the 
supply of the following materials: 
Contract Number S—EU-807, to 

Commissariat A L’Energie Atomique, 

Paris, France, 575.9 grams of natural 

uranium for metrology testing and for 

environmental testing. 

Contract Number WC-EU-274, to the 
Inorganic Chemistry Laboratory, 
Oxford, Engiand, 20 milligrams of 
thorium-232 for use in a photoelectron 
spectroscopy experiment. 

. In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that these 
subsequent arrangements will not be 
inimical to the common defense and 
security. 

These subsequent arrangements will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy. 

Dated: December 24, 1984. 

George J. Bradley, Jr., 


Deputy Assistant Secretary for International 
Affairs. 


[FR Doc. 84-33855 Filed 12--28-84; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Conservation and 
Renewable Energy 


Conservation and Renewable Energy 
Subcommittee of the National Energy 
Extension Service Advisory Board; 
Open Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is hereby 
given of the following advisory 
committee meeting: 


Name: Conservation and Renewable 
Energy Subcommittee of the National Energy 
Extension Service Advisory Board. 

Date and Time: Thursday, January 17, 1985, 
7:45 a.m.—5:00 p.m.; Friday, January 18, 1985, 
8:15 a.m.—5:00 p.m. 

Place: Key Bridge Marriott Hote!, Salon D. 
Potomac Ballroom, 1401 Lee Highway, 
Arlington, Virginia 22209. 

Contact: Susan D. Heard, Department of 
Energy, Forrestal Building-6A081, 1000 


Independence Avenue SW., Washington, D.C. 


20585, Telephone: 202-252-8292. 

Purpose of the Parent Board: The 
Board was established to carry on a 
continuing review of the National 
Energy Extension Service and the plans 
and activities of each State in 
implementing Energy Extension Service 
programs. 


Tentative Agenda: 
Thursday, January 17, 1985 


Working Session 
—Plan Sixth Annual Report 
Public Comment (10 minute rule) 


Friday, January 18, 1985 


—Draft Sixth Annual Report 
Public Comment (10 minute rule) 


Public Participation 


The meeting is open to the public. The 
Chairperson of the Committee is 
empowered to conduct the meeting in a 
fashion that will, in his judgment, 
facilitate the orderly conduct of 
business. Any member of the public who 
wishes to file a written statement with 
the Committee will be permitted to do so 
either before or after the meeting. 
Members of the public who wish to 
make oral statements pertaining to 
agenda items should contact Susan D. 
Heard at 202-252-8292. Requests must 
be received at least 5 days prior to the 
meeting and reasonable provision will 
be made to include the presentation on 
the agenda. 

Transcripts: Available for public 
review and copying at the Public 
Reading Room 1E-190, Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, D.C., between 8:00 
a.m. and 4:00 p.m., Monday through 
Friday, except Federal holidays. 
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Issued at Washington, D.C. on December 
26, 1984. 
Howard H. Raiken, 
Deputy Advisory Committee, Management 
Officer. 
[FR Doc. 84-33831 Filed 12-28-84; 8:45 am} 
BILLING CODE 6450-01-€ 


Energy Information Administration 


Agency Forms Under Review by the 
Office of Management and Budget 


AGENCY: Energy Information 
Administration, DOE. 

ACTION: Notice of submission of request 
for clearance to the Office of 
Management and Budget. 


suMMARY: The Department of Energy 
(DOE) has submitted the following 
collections to the Office of Management 
and Budget (OMB) for approval under 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The listing does not contain 
information collection requirements 
contained in regulations which are to be 
submitted under 350(h) of the Paperwork 
Reduction Act, nor management and 
procurement assistance requirements 
collected by DOE. 

Each entry contains the following 
information and is listed by the DOE 
sponsoring office: (1) The form number: 
(2) Form title; (3) Type of request, e.g., 
new revision, or extension; (4) 
Frequency of collection; (5) Response 
obligation, i.e., mandatory, voluntary, or 
required to obtain or retain benefit; (6) 
Type of respondent; (7) An estimate of 
the number of respondents; (8) Annual 
respondent burden, i.e., an estimate of 
the total number of hours needed to fill 
out the form; and (9) A brief abstract 
describing the proposed collection. 
DATE: Last Notice published 
Wednesday, December 19, 1984 (49 FR 
49358). 

FOR FURTHER INFORMATION CONTACT: 
John Gross, Director, Ferms Clearance 
and Burden, Control Division, Energy 

Information Administration, M.S. 1H- 

023, Forrestal Building, 1000 

Independence Ave., SW., Washington, 

DC 20585, (202) 252-2308 
Vartkes Broussalian, Department of 

Energy, Desk Officer, Office of 

Management and Budget, 726 Jackson 

Place, NW., Washington, DC 20503, 

(202) 395-7313. 

SUPPLEMENTARY INFORMATION: Copies 
of proposed collections and supporting 
documents may be obtained from Mr. 
Gross. Comments and questions about 
the items on this list should be directed 


- 
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to the OMB reviewer for the appropriate comments will prevent you from 
agency as shown above. submitting comments promptly, you 


If you anticipate commenting on a 


should advise the OMB reviewer of your 


form, but find that time to prepare these _ intent as early as possible. 


DOE FORMS UNDER REVIEW BY OMB 


Issued in Washington, D.C., December 24, 


1984. 


Yvonne M. Bishop, 


Director, Statistical Standards Energy 
Information Administration. 








EIA-758(A) 
EIA-758(B) 


FERC ACV-1...) Statement of property 
changes other than 
land and rights-of- 
way. 


FERC ACV-2...| Statement of land and 
fights of way 
property changes. 


FERC ACV-3...| Summary of changes in 
original cost and 
total original cost at 
close of period. 


FERC ACV-4...| Summary of cost of 
reproduction new 
and cost of 

reproduction new 
less depreciation. 








FERC ACV-5...| inventory of property 
other than land and 
rights-of-way. 


FERC ACV-6...| Inventory of Land and 
rights-of-way. 


FERC ACV-7...| Summary of original 
cost of inventory. 


FERC ACV-8...| Cost data for Extension Annually .........-. 


equipment arid tank. 





FERC ACV-9... 


FERC-314A Application for smail 
producer exemption. 








Mandatory 














390 | 





EIA-758 (A) and (8) collects data on natu- 
ral gas sales contracts, specifically in- 
cluding pricing and take-or-pay clauses, 


The daia collected on this form are used to 
record the description and associated 
costs of annual additions and retirements 
of land and rights-of-way for oii pipeline 


companies. 
The data collected on this form are used to 
summarize by account the original cost 
of property changes and the cumulative 
closing balances for each account for oil 
pipeline companies. 
The data collected on this form summarize 


fj changes, 
cumulative closing balances of reproduc- 
costs less physical and functional depre- 
ciation for oil pipeline companies. 

The data collected on this form identifies 
the pipeline company complete inventory 
of all properties (excluding lands end 
rights-of-way) used by the company in 
common carrier service as of the year of 
initia) valuation. 


| The data collected on this form identifies i 


© pipeline Company complete inventory 
pe land and right-of-way Properties used 


The data collected on this form identifies 
the pipeline company annual cost data in 
support of the initial inventory and inven- 
tory changes for pipeline construction 
used by the company in common carrier 
service. 

The data collected are used by the Com- 
mission to evaluate and process inde- 


venience and necessity as prescribed by 
Section 7 of the Natural Gas Act. 
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DOE FORMS UNDER REVIEW BY OMB—Continued 











Response | Abstract 


frequency 


(1) | 
FERC-566........| Annual report of | Extension..... 
| utility's twenty largest | | 
purchasers. | 


+ 


} 


[FR Doc. 84-33854 Filed 12-28-84; 8:45 am] 
BILLING CODE 6450-01-M 


Economic Regulatory Administration 
[ERA Docket No. 84-17-NG} 


Natural Gas Imports; Southwest 
Natural Gas Corp.; Application To 
import Canadian Natural Gas 


AGENCY: Economic Regulatory 
Administration, DOE. 


ACTION: Notice of Issuance of Opinion 
and Order. 


SUMMARY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice that on 
December 18, 1984, the ERA 
Administrator issued an Opinion and 
Order approving Southwest Natural Gas 
Corporetion’s (Southwest) application to 
import Canadian natural gas from Dome 
Petroleum Limited. The approval 
authorizes Southwest to import at a 
price of $3.10 (U.S.) per MMBtu, up to 15 
MMcf per day, of Canadian natural gas 
on an interruptible, reasonable-efforts 
basis for a term of two years beginning 
on the date of first delivery and to 
continue thereafter on a year-to-year 
basis until terminated by either party or 
until a maximum of 6 Bcf has been 
imported. 
The text of the Opinion and Order 
follows. 
FOR FURTHER INFORMATION CONTACT: 
Edward J. Peters Jr, Natural Gas 
Division, Office of Fuels Programs, 
Economic Regulatory Administration, 
Forrestal Building, Room GA-033, 
1000 Independence Avenue, SW., 
Washington, D.C. 20585 (202) 252-8162 
Diane Stubbs, Office of General 
Counsel, Natural Gas and Mineral 
Leasing, U.S. Department of Energy, 
Forrestal Building, Room 6E-042, 1000 
independence Avenue, SW., 
Washington, D.C. 20585 (202) 252-6667 


Annually...... 


(4) 


| | 


nll 


issued in Washington, D.C., on December 
19, 1984. 
James W. Workman, 
Director, Office of Fuels Programs, Economic 
Regulatory Administration. 


DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


Southwest Gas Corp.; Order Authorizing 
the Importation of Natural Gas From 
Canada and Granting Intervention 


[DOE/ERA Opinion and Order No. 69} 
December 18, 1984. 


I. Background 


On October 18, 1984, Southwest Gas 
Corporation (Southwest) filed an 
application with the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) pursuant to 
section 3 of the Natural Gas Act, for 
authorization to import up to 6 Bcf of 
Canadian natural gas in-two volume 
segments over a two-year term from 
November 1, 1984, through October 31, 
1986. The gas-will be purchased from 
Dome Petroleum Limited (Dome) on an 
interruptible, “reasonable efforts” basis 
pursuant to gas purchase contracts 
signed October 11, 1984. The first or 
base volume segment provides for the 
purchase and import of a maximum of 5 
MMcf of natural gas per day and a total 
of 2 Bcf during the two-year period at a 
price of $3.10 (U.S.) per MMBtu, subject 
to adjustment on a quarterly basis to 
reflect changes in the market prices of 
competing energy sources in 
Southwest's service territory. The 
second volume segement provides for 
the purchase of up to 10 MMcf per day 
and a total of 4 Bcf during the same 
period and at the same price, subject to 
the same quarterly adjustment. 

Southwest provides gas at retail to 
residential, commercial, and industrial 
customers in certain areas of northern 
Nevada and the Lake Tahoe area of 
California, and in southern Nevada, 
southern California, and Arizona, and at 
wholesale for resale in parts of Nevada 
and California. Southwest purchases 


(9) 


1320 | The information is required by Federal 

| Power Act Section 305(c)(2)(D) as imple- 
| mented by 18 CFR 46.3. It is used to 
| Monitor holding of interlocking directorate 
positions between public utilities and their 
| twenty largest purchasers. 


nearly all of its supply for its northern 
Nevada system from Northwest Pipeline 
Corporation (Northwest). Southwest 
intends to sell the base volume segment 
to small commercial and industral 
customers whose energy requirements 
are presently being met by fuel oil or 
who are expected imminently to switch 
to fuel oil. Southwest intended to use the 
second volume segment of gas in its gas 
incentive sales program to regain or 
retain the loads of large commercial and 
industrial customers with dual-fuel 
capability, in the event Northwest did 


- not extend its Canadian incentive gas 


program beyond the October 1, 1984, 
termination of its Federal Energy 
Regulatory Commission (FERC) 
certificate, or offer an equivalent 
program or price thereafter. However, 
on October 31, 1984, the FERC allowed a 
reduced gas charge to be collected by 
Northwest which may offer an 
equivalent price to the industrial 
customers who otherwise would shift to 
residual fuel oil.1 Thus, this second ° 
volume will serve as an alternative to 
the Northwest supply should the price 
be more attractive than Northwest's. 

The agreement entitles Southwest to 
purchase up to the maximum volumes, 
but there is no minimum purchase 
obligation or take-or-pay requirement. 
Deliveries will be on a “reasonable 
efforts” basis by Dome, as requested by 
Southwest in monthly volume 
nominations. Both Dome and Southwest 
will attempt to schedule deliveries at a 
uniform rate. 

The imported volumes, from reserves 
in British Columbia, the Yukon 
Territories, and Alberta, are owned or 
controlled by Dome. The British 
Columbia and Yukon gas will be 
transported through existing pipeline 
facilities to the Sumas, Washington, 


* See FERC Docket Nos. TA85-2-37-000, TA85-2- 
37-001, and RP85-1-000. The FERC order allowed 
the proposed reduced commodity cost under Rate 
Schedule ODL-1, subject to refund. Northwest's 
PGA filing has been referred to a FERC 
Administrative Law Judge for hearing. 

















border import point through the pipeline 
facilities of Westcoast Transmission 
Company, and through the pipeline 
facilities of Northwest to a point of 
interconnection with the applicant's 
northern Nevada system at the Idaho- 
Nevada border. Alberta gas will be 
transported by NOVA, an Alberta 
Corporation, to the Alberta and British 
Columbia border, then through the 
pipeline facilities of Alberta Natural Gas 
Company Limited to the Kingsgate, 
British Columbia, export point, and from 
there through the pipeline facilities of 
Pacific Gas Transmission Company 
(PGT) and Northwest to the point of 
interconnection with Southwest's 
northern Nevada system. No final 
transportation agreements had been 
reached by the parties to the proposed 
arrangement at the time of the 
applicant's filing. 

In support of its application, 
Southwest states that this gas will 
enable it to compete in markets where 
gas purchased from Northwest either 
has not been competitive or may not be 
competitive in the future. 


Ul. Interventions and Comments 


A notice of Southwest's application 
was issued on October 29, 1984.2 The 
notice invited protests and motions to 
intervene which were to be filed by 
November 23, 1984. Petitions for leave to 
intervene were received from PGT, El 
Paso Natural Gas Company (El Paso), 
Southern California Gas Company 
(SoCal) and Northwest. This order 
grants intervention to all of these 
parties. 

SoCal’s motion to intervene neither 
opposes the import nor requests further 
proceedings. However, SoCal contends 
it has an interest in whether Southwest 
should be allowed to use the pipeline 
facilities of PGT and Northwest which 
are presently utilized by a SoCal 
affiliate, Pacific Interstate Transmission 
Company (PIT), to transport imported 
Canadian natural gas to SoCal. SeCal 
states that since the transportation costs 
PIT pays to PGT vary with the volumes 
of gas transported, Southwest's request 
for transportation could affect costs of 
PIT, which are ultimately passed 
through to SoCal. 

The concerns raised by SoCal are not 
within the purview of the ERA. It is the 
FERC, not the ERA, that has jurisdiction 
over interstate transportation facilities 
and rates. Therefore, the appropriate 
forum for SoCal to address these 
concerns is in a certificate or rate 
proceeding before the FERC. 


® 49 FR 44127, November 2, 1984 
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purchase gas only to the extent it needs 


Northwest, currently a major supplier 
to Southwest for its northern Nevada 
system, does not request further 
procedures and does not oppose 
granting this authorization to Southwest 
except to the extent that sales under the 
proposed arrangement would displace 
sales Northwest would otherwise make 
to Southwest. Northwest contends that 
loss of sales to Southwest because of 
this proposed import would eliminate 
the contribution of such sales to 
Northwest's fixed costs and domestic 
take-or-pay liabilities, thereby 
increasing the overall cost of gas to 
Northwest's remaining customers. 
Northwest states it does not have 
sufficient information to accept 
Southwest's representation that the gas 
to be imported would not displace 
Northwest's sales to Southwest. 
Northwest asserts that it could deliver 
gas to Southwest at a lower cost than 
Southwest's total cost for the imported 
gas including the transportation charges 
Northwest proposes to charge to 
transport the gas to Southwest. 


Ill. Decision 


Southwest's application has been 
evaluated pursuant to section 2 of the 
Natural Gas Act which requires an 
import to be authorized unless it is 
determined that the import is not 
consistent with the public interest. 
Under the policy established by the 
Secretary of Energy in his natural gas 
import guidelines issued February 15, 
1984,° the competitiveness of an import 
arrangement in the markets served is the 
primary criterion this agency is to 
employ in judging the public interest. 
The need for the import and the security 
of the import supply are also to be taken 
into consideration. 

The Southwest arrangement for the 
import of Canadian gas, as set forth in 
the application, is wholly consistent 
with the competitiveness criterion. The 
volumes will be imported on a short- 
term, interruptible basis. No minimum 
purchase provisions or take-or-pay 
obligations are included in the contracts. 
There are to be quarterly price reviews 
and adjustments as necessary to enable 
response to market changes over the 
term of the arrangement. These 
components of the arrangement, taken 
together, provide sufficient flexibility to 
ensure that the gas will only be 
imported when it is fully competitive. 

The gas import policy guidelines 
recognize that the need for an import is 
a function of competitiveness. Under 
this best-efforts, interruptible 
arrangement, Southwest will opt to 


* 49 FR 6684, February 22, 1984. 
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such volumes to serve its markets. The 
security of this import supply is not an 
issue here because of the “reasonable 
efforts,” interruptible nature of the 
contract. 

Northwest's comments in this 
proceeding are identical to the 
comments it made on applications filed 
with the ERA by Northwest Natural Gas 
Company and Cascade Natural Gas 
Corporation. As we noted in our 
decisions in those proceedings,* we 
interpret Northwest's comments to be a 
concern that gas purchased under this 
arrangement will compete with the gas it 
sells Southwest. As the policy of this 
agency is to promote competition, we 
support Southwest's arrangement as 
representing new and positive 
competitive forces in the marketplace. 

After taking into consideration all the 
information in the récord of this 
proceeding, I find that the authorization 
requested by Southwest is not 
inconsistent with the public interest and 
should be granted.® 


Order 


For the reasons set forth above, 
pursuant to section 3 of the Natural Gas 
Act, it is ordered that: 

A. Southwest Gas Corporation 
(Southwest) is authorized to import up 
to 15 MMcf of Canadian natural gas per 
day during the two-year period 
beginning on the date of first delivery, 
and to continue thereafter on a year-to- 
year basis until terminated by either 
party, or until a maximum of 6 Bcf has 
been imported, whichever occurs first, in 
accordance with the provisions 
contained in the contracts submitted as 
part of the application. 

B. Southwest shall notify the ERA in 
writing of the date of first delivery of 
gas authorized in Ordering Paragraphs 
A within two weeks after deliveries 
begin. 

C. Southwest shall file with the ERA 
the terms of any renegotiated price that 
may become effective after the initial 
quarterly period within two weeks of its 
effective date. 

D. The motions for leave to intervene, 
as set forth in this Opinion and Order, 
are hereby granted, subject to such rules 


* See DOE/ERA Opinion and Order No. 65, 
Northwest Natural Gas Company, and DOE/ERA 
Opinion and Order No. 66, Cascade Natural Gas 
Corporation, both issued December 10, 1984. 

5 Because the proposed importation of gas will 
use existing pipeline facilities, DOE has determined 
that granting this application is not a Federal action 
significantly affecting the quality of the environment 
within the meaning of the National Environmental 
Policy Act (42 U.S.C. 4321, et seq.) and therefore an 
environmental impact statement or environmental 
assessment is not required. 
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of practice and procedures as may be in 
effect, provided that participation of the 
intervenors shall be limited to matters 
affecting asserted rights and interests 
specifically set forth in their motions for 
leave to intervene and not herein 
specifically denied, and that the 
admission of such intervenors shall not 
be construed as recognition that they 
might be aggrieved because of any order 
issued in these proceedings. 


Issued in Washington, DC, December 18, 
1984. 
Rayburn Hanzlik, 
Administrator, Economic Regulatory 
Administration. 
[FR Doc. 84-33857 Filed 12-28-84; 8:45 am] 
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Federal Energy Regulatory 
Commission 


[Docket Nos. ST85-1-000, et al.] 


ANR Pipeline Co., et al.; Self- 
implementing Transactions 


December 21, 1984. 
Take notice that the following 


ae i res Ga 


org Transporter and seller 


ST85-1 
ST85-2 
ST85-3 
ST85-4 
ST85-5 
ST85-6 
ST85-7 
ST85-8 
ST85-9 
ST85-10 
ST85-11 
ST85-12 
ST85-13 
ST85-14 
ST85-15 
ST85-16 
ST85-17 
ST85-18 
ST85-19 
ST85-20 
ST85-21 
ST85-22 


ANR Pipeline Co .........-...09« 
Gulf South Pipeline Co... 
Northern Utilities, inc... 


Natural Gas Pipeline Co of America... 


Panhandie Eastern Pipe Line Co... 
Columbia Gas Transmission Corp.. 
Columbia Gas Transmission Corp... 
Columbia Gas Transmission Corp.. 
Columbia Gas Transmission Corp .. 
Columbia Gas Transmission Corp... 
Columbia Gas Transmission Corp.. 
Columbia Gas Transmission Corp.. 
ST85-23 Columbia Gas Transmission Corp.. 
ST85-24 Columbia Gas Transmission Corp.. 
ST85-25 | Columbia Gas Transmission Corp... 
ST85-26 | Columbia Gas Transmission Corp.. 
ST85-27 | Columbia Gas Transmission Corp.. 
$7e5-28 | Columbia Gas Transmission Corp... 
$735-29 | Columbia Gas Transmission Corp... 
ST85-30 Columbia Gas Transmission Corp... 
S$T85-31 Tennessee Gas Pipeline Co 
ST85-32 Tennessee Gas Pipeline Co.... 
ST85-33 Tennessee Gas Pipeline Co.... 
ST65-34 Texas Gas Transission Corp... 
ST85-35 | GHR Pipeline Corp... 

ST85-36 ipelit 
ST85-37 
ST85-38 
ST85-39 
ST85-40 
ST85-41 
ST85-42 
ST85-43 
ST85-44 
ST65-45 
ST85-46 
ST85-47 





Transcontinental Gas Pipe ‘ 
Transcontinental Gas Pipe Line aa. 
ANR Pipeline Co... eis 
Texas Gas Transmission Corp. 

GHR Pipeline Corp 


Transcontinental Gas Pipe Line Corp.. 
Transcontinental Gas Pipe Line Corp.. 
Transcontinental Gas Pipe Line Corp.. 
Transcontinenta! Gas Pipe Line Corp 





transactions have been reported to the 
Commission as being implemented 
pursuant to Part 284 or Part 157 of the 
Commission's Regulations and sections 
311 and 312 of the Natural Gas Policy 
Act of 1978 (NGPA). The “Recipient” 
column in the following table indicates 
the entity receiving or purchasing the 
natural gas in each transaction. 


The “Part 284 Subpart” column in the 
following table indicates the type of 
transaction. A “B” indicates 
transportation by an interstate pipeline 
pursuant to § 284.102 of the 
Commission's Regulations. 


A “C” indicates transportation by an 
intrastate pipeline pursuant to § 284.122 
of the Commission’s Regulations. In 
those cases where Commission approval 
of a transportation rate is sought 
pursuant to § 284.123(b)(2), the table lists 
the proposed rate and expiration date 
for the 150-day period for staff action. 
Any person seeking to participate in the 
proceeding to approve a rate listed in 
the table should file a petition to 


Recipient 
| 


$f 


4K N Energy, ‘Inc... 

.| Cincinnati Gas & Electric Co... 

.| Bethlehem Steel Corp.... 

.| Baltimore Gas & Electric Co... 

.| Detmarva Power & Light Co.... 

.| Columbia Gas of Maryland, Inc ... 

.| Columbia Gas of Ohio, inc 

.| Consolidated Gas Transmission Corp. 


; Eastern Shore Natural Gas Co 
Columbia Gulf Transmission Co .. 


Michigan Consolidated Gas Co... 
Columbia Gas of Ohio, inc 
Columbia Gas of Pennsylvania, Inc. 
Columbia Gas of Virginia, Inc... 
Columbia Gas of Maryland, Inc ... 
Columbia Gas of New York, Inc.. 
Columbia Gas of Virginia, inc 
Columbia Gas of Pennsylvania, inc.. 
Columbia Gas of New York, Inc.. 
Columbia Gas of Maryland, Inc ... 
Columbia Gas of Kentucky, Inc 


Rocco Enterprises, Inc. 

; Jeannette Sheet Giass. 

...| General Tire & Rubber Co. 
...| General Tire & Rubber Co. 
...| Dayton Power & Light Co. 
....| Dayton Power & Light Co. 
...| Washington Gas Light Co. 


| Delmarva Power & Lig ; 

| Texas Eastern Transmission 

....| Natural Gas Pipeline Co of America. 
..| Allied Chemicai Corp..... 


---| FMC Corp....... 

..| Merck & Co.... 

..| Millen industries 

Long Island Lighting Co 
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intervene with the Secretary of the 
Commission. 

A “D” indicates a sale by an 
intrastate pipeline pursuant ot § 284.142 
of the Commission's Regulations and 
section 311(b) of the NGPA. Any 
interested person may file a complaint 
concerning such sales pursuant to 
§ 284.147(d) of the Commission's 
Regulations. 

A “E” indicates an assignment by an 
intrastate pipeline pursuant to § 284.163 
of the Commission’s Regulations and 
section 312 of the NGPA. 

An “F(157)” indicates transportation 
by an interstate pipeline for an end-user 
pursuant to § 157.209 of the 
Commission’s regulations. 

A “G” indicates transportation by an 
interstate pipeline on behalf of another 
interstate pipeline pursuant to a blanket 
certificate issued under § 284.221 of the 
Commission’s Regulations. 


Kenneth F. Plumb, 
Secretary. 


ae Transporta- 
Expiration | tion rate (¢/ 


| Date filed 
date * MMBiu) 


| 10-01-84 
10-01-84 
un] 10-01-84 
| 10-01-84 
| 10-01-84 
an| 10-02-84 
vn] 10-01-84 
w=] 10-02-84 
| 10-02-84 
wn] 10-02-84 
wel 10-02-84 
| 10-03-84 
| 10-04-84 
ul 10-04-84 
| 10-02-84 
| 10-02-84 
| 10-02-84 
| 10-02-84 
| 10-02-84 
| 10-02-84 
ve| 10-02-84 
| 10-02-84 
| 10-02-84 
wu) 10-02-64 
| 10-02-84 
| 10-02-84 | F(157) 
ul 10-02-84 | F(157) 
| 10-02-84 | F(157) 

| 10-02-84 | F(157) 
| 10-02-84 | F(157) 
| 10-05-84 

| 10-03-84 


DBODDDDDDDDVWDMOHONOMMBDONDWNOODH 


F(157) 
c 
G 
G 
F(157) 
F(157) 
F(157) 
8 
Cc 
c 
F(157) 
‘| F(157) 
F(157) 
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Transcontinental Gas Pipe Line Comp... 
Transcontinental Gas Pipe Li ‘ 
Transcontinental Gas 


iN 

rf 
aeaaTTT ETE? 
PESEEESSGSES009 
$eggeeegeeee ges 


Transcontinental Gas 
Transcontinental Gas 
Transcontinental Gas 
Transcontinental Gas 
Transcontinental Gas 
Transcontinenta! Gas 
Transcontinental Gas 
Transcontinental Gas 
Transcontinental Gas 
Transcontinental Gas Pipe Li 
Transcontinental Gas Pipe Line oo 


AX 
aon 
33 





Texas Eastern Transmission Corp . 
ANA Pipeline Co............... 
$T85-70 Producer's Gas Co... 

$T85-71 
$T85-72 
$T85-73 
$T85-74 
ST85-75 
$T85-76 
ST85-77 
$T85-78 
ST85-79 
ST85-80 
$T85-81 
$T85-62 
$T85-83 
ST85-84 
$T85-85 
ST85-86 
S$T85-87 
ST85-88 
ST85-89 
ST85-90 
ST85-91 
S$T85-92 
ST85-93 
ST85-94 
STe5-95 
ST85-96 
ST85-97 
ST85-98 
ST85-39 
ST85-100 
ST85-101 
S$T85-162 
ST85-103 
ST85-104 
ST85-105 
ST@5-106 
ST85-107 
$T85-108 
ST85-109 
ST85-110 
ST85-111 
ST85-112 
ST85-113 


ST85-114 | i i J . 
$T@5-115 S idiente. || Baltimore Gas & Electric Co... 


ST85-116 i ' .| Baltimore Gas & Electric Co... 
ST85-117 i hapeissiliies .| Bridgeline Gas Distribution Co 
ST8S-118 “i | Columbia Gas of Virginia, Inc... 
ST85-119 - | Columbia Gas of Ohio, inc 


ST85-120 


S$T85-121 
ST85-122 7 : | Columbia Gas of Pennsylvania, Inc. 


ST85-123 ipeli A ] Louisiana Gas System, inc... 
ST85-124 i .| Monterey Gas Pipeline Co. 
ST85-125 f ‘ .| Westar Transmission Co... 
ST85-126 i pal os .| Tennessee Gas Pipeline Co. 
$T85-127 1 ipeli ain .| Natural Gas Pipeline Co 
sTes-128 | ; | Eastern Shore Natural Gas Co 
ST85-129 i ipeli isceanthentnn Baltimore Gas & Electric Co... 


ST85-130 
ST85-131 
ST85-132 | Northern Natural Gas Co... 

ST85-133 | Columbia Gulf Transmission Co 
ST85-134 1 issi 
ST85-135 
ST85-136 
S$T85-137 
ST85-138 
ST85-139 | Columbia Gas Transmission Corp .. 


O9000008 





"| Central Power & Light Co... 
...| Phillips Petroleum Co.......... 
nl Natural Gas Pipeline Co of America. 


onn 
= <a ae 
a an 
3 Jo 


ROMKNAODHBANO 
a 
Ss 


BaD 


"| Union Light Heat & Power Co.... 
..| New Jersey Natural Gas Co... 
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Docket 


No.! Transporter and seller 


Columbia Gas Transmission Corp... 

Columbia Gas Transmission Corp... 

Columbia Gulf Transmission Co. 
Columbia Gas Transmission Corp... 


ST85-140 
ST85-141 
ST85-142 
ST85-143 


ST85-144 | Columbia Gas Transmission Corp... a 

$T85-145 | Columbia Gas Transmission Corp... a 

ST85-146 | Columbia Gas Transmission Corp ; 
sthtpectatateintecanensttiiidaesenienageiall 


Recipient 


| Dayton Power & Light Co 
Baltimore Gas & Electric Co 
..| Baltimore Gas & Electric Co 
..| Columbia Gas of Virginia, Inc 
Columbia Gas of Pennsylvania, Inc... 
| Columbia Gas of Ohio, INC.............00 
| Columbia Gas of New York, Inc 


a 
wating | Transporta- 

Expiration tion rate (¢/ 
MMBtu) 


? The noticing of these filings does not constitute a determination of whether the filings comply with the Commission's Regulations. 
2 The intrastate pipeline has sought Commission approval of its transportation rate pursuant to § 284.123(b)(2) of the 
deemed fair and equitabie if the Commission does not take action by the date indicated. 


[FR Doc. 84-33874 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket No. ER85-184-000] 
Carolina Power & Light Co.; Filing 


December 24, 1984. 


The filing Company submits the 
following: 

Take notice that on December 14, 
1984, Carolina Power & Light Company 
(CP&L) tendered for filing revised rates 
for its resale customers that would 
produce a two-step rate increase. CP&L 
has also tendered for filing Revised 
Sheet Nos. 5-8B to its FPC Electric 
Tariff, First Revised Volume No. I, 
containing revised rates and charges 
applicable to CP&L’s three municipal, 
one‘private distribution utility, 18 rural 
electric cooperatives, and one partial 
requirements sales-for-sale customers. 
The revised rates for the Phase I 
increase are contained in proposed 
Resale Service Schedules RS85-1, RS85- 
2, and RS85-3 and accompanying resale 
fuel adjustment Rider No. 85A 
applicable to CP&L’s electric 
cooperative customers, municipal and 
private distribution utility customers, 
and partial requirements customers, 
respectively. The revised rates for the 
Phase II rate increase are contained in 
proposed Resale Service Schedules 
RS85-1A, RS85-2A, and RS85-3A and 
accompanying resale fuel adjustment 
Rider No. 85B for CP&L’s cooperative, 
municipal and private, and partial 
requirements customers, respectively. 
CP&L proposes to place the revised 
tariff sheets for Phase I of the increase 
into effect as of February 13, 1985, and 
the revised tariff sheets for Phase II of 
the increase into effect as of February 
14, 1985. The revised rates and charges 
for Phase I would increase revenues 
from jurisdictional sales by $22,000,000, 
if the rates were in effect for ail of the 
12-month period ending December 31, 
1985. The revised rates and charges for 
Phase II would increase revenues an 
additional $11,543,012 during the same 
period, for a total revenue increase from 
the two phases of $33,543,012. 


CP&L states that, under the rates 
currently in effect, it expects to realize a 
rate of return on equity during Period II 
(calendar year 1985) from service to its 
electric cooperative resale customers of 
7.5%, from its municipals and private 
utility resale customers of 7.4%, and 
from the partial requirements customer 
of 6.8%. These rates of return on 
common equity are lower than the 
Company’s cost rate for both long-term 
debt and preferred stock, and are clearly 
inadequate to compensate the common 
stockholder. 

Copies of the appropriate portions of 
the filing have been served upon CP&L’s 
jurisdictional customers and the State 
Commissions of North Carolina and 
South Carolina. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 8, 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-33875 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP85-121-000] 


Commonwealth Gas Pipeline Corp.; 
Application 


December 21, 1984. 

Take notice that on November 19, 
1984, Commonwealth Gas Pipeline 
Corporation (Commonwealth), 200 South 
Third Street, Richmond, Virginia 23219, 
filed in Docket No. CP85-121-000 an 
application pursuant to section 7 of the 
Natural Gas Act for a certificate of 


mmission’s Regulations (18 CFR 284.123(b)(2)). Such rates are 


public convenience and necessity 
authorizing Commonwealth to continue 
its current operations, including 
transportation of natural gas and sales 
of natural gas for resale in interstate 
commerce, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

It is stated that Commonwealth 
requests authority to continue operation 
of its pipeline transmission system, 
including its mainline running from 
Greene County, Virginia, to the City of 
Norfolk, Virginia, two smaller lines 
running from Culpeper County, Virginia, 
to the City of Frederickburg and from 
the Town of Emporia, Virginia, to the 
City of Suffolk, Virginia, three 
compressor stations and a 1,200,000 Mcf 
liquefied natural gas storage facility 
located in the City of Chesapeake, 
Virginia. It is explained that through 
these facilities Commonwealth services 
four sale for resale distributor customers 
serving over 250,000 end-users and one 
direct industrial customer. 
Commonwealth would provide 
transporation service for on-system end- 
users under a new Rate Schedule T-1, 
which would not apply to resale 
customers. Commonwealth would also 
provide transportation service under a 
new Rate Schedule SNGT-1 for 
substitute natural gas (SNG) produced 
for its customers at Commonwealth's 
SNG Plant. It is asserted that the filing 
herein is required by the Commission in 
accordance with its August 20, 1984, 
order in Commonwealth Gas Pipeline 
Corporation, et al., Docket No. G-2500- 
000, revoking Commonwealth's Section 
1(c) exemption from the Natural Gas Act 
and its October 15, 1984, order in the 
same proceeding granting rehearing and 
stay of the August 20, 1984 order, except 
for the requirement that this filing be 
made herein. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
10, 1985, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
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requirements of the Commission’s rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Commonwealth to 
appear or be represented at the hearing. 
Kenneth F. Plumb, 

Secretary. 
[FR Doc. 84-33876 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP85~-150-000] 
Equitable Gas Co.; Application 


December 21, 1984. 

Take notice that on December 4, 1984, 
Equitable Gas Company (Applicant), 420 
Boulevard of the Allies, Pittsburgh, 
Pennsylvania 15219, filed in Docket No. 
CP85-150-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the sale of up to 
100,000 dt equivalent of natural gas per 
day on a best-efforts basis to New 
Jersey Natural Gas Company (New 
Jersey Natural) for resale until October 
31, 1985, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that in accordance 
with a September 1, 1984, agreement 
between Applicant and New Jersey 
Natural (agreement), it proposes to sell 


gas to New Jersey Natural at a price 
lower than Applicant's current average 
system load factor rate. Applicant 
proposes that the price would be set at a 
level which would be competitive in the 
market place, but would not be less than 
Applicant’s average weighted cost of 
gas. In this regard, Applicant requests a 
variance from the pricing provisions of 
the Commission's Policy Statement on 
Off-System Sales in Docket No. PL83-2- 
000 (23 FERC § 61,140). 

Applicant states that Texas Eastern 
Transmission Corporation (TETCO) 
would transport the gas by displacement 
to New Jersey Natural. New Jersey 
Natural proposes to arrange and pay for 
the transportation by TETCO. 

Applicant alleges that the gas to be 
sold is surplus to the requirements of 
Applicant's customers. Additionally, 
Applicant states that the proposed sale 
would enable Applicant to avoid some 
of the estimated $1,131,000 in minimum 
bill payments to TETCO for April 
through October of 1985. Applicant 
states no construction would be 
necessary as delivery of the gas will be 
made by displacement through existing 
delivery points by TETCO. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
10, 1985, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
Tequirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become.a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 


required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-33877 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Ne. CP85-156-000] 


Michigan Gas Storage Co.; Request 
Under Blanket Authorization 


December 21, 1984. 

Take notice that on December 7, 1984, 
Michigan Gas Storage Company 
(Storage Company), 212 West Michigan 
Avenue, Jackson, Michigan 49201, filed 
in Docket No. CP85-156-000 a request 
pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of a qualified end-user under the 
certificate issued in Docket No. CP84- 
451-000 pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

Storage Company states that the 
proposed transportation service would 
be performed pursuant to a 
transportation agreement dated 
September 21, 1984 (Agreement), 
between Storage Company and Kellogg 
Company (Kellogg). It is explained that 
Storage Company would receive gas for 
Kellogg from Panhandle Eastern Pipe 
Line Company (PEPL) at the inlet of 
Storage Company’s Freedom compressor 
station. Storage Company then would 
transport the gas through the station and 
redeliver it to PEPL, for the account of 
Kellogg, at the outlet of the station. 
Storage Company proposes to transport 
up to 6,000 MMBtu of natural gas per 
day on an interruptible basis. 

Storage Company also requests 
“flexible authority” to add or delete 
sources of supply or receipt/delivery 
points. 

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
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authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-33878 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP84-4-001] 


Natural Gas Pipeline Co. of America; 
Petition To Amend 


December 21, 1984. 

Take notice that on December 6, 1984, 
Natural Gas Pipeline Company of 
America (Natural), 701 East 22nd Street, 
Lombard, Illinois 60148, filed in Docket 
No. CP84—4-001 a petition to amend the 
order issued June 1, 1984, in Docket No. 
CP84—4—000 pursuant to section 7(c) of 
the Natural Gas Act so as to authorize 
the substitution of a turbine meter for an 
orifice meter at an interconnection 
between Natural and Central Illinois 
Light Company (CILCO) in Bureau 
County, Illinois, all as more fully set 
forth in the petition to amend which is 
on file with the Commission and open to 
public inspection. 

By order of June 1, 1984 (27 FERC { 
61,343), the Commission issued a 
certificate of public convenience and 
necessity authorizing Natural to 
construct and operate facilities 
interconnecting its pipeline system with 
a pipeline to be constructed by CILCO. 
Included in the authorized facilities was 
a 10-inch orifice meter. Natural states 
that upon further consideration it has 
concluded than an 8-inch turbine meter 
would provide greater range and better 
control of measurement than the 
authorized meter. According to Natural, 
the 10-inch orifice meter has not yet 
been constructed. Natural therefore 
requests that the order be amended to 
authorize the 8-inch turbine meter ana 
related minor appurtenant facility 
changes. Natural states that this 
amendment would result in a minor 
reduction in construction costs, to a 
total of $147,000. As indicated in the 
order of June 1, 1984, Natural would 
finance the facilities from funds on 
hand, and CILCO has agreed to 
reimburse Natural for the cost of the 
facilities. 

Any person desiring to be heard or to 
make any protest with reference to said 
petition to amend should on or before 
January 10, 1985, file with the Federal 
Energy Regulatory Commission, 


Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211). 
All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-33879 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP85-181-000] 


Northern Natural Gas Co., Division of 
interNorth, inc.; Application 


December 21, 1984. 

Take notice that on December 14, 
1984, Northern Natural Gas Company, 
Division of InterNorth, Inc. (Applicant), 
2223 Dodge Street, Omaha, Nebraska 
68102, filed in Docket No. CP85—181-000 
an application pursuant to section 7(c) 
of the Natural Gas Act for a certificate 
of public convenience and necessity 
authorizing Applicant to sell natural gas 
to its customers in accordance with the 
provisions of a Summer Service Rate 
Schedule, referred to as Rate Schedule 
IS-1, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant requests authorization to 
establish a rate schedule proposed to be 
effective for the limited period, April 27, 
1985, to September 26, 1985 (summer 
season). It is stated that this rate 
schedule is designed to provide 
Applicant's customers an opportunity 
and incentive to increase their 
purchases of natural gas through 
existing facilities during the summer 
months when Applicant annually 
experiences reduced market 
requirements and associated excess gas 
deliverability. It is claimed this rate 
schedule has been designed to 
encourage off-peak use of natural gas to 
determine the market acceptance of an 
incentive summer rate and to provide 
actual market data for subsequent use in 
evaluating the feasibility of offering an 
incentive summer rate as a permanent 
part of Applicant’s FERC Gas Tariff. 

Applicant asserts that during the past 
decade it has experienced major 
changes in the make-up of its markets as 
well as a decline in its sales volumes. 
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Applicant explains that during 1973 it 
sold approximately 875,000,000 Mcf of 
natural gas, 332,000,000 Mcf of which 
were sold in the summer season; 
whereas, in 1983, its annual sales were 
approximately 590,000,000 Mcf of 
natural gas, 148,000,000 Mcf of which 
were sold in the summer season. Thus, it 
is stated, through the years 1973 to 1983, 
summer season sales decreased by 55 
percent. Applicant further states its 
currently effective rates are based upon 
total system sales of 587,000,000 Mcf. 
During 1984 and 1985, however, 
Applicant expects to sell only 
585,000,000 Mcf and 572,000,000 Mcf of 
natural gas, respectively. 

Applicant asserts that in the late 
1970's, national energy policies 
encouraged greater utilization of coal 
and the cost of natural gas exceeded the 
cost of coal, and that as a result, it has 
lost nearly all of the boiler fuel 
requirements of electric power 
generation plants (powerplants) to coal. 
By 1983, it is stated, the prices of natural 
gas and No. 6 fuel oil were comparable 
causing alternative fuel prices to be 
competitive with natural gas prices; the 
economic recession as well as 
conservation in the marketplace further 
impacted Applicant's sales. Applicant 
cites the decline in sales to ammonia 
plants and taconite plants as a specific 
illustration of the impact of these market 
forces. It is claimed that during 1973 
Applicant sold approximately 29,000,000 
Mcf of natural gas to ammonia plants 
and 48,000,000 Mcf of natural gas to 
taconite plants. Applicant estimates 
making sales from its general system 
supply to ammonia plants and taconite 
plants during 1984 at levels of 0 Mcf and 
17,000,000 Mcf, respectively. 

Losing the powerplant load, it is 
asserted, has had a double negative 
impact on Applicant. It is claimed that 
not only has Applicant experienced 
reduced sales, but also the nature and 
timing of these lost sales further 
compounded the unfavorable impact 
because powerplant load is basically a 
summertime, high load factor market. As 
these sales declined, it is explained, 
Applicant's summer deliverability 
surplus grew with respect to its annual 
load profile. Applicant maintains its 
winter peak requirements have 
remained at or near historical levels and 
that such a contrast in its load profile 
puts additional strain on the operation 
of its pipeline system making it more 
difficult to achieve a daily balance of its 
supply and market requirements. 

Applicant states it has taken 
numerous steps at various levels to 
improve its competitive position in the 
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marketplace. Such steps are said to 
include: 

(1) Obtaining Commission authority to 
make sales under two new discount rate 
schedules—Rate Schedule FPO and Rate 
Schedule LVCS. These rate schedules 
are said to provide Applicant rate 
flexibility to assist in the prevention of 
industrial customers switching to 
alternative fuels because of price 
competition. 

(2) Stabilizing natural gas prices to 
assist Applicant in maintaining and 
managing sales. Applicant claims it has 
not increased its wholesale natural gas 
rates since October 27, 1982, and has 
passed several price decreases totaling 
nearly $30 million through to its 
customers. It is stated that on October 
.26, 1984, in Docket No. TA85-1-59, 
Applicant filed for reduction in its rate 
of $14 million to be effective December 
27, 1984, to reflect the net reduction in 
its 1985 cost of purchased gas and cost 
of transportation through the Northern 
Border Pipeline System. It is 
hypothesized that such continued rate 
stability has contributed to the relative 
stabilization of Applicant's markets as 
experienced in 1983 and 1984. 

(3) Renegotiating Applicant's two 
Canadian natural gas purchase 
contracts. Applicant maintains its 
amended contract with Northwest 


’ Alaskan Pipeline Company and 


Consolidated Natural Gas, Ltd., enables 
imported Canadian gas to be priced 
competitively with current domestic 
supplies purchased by Applicant. It is 
asserted the amended contracts would 
reduce the average unit price that 
Applicant pays for Canadian gas and 
would mean a further reduction in 
Applicant's gas purchase costs when 
such contract amendments are approved 
by the appropriate regulatory agencies. 

Applicant maintains that despite its 
marketing efforts, its system load profile 
still is characterized by peak periods of 
demand in the winter months and low 
periods of demand in the summer 
months and that in 1982 and 1983 it 
experienced peak day sales of 4,000,000 
Mcf compared to average daily summer 
season sales of 1,000,000 Mcf. Applicant 
states that so far its 1984 peak day sales 
are 3,900,000 Mcf compared to average 
daily summer sales of 900,000 Mcf. 
Applicant believes that new and 
innovative marketing tools are required 
to balance effectively these fluctuations 
on its system, thus enabling it to achieve 
amore stable load profile. 

Applicant proposes a five-month sales 
program designed to provide its 
customers an opportunity and incentive 
to increase their purchases of natural 
gas during the summer months at a 
discounted rate. It is explained that this 
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rate schedule would be utilized to 
determine the market responsiveness 
and acceptance of an incentive summer 
season rate. Applicant's customers 
would use the gas purchased under Rate 
Schedule IS-1 for their general system 
supply or for other purposes. Service 
under this Rate Schedule would be 
available up to the utility customer's 
respective daily firm entitlement and, in 
excess of such entitlement, subject to 
existing operating conditions and 
Applicant's sole judgment, it is stated. It 
is further stated that the gas sold under 
the incentive summer rate schedule 
would be delivered at existing delivery 
points, and no new facilities would be 
required. 

Applicant asserts sales made under 
this rate schedule would materially 
benefit its customers both directly and 
indirectly. It is claimed each customer 
would be entitled to a discount for 
volumes of gas purchased above a 
certain pre-established monthly base 
quantity and that the discount would be 
derived solely from a voluntary 
reduction in Applicant’s approved and 
currently effective non-gas cost sales 
margin. It is asserted that since Rate 
Schedule IS-1 would resilt in sales 
which would not otherwise be made, the 
system in general would receive the 
salutary effects of contributing to the 
recovery of the overall costs underlying 
Applicant's currently effective sales 
rates, assisting in reducing Applicant's 
current deliverability surplus, and 
reducing Applicant's deficiency 
payment exposure. 

Applicant asserts that its currently 
effective rates are based upon total 
system sales of 587,000,000 Mcf and that 
its sales have deteriorated from this 
level. It currently is estimated that such 
sales would be 572,000,000 Mcf during 
1985. Sales at the 572,000,000 Mcf level 
for 1985 would not enable Applicant to 
recover the fixed costs underlying its 
currently effective rates, it is claimed. It 
is further stated that the proposed rate 
schedule would provide Applicant an 
opportunity to recover its fixed costs 
and to assist it in maintaining stable 
rates and halting further sales loss and 
market erosion. 

Applicant explains that over the past 
several years, it has experienced a gas 
deliverability surplus and that such 
deliverability surplus is expected to be 
in existence throughout the proposed 
term of this service. Sales under this 
rate schedule would assist Applicant's 
efforts to effectively manage its gas 
deliverability surplus, it is stated. 

Applicant claims it continues to be 
exposed to substantial deficiency 
payments; it estimates deficiency 
payment exposure for calendar year 
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1985 to be approximately $120 million. 
Sales made under the proposed rate 
schedule would assist Applicant in 
managing its deficiency payment 
exposure, it is maintained. 

Applicant states that Rate Schedule 
IS-1, proposed to be included in Volume 
1 of Applicant's FERC Gas Tariff, would 
be available to those distribution and 
pipeline customers who purchase 
natural gas from Applicant pursuant to 
Rate Schedules CD-1, CDO-1, and PL-1. 
It is further stated that Rate Schedule 
IS-1, proposed to be included in Volume 
2 of Applicant’s FERC Gas Tariff, would 
be available to any customer which 
purchases natural gas from Applicant 
pursuant to any effective sales rate 
schedule under Volume 2 of Applicant's 
FERC Gas Tariff. 

Applicant states Rate Schedule IS-1 
would be available to those qualifying 
customers which purchase quantities of 
natural gas in excess of specified 
monthly base levels; Rate Schedule IS—1 
would only apply to incremental sales in 
excess of the specified monthly base 
quantities. 

It is stated all volumes sold under 
Rate Schedule IS—-1 to eligible customers 
under Volume 1 of Applicant's FERC 
Gas Tariff would be sold at a rate 
reflecting a 28.32-cent per Mcf discount 
in Applicant's currently effective CD-1, 
CDO-1, or PL-1 commodity rate, 
whichever is applicable, for the zone in 
which the gas is sold. It is explained that 
volumes sold under Rate Schedule IS—1 
to customers identified in Volume 2 of 
Applicant’s FERC Gas Tariff would be 
at a rate reflecting a 16.83-cent per Mcf 
discount in Applicant’s currently 
applicable rate. It is asserted the 28.32- 
cent per Mcf and 16.83-cent per Mcf rate 
discounts are equal to the return on 
common equity and related tax 
components underlying Applicant's 
currently effective rates. Consequently, 
Applicant states that it still would be 
recovering the operating expenses and 
debt costs related to sales made 
pursuant to this new rate schedule. 

Applicant states the monthly base 
quantities would be established as 
follows and reflect Applicant's efforts to 
determine the best method of estimating 
sales which would be made absent the 
utilization of this proposed rate 
schedule: 


For each Rate Schedule CD-1 and CDO-1 
customer purchasing natural gas under Rate 
Schedules CD-1 and CDO-1, the monthly 
base quantity would be the higher of the 
corresponding month's purchases in the years 
1983 and 1984 by billing group. 

For all new customers purchasing natural 
gas under Applicant's Rate Schedules CD-1 
and CDO-1 for whom Applicant is unable to 
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establish a monthly base quantity using the 
above methcdology, the monthly base 
quantity would be equal to the 100 percent 
load factor equivalent. However, if the new 
customer is able to establish a monthly base 
quantity utilizing the same methodology as 
used in the establishment of a monthly base 
quantity for existing customers, then such 
methodology would be utilized in such 
instance. 

For each Rate Schedule PL-1 customer 
purchasing natural gas under Applicant's 
Rate Schedule PL-1, the monthly base 
quantity would be equivalent to the 
respective customer's monthly minimum bill 
volumes as set forth in Volume 1 of 
Applicant's FERC Cas Tariff. 

For all customers, excluding minimum bil! 
customers, purchasing natural gas under 
Volume 2 of Applicant’s FERC Gas Tariff, the 
monthly base quantity would be the higher of 
the corresponding month's purchases in the 
years 1983 and 1984. For those customers 
whose rate schedule contains a minimum 
provision, the monthly base quantity would 
be equivalent to the monthly minimum bill 
volume as detailed in their respective rate 
schedule contained in Volume 2 of 
Applicant's FERC Gas Tariff. 

For all customers under Volume 2 of 
Applicant's FERC Gas Tariff for whom 
Applicant is unable to establish a monthly 
base quantity utilizing the above 
methodologies, the monthly base quantity 
would be equal te the 100 percent load factor 
equivalent. 


It is stated any incremental volumes 
purchased in excess of these established 
monthly base quantities would be priced 
at the applicable reduced rate. It is 
claimed these monthly base quantities 
were established to eliminate or 
minimize the possibility of discounting 
sales that would otherwise have been 
made ait existing rates. Applicant asserts 
that given the existing stable rate 
environment over the past two years, 
there is nothing to indicate that any 
sales would exceed the established base 
level, absent the rate incentive proposed 
herein. 

Applicant proposes to retain all 
revenues from this program to assist it 
in recovering the costs underlying its 
currently effective rates. Applicant 
proposes a voluntary reduction in its 
non-gas margin to make these sales. It is 
claimed the rate reduction would be 
entirely attributable to its foregoing the 
rate component associated with return 
on common equity and related taxes. 
Applicant contends that without any 
return component underlying this 
proposed incentive summer rate, it is 
only equitable and reasonable to allow 
it to retain the remaining cost recovery 
underlying such sales. 

Applicant submits that this proposed 
Rate Schedule IS—1 is in the public 
interest for the following reasons: 

(1) The proposed incentive summer 
rate schedule would provide all of 
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Applicant's customers with the 
opportunity to purchase natural gas at a 
lower cost for their system supply, 
thereby reducing their cost of gas to 
their customers, which include 
residential as well as industrial 
customers. 

(2) Rate Schedule IS-1 sales would be 
incremental sales that Applicant would 
not otherwise make under its regular 
firm sales rate schedule. Applicant's 
customers, in turn, would also have 
made additional sales and would 
increase their recovery of costs. 

(3) All customers would benefit from 
Rate Schedule IS—1 to the extent that 
Applicant's exposure to deficiency 
payments would be reduced. 

(4) The proposed rate schedule would 
provide Applicant with an opportunity 
to send signals to its gas suppliers of a 
more stable load profile which in turn 
would assist the producer in more stable 
gas production of his wells. Further, 
such signals would assist Applicant in 
its efforts to negotiate for low cost 
supplies of natural gas for its customers. 

(5) The proposed rate schedule would 
(a) assist in the maintaining the 
economic viability of Applicant's 
pipeline (b) promote further stability by 
preventing erosion of Applicant's sales 
base, (c) improve the operation 
characteristics of Applicant's pipeline 
and (d) assist in the recovery of costs on 
Applicant’s system underlying its 
currently effective sales rates. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
10, 1985, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 





the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-33880 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP85-139-000] 


Panhandle Eastern Pipe Line Co.; 
Request Under Blanket Authorization 


December 21, 1984. 

Take notice that on November 30, 
1984, Panhandle Eastern Pipe Line 
Company (PEPL), P.O. Box 1642, 
Houston, Texas 7701, filed in Docket No. 
CP85-139-000 a request pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
transport natural gas on behalf of a 
qualified end-user under the certificate 
issued in Docket No. CP83-83-000 
pursuant to section 7 of the Natural Gas 
Act, ail as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

PEPL states that the proposed 
transportation service would be 
performed pursuant to a transportation 
agreement dated September 7, 1984, as 
amended September 28, 1984, and 
October 18, 1984, (Agreement) among 
PEPL, Batile Creek Gas Company (Battle 
Creek) and Kellogg Company (Kellogg). 
It is explained that the Agreement 
provides for the transportation of up to 
6,000 Mcf of natural gas per day (Mcfd) 
at a rate of 42 cents, plus 1.24 cents GRI 
surcharge for each MMBtu transported 
on behaif of Kellogg for use as boiler 
fuel. 

PEPL states that the agreement 
provides for PEPL to receive a 
transportation quantity of up to 6,000 
Mcefd on an interruptible basis, at an 
existing point of interconnection 
between PEPL and Producers Gas 
Company (Seller) in Custer County, 
Oxlahoma, and for the transportation 
and delivery of such gas to the suction 
side of the Freedom compressor station. 
It is explained that the gas is then 
compressed by Michigan Gas Storage 








eS .. a wf ff i 









Company (Gas Storage) and redelivered 
to PEPL on the discharge side of the 
Freedom compressor station. PEPL 
states it would then transport and 
redeliver such gas, less a four percent 
reduction for fuel to Battle Creek (at 
existing points of interconnection in 
Calhoun County, Michigan) which in 
turn would make ultimate delivery to 
Kellogg for its end-use at its Battle 
Creek Plant. It is explained that Battle 
Creek is a local distribution eompany 
and an existing jurisdictional customer 
of PEPL and that Kellogg is an end-use 
customer of Battle Creek. 

PEPL also requests “flexible 
authority” to add or delete sources of 
supply or receipt/delivery points. 

Any person or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to § 157.205 
of the Regulations under the Natural ° 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 


Secretary. 
[FR Doc. 84-33881 Filed 12-28-84: 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket No. ID-2145-000] 


Robert H. Wellington; Application 


December 24, 1984. 

The filing individual submits the 
following: 

Take notice that on December 14, 
1984, Robert H. Wellington filed an 
application pursuant to section 305(b) of 
the Federal Power Act to hold the 
following positions: 

Director: Centel Corporation 
Director: Banco di Roma (Chicago) 

(“Bank”) 

Applicant states that Bank’s foreign 
parent and its subsidiaries are 
authorized to and have participated in 
the marketing or underwriting of 
securities of a public utility in the 
overseas Eurobond market. Bank is not 
so authorized. However, to the extent 
necessary, applicant seeks authorization 
to continue to hold the designated 
positions in both companies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before January 17, 
1985. Protestants will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-33882 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


NW/4, Offshore Louisiana 


[Docket No. G-5004-001, et al.] 


Shelli Western E&P Inc., et al.; 
Applications for Abandonment of 
Service 


December 21, 1984. 


Take notice that each of the 
Applicants listed herein has filed an 
application or petition pursuant to 
Section 7 of the Natural Gas Act for 
authorization to sell natural gas in 
interstate commerce or to abandon 
service as described herein, all as more 
fully described iri the respective 
applications and amendments which are 
on file with the Commission and open to 
public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before January 
8, 1985, file with the Federal Energy 


_ Regulatory Commission, Washington, 


D.C. 20426, petitions to intervene or 
protests in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, .214). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Kenneth F. Plumb, 


Secretary 








G-5004-001 D Dec. 10, 1984................ | shot Western E&P inc., P.O. Box 4684, Houston, | Texas Eastern Transmission Corporation, Provident City | (*)..........cccsess:ssseressssafpasnesseenneneees 
"| Texas 77210. ot a/ Fields, Lavaca and Colorado Counties, Texas. | 

G-5716-021 D Dec. 6, 198+4....... 7 Mobil Oi Corporation Nine Greenway Piaza—Suite | Northern Natural Gas Company, Hugoton Field, Finney | (*) i ai 
| 2700 Houston, Texas 77046. Counties, Kansas. 
| and Stevens Counties, Kansas. 

G-7642-010 D Dec. 10, 1984...........0c00 Ra ae sonsuisanhigihisettianatecndgeaipadisaietene Northern Natural Gas Company, Hugoton Field, Ste- | i aracksscenchceoceancdaiteeniosatn 
| vens County, Kansas. } 

G-7643-005 D Dec. 10, 1984..enccvecee| 0 sa ie Northern Natural Gas Company, Hugoton Field, Ste | (*).n.nnncnnnmnnnnnponmnnnn 
| = vens County, Kansas. 

G-13126-000 D Dec. 3, 1984 ...ccccccocesee- | ARCO Oil and Gas Company, @ Division of Atlantic | Northem Natural Gas Company, McKinney Field, Clark | (°)occccccvecusnneernemerefeneemennn 
| Fichfield Company P.O. Box 2819, Dalias, Texas | County, Kansas. 
| 75221. 

G-20224-002 D Nov. 26, 1984 .........00000 | Shelf Western E&P Inc... A Natural Gas Pipeline Company of America, Hugoton | (*).........-.0csnsesssssvsesporenesmensenees 
cal Field, Texas County, Oklahoma. 

Ci61-1646-001 D Nov. 23, 1984 .......... | Energy Reserves Group, inc. See, ot al. P.O. Box | Cities Service Gas Company, Quinlan, N.W. Field, | (5). ncceccceccsesncseesesenpensenenneeneenees 
| 1201 Wichita, Kansas 6720 Woodward County, Oklahoma. 

CIEB~49-D00 D Mar. 22, 1962 ccc ccec) onseDO ceveseee cnnonsssiicceletabatrediaed | Cities Service Gas Company, Eureka Field, Grant | (6) aeenncencssseeeesespemmeeenmneeen 
| a County, Oklahoma. 

Ci69-62-000 D Nov. 23, 1984.00... -| Conoco inc. P.O. Box 2197, Houston, Texas 77252... oa Tennessee Gas Pipeline Company. East Cameron 83, SOD ccctpaiongensskitatcdaaseatepensalipestapceaieanies 
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Docket No. and date filed 
Cl72-833-000 D Aug. 22, 1983 
Cl82-265-003 D Nov. 13, 1984 


Ci84-528-000 B Oct. 29, 1984 
Ci85-47-000 B Nov. 19, 1984 


Ci85-48-000 (CI79-421) B Nov. 19, 
1984. 
Ci85-49-000 B Nov. 19, 1984 


Cl85-96-000 (CI69-232-000 & Ci79- 
502) B Nov. 9, 1984. 
Ci85-97-000 B Nov. 26, 1984... 


Ci85-98-000 B Nov. 26, 1984 


Ci85-101-000 (CI81-361) B Nov. 28, 
1984. 

Ci85-102-000 (Ci82-65-000) B Nov. 
23, 1984. 

Ci85-103-000 (CI79-439) B Nov. 23, 
1984. 

Ci85-104-000 (CI70-1054) B Nov. 28, 
1984. 

Cl85-105-000 (Ci71-809-000) B Nov. 
30, 1984. 

Ci85-131-000 (CI78-1079) B Dec. 3, 
1984. 


Ci85-132-000 (Ci80-150) B Dec. 3, 
1984. 


Ci85-133-000 (016-69) B Dec. 3, 1984. 


Ci85-134-000 (G-20224) 8B Dec. 3, 
1984. 

Ci85-138-000 (CI71-539) B Dec. 10, 
1984. 


Cl85-139-000 B Dec. 12, 1984................ 


Ci85-140-C00 B Dec. 14, 1984 





Applicant 
Energy Reserves Group, Inc. 


Kerr-McGee Corporation P.O. Box 25861, Oklahoma 
City, Okla. 73125. 


ARCO Oil and Gas Company, Division of Ailantic Rich- 
field Company. 

Oleum incorporated, P.O. Box 631, Amarilio, Texas 
79173. 

Marathon Oil Company, 539 South Main Street, Findlay, 
Ohio 45840. 

William Moss Properties, Inc., One Lee Park West, 
3303 Lee Parkway, Dalias, Texas 75219. 

Sonat Exploration Company, P.O. Box 1513, Houston, 
Texas 77251-1513. 

Hinkle Oil Company, 1016 Union Center, Wichita, 
Kansas 67202. 

Golden Spread Land Company, inc., 910 West Avenue, 
Wellington, Texas 79095. 

Aminoil Inc., P.O. Box 924193, Houston, Texas 77292- 
4193. 

Kerr-McGee Corporation, P.O. Box 25861, Oklahoma 
City, Okla. 73125. 

Gulf Oil Corporation, P.O. Box 2100, Houston, Texas 
77252. 

Energy Reserves Group, Inc., P.O. Box 1201, Wichita, 
Kansas 67201. 

Energy Reserves Group, INC. .........s-ssssssenssneseeseessessnsnesnenres 


KerT-MeGSO COMpOnitlON ....n.2...0:sc.cescseccossscssseisonscegsetneessancuniay 


Amerada Hess Corporation, P.O. Box 2040, Tulsa, 
Okla. 74102. 

Shell Western E&P inc., P.O. Box 4684, Houston, 
Texas 77210. 

Shell Western E&P Inc 


Gulf Oil Corporation, P.O. Box 2100, Houston, Texas 
77252. 
Lamark Energy Inc. 


Petroleum Development Corporation ..........ss-sssessereesesersesees 


1 Leases have been assigned to HCW Expioration inc. 


2 To release gas for irrigation fuel. 


Acreage is not productive and there are no further development pians at this time. 


* Leases have been assigned to Harrington and Marsh 


Purchaser and location 


El Paso Natural Gas Company, Exxon—DOW Puckett, 
Well No. 1, Gomez (Ellenburger Field), Pecos County, 
Texas. 

Transcontinental Gas Pipe Line Corporation, Proposed 
“B” Platform, Ship Shoal Area, Block 238, Offshore 
Louisiana. 

Warren Petroleum Co., a Division of Gulf Oil Corpora- 
tion, Sable San Andres Unit, Yoakum County, Texas. 

Panhandle Eastern Pipe Line Company, Hunter No. 1 
Unit, Sec. 29-T18N-R17W, Dewey County, Oklahoma. 

Texas Eastern Transmission Corporation, East Cameron 
Area, Block 294 Field, Offshore Louisiana. 

Northern Natura! Gas Company, MPF Field, Pecos 
County, Texas. 

Southern Natural Gas Company, West Cameron Block 
330, Offshore Louisiana. 

Cities Service Gas Company, Morton Field, Reno 
County, Kansas. 

El Paso Natural Gas Company, East Panhandle Fieid, 
Coliingsworth County, Texas. 

Texas Eastern Transmission Corporation, East Cameron 
Area, Block 294 Field, Offshore Louisiana. 

Transcontinental Gas Pipe Line Corporation, Galveston 
Area, Block A-156 Field, Offshore Texas. 

Texas Gas Transmission Corporation, Lewisburg Field, 
Acadia Parish, Louisiana. 

Northern Natural Gas Company, Wide Awake Field, 
Seward County, Kansas. 

Panhandle Eastern Pipe Line Company, Angeli Fieid 
(Hugoton-Anadarko Area), Meade County, Kansas. 
Southern Natural Gas Company, State Lease No. 6802, 
Block 35, Breton Sound Area, Plaquemines Parish, 

Louisiana. 

Texas Eastern Transmission Corporation, East Cameron 
Area—Block 294 Field, Offshore Louisiana. 

Panhandie Eastern Pipe Line Company, Avard Fiold, 
Dewey and Woods Counties, Oklahoma. 

Natural Gas Pipeline Company of America, Hugoton 
Field, Texas County, Oklahoma. 

Arkansas Louisiana Gas Company, Southeast Ames 
Field, Major County, Oklahoma. 

Trunkline Gas Company, S. Lake Misere Field, Camer- 
on Parish, Louisiana. 

Consolidated Gas Transmission Corporation, Simpson 
Creek Field, Harrison County, West Virginia. 


Assignments dated 5-6-80 and 2-23-81. 


5 Applicant has assigned alll cf its right, title and interest in the acreage covered by the leases and units effective 10-1-83. 
® Properties have either been plugged, sold, deleted from the contract previously or do not sell gas. 





i eS 2 2S ff 2 


7 (OCS G-0187) East Cameron 83, NW/4 expired on 4-2-84. 


® Appiicant requests to reinstate its certificate because the complete abandonment authorized by Order issued 3-31-83 should have been a partial abandonment. 
* Saies have never occurred from the proposed “B” Platform in Ship Shoal Area Block 238. Gas from the Biock will be sold and delivered to Transco at the other delivery point specified in 


the Rate Schedule. 


*° Applicant requests to include the interests of Mobil Producing Texas and New Mexico Inc. and H. F. Gibson Estate in its abandonment application filed 8-6-84. 


11 Well was plugged on 6-14-83. Seller's leases 


ing certain lands in Sec. 28-T18N-R17W, Dewey County, Okiahoma have expired. 


12 Gas reserves were depleted and the welis were canes and abandoned. The leases were terminated by the Minerals Management Service and were released to the lessor. 


13 Gas is depleted. 
14 Non-productivity. 
18 Uneconomical. 


16 Applicant no longer has the right to explore or develop the acreage covered by this Certificate. 
17 Gulf’s lease rights terminated due to lack of production or operation; therefore, Gulf no longer 


18 Energy Reserves Group, inc. (formerly Clinton Oil Co 
19 Leases in Woods County have been assigned to Plains 


owns an interest in this lease. 


y) has conveyed all of its right, title and interest in all acreage covered under the subject Rate Schedule effective 5-1-83. 


jesources Inc. by Assignment dated 8-10-84 and effective 7-1-64. 


2° The last remaining well on Lease No. 237-A, NE/4 Sec. 2-3N-17ECM was piugged and abandoned on 2-3-81, and the lease expired as of that date. All remaining leases havo been 


assigned to Sage Energy Company, which intends to continue service. 
21 The only lease covered by the contract dated 12-15-70, as amended, between Gulf and Arkla was cancelled in December, 1977 and the last well on the lease was plugged and 


abandoned on 7-6-77. 


22 The reserves have depleted, the well has beer plugged and abandoned, and the lease has been released. 
23 This portion of Lease, which is separated from the main part of the lease by 4-Lane U.S. Highway 50, has never been drilied before. It is uneconomic to cross Highway 50 to get into the 
existing gathering system. PDC is seeking the release to aliow it to sell gas to the local Distribution Company from a new well. 
Filing Code: A—Initial Service; B—Abandonment; C—Amendment to add acreage; D—Amendment to delete acreage; E—Total Succession; F—Partial Succession. 


|FR Doc. 84-33883 Filed 2-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. G-52 14-000, et ai.] 


Sohio Petroleum Co., et al.; Application 
for Abandonment of Service 


December 24, 1984. 

Take notice that each of the 
Applicants listed herein has filed an 
application or petition pursuant to 
section 7 of the Natural Gas Act for 
authorization to sell natural gas in 
interstate commerce or to abandon 
service as described herein, all as more 


fully described in the respective 
applications and amendments which are 
on file with the Commission and open to 
public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before January 
8, 1985, file with the Federal Energy 
Regulatory Commission, Washington, 
DC 20426, petitions to intervene or 
protests in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211, .214). All protests filed with the 
Commission will be considered by it in 


determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 


Kenneth F. Plumb, 
Secretary. 





195-141-000, B, Dec. 14, 1984. 
O15 142-000 (C172-957), B, Dec. 17, | Tranewesten 
cig5-143-000 (CI75-109}, B, Dec. 17, | .....d0....... 
cus. 144-000 (C175-130), B, Dec. 17, 

cine 145-000 (CI75-514), B, Dec. 17, | .... 

o186- 146-000 (C177-171), B, Dec. 17, 

jae 47-000 (CI75-739), B, Dec. 17, 


North American Royalites, inc., 200 East Eighth Street, 
TN 37402. 


County, 
..| Transwestem Pipeline Co., South Vici Field, Dewey | (9) neces feces 
, OK. 
..| Transwestern Pipeline Co., Parcell Field, Proberts | (7) ccc ccce eee fecmeeeeeeen 


a-tesetemeeestemenerreremeen, Panswestemn Pipeline Co., St. Ciair Field, Roberts 


County, TX. 


Transwestem Pipeline Co., G. W. Clark Field, Roberts 


cur. 160-000 (Ci75-226), B, Dec. 17, | Cities Service Oil and Gas Corp., P.O. Box 300, Tulsa, | ANA Pipeline Co., Loisel Field, Iberia Parish, LA...) (*) .-ccssscsssesrersescseerensnerafeonenneesnseene 


OK 74102. 


sales 
i” Own terms or have been 


A—initial Service; B—Abandonment, C—Amendment to add acreage, D—Amendment to delete acreage; E—Total Succession; F—Partial Succession. 


[FR Doc. 84-33884 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ES85-23-000) 


South Carolina Electric and Gas Co.; 
Application 


December 21, 1984 

Take notice that on December 16, 
1984, South Carolina Electric and Gas 
Company (Applicant) filed an 
application seeking an order under 
section 204{a) of the Federal Power Act 
authorizing the Applicant to issue not 
more than $180 million of unsecured 
promissory notes to be issued on or 
before December 31, 1985. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
2, 1985, file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC, 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 or 385.214). 
All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
parties to the proceeding. Persons 
wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file motions to 
intervene in accordance with the 
Commission's rules. The Application is 


on file with the Commission and 
available for public inspection. 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-33885 filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. SA85-5-000) 


Southern California Gas Co.; Petition 
for Exemption 


Issued December 20, 1984. 


On November 19, 1984, Southern 
California Gas Company (SoCal Gas) 
filed a petition with the Federal Energy 
Regulatory Commission (Commission) 
seeking an exemption from the 
Commission’s incremental pricing rules 
with regard to gas sales under SoCal 
Gas Rate Schedule No. GN-7, applicable 
to natural gas service for enhanced oil 
recovery (EOR) customers. The petition 
is filed under section 206(d) of the 
Natural Gas Policy Act of 1978 (NGPA), 
15 U.S.C. 3346(d) and 18 CFR 282.206. 

SoCal Gas asserts that it may be able 
to increase its sales to EOR customers 
by 330,000 Dth per day at rates that will 
provide a meaningful contribution to 
system-wide fixed costs and thus inure 
to the benefit of its high priority 
customers. SoCal Gas also asserts that 
such increased sales may alleviate its 
minimum bill liability, reduce the take or 
pay exposure of its pipeline suppliers, 
result in increased production of 
domestic oil (reducing reliance on 


imported oil) and decrease air pollution 
caused by EOR customers burning crude 
oil in lieu of natural gas. However, 
SoCal Gas asserts that it cannot attract 
new EOR customers who presently burn 
crude oil to generate steam for use in 
enhancing oil production if it is required 
to charge for natural gas under the 
Commission’s incremental price 
regulations. 

Without the requested exemption, 
SoCal Gas asserts that it will be unable 
to increase its sales to EOR customers 
and realize the enumerated benefits. 
SoCal Gas claims that failure to realize 
these benefits for lack of pricing 
flexibility will impose undue hardship, 
inequity and an unfair distribution of 
burdens on SoCal Gas and its 
ratepayers. 

The procedures applicable to the 
conduct of this adjustment proceeding 
are found ih Subpart K of the 
Commission's Rules of Practice and 
Procedure, 18 CFR 385.1101-385.1117 
(1983). Any person desiring to 
participate in this adjustment 
proceeding shall file a petition to 
intervene in accordance with Rule 1105 
of the Commission’s Rules of Practice 
and Procedure. All petitions to intervene 
must be filed within fifteen days after 
the publication of this notice in the 
Federal Register. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 84-23886 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 
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[Docket No. CP70-7-027] 


Southern Natural Gas Co.; Technical 
Conference 


December 21, 1984. 

Take notice that a technical 
conference will be held in the 
Commission’s offices located at 825 
North Capitol Street NE., Washington, 
DC 20426 on January 8, 1985, at 10:00 
a.m. 

All interested parties are invited to 
attend. 

If there are any questions, please call 
Ms. Carolyn Jones at AC 202-357-9051. 
Kenneth F. Plumb, 

Secretary. 
[FR Doc. 84-33887 Filed 12-28-84; 8:45 am] 
BILLING CODE 6717-01-M 





ENVIRONMENTAL PROTECTION 
AGENCY 


[OPPE-FRL-2745-3] 


Agency Information Collection 
Activities Under OMB Review 


AGENCY: Enviromental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 3507(a)(2)(B) of the 


Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seg.) requires the Agency 
to publish in the Federal Register a 
notice of preposed information 
collection requests (ICRs) that have 
been forwarded to the Office of 
Management and Budget for review. The 
ICR describes the nature of the 
solicitation and the expected impact, 
and, where appropriate, includes the 
actual data collection instrument. The 
following ICRs are available to the 
public for review and comment. 

FOR FURTHER INFORMATION CONTACT: 
Nanette Liepman (PM-223); Office of 
Standards and Regulations; Regulation 
and Information Management Division; 
U.S. Environmental Protection Agency; 
401 M Street, SW, Washington, D.C. 
20460; telephone (202) 382-2742 or FTS 
382-2742. 

SUPPLEMENTARY INFORMATION: 


Pesticide and Toxics Programs 


¢ Title: Survey of Antimicrobials 
Usage in Hospitals (EPA #1144). 

Abstract: EPA is studying 
antimicrobials used to clean and 
disinfect hospitals. The Agency will use 
the study results in registration 
decisions, special reviews of problem 
pesticides, emergency exemptions, and 
registration standards for chemicals 
subject to re-registration. 

Respondents: Hospitals using 
antimicrobials. 
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Comments on all parts of this notice 
should be sent to: 

Nanette Liepman (PM-223), U.S. 
Environmenta! Protection Agency, 
Office of Standards and Regulations, 
Regulation & Information 
Management Division, 401 M Street, 
SW., Washington, D.C. 20460 

and 

Carlos Tellez, Office of Management 
and Budget, Office of Information and 
Regulatory Affairs, New Executive 
Office Building (Room 3228), 726 
Jackson Place, NW, Washington, D.C. 
20503 
Dated: December 24, 1984. 

David Schwarz, 

Acting Director, Regu/ation and Information, 

Management Division. 

[FR Doc. 84-33747 Filed 12-28-84; 8:45 am] 

BILLING CODE 6560-50-M 


FEDERAL RESERVE SYSTEM 
Agency Forms Under Review 


December 26, 1984. 


Background 


On June 15, 1984, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
approval authority under the Paperwork 
Reduction Act of 1980, as per 5 CFR 
1320.9, “to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under considerations set forth in 5 CFR 
1320.9.” Board-approved collections of 
information will be incorporated into the 
official OMB inventory of currently 
approved collections of information. A 
copy of the SF 83 and supporting 
statement and the approved collection 
of information instrument(s) will be 
placed into OMB’s public docket files. 
The following forms, which are being 
handled under this delegated authority, 
have received initial Board approval 
and are hereby published for comment. 
At the end of the comment period, the 
proposed information collection, along 
with an analysis of commerts and 
recommendations received, will be 
submitted to the Board for final 
approval under OMB delegated 
authority. 

DATE: Comments musi be received 
within fifteen working days of the date 
of publication in the Federal Register. 
ADDRESS: Comments, which should refer 
to the OMB Doéket number (or Agency 
form number in the case of a new 
information collection that has not yet 
been assigned an OMB number), should 


ee 


be addressed to Mr. William W. Wiles, 
Secretary, Board of Governors of the 
Federal Systrem, 20th and C Streets, 
NW., Washington, D.C. 20551, or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments received 
may be inspected in room B-1122 
between 8:45 a.m. and 5:15 p.m., except 
as provided in § 261.6(a} of the Board's 
Rules Regarding Availability of ; 
Information, 12 CFR 261.6(a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Judith McIntosh, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Room 3208, 
Washington, D.C. 20503. 


FOR FURTHER INFORMATION CONTACT: A 
copy of the proposed form, the request 
for clearance (SF 83), supporting 
statement, instructions, transmittal 
letter, and cther documents that will be 
placed into OMB’s public docket files 
once approved may be requested from 
the agency clearance officer, whose 
name appears below. 

Federal! Reserve Board Clearance 
Officer—Cynthia Glassman—Division of 
Research and Statistics, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551 (202- 
452-3829). 


Proposal To Approve, Under OMB 
Delegated Authority, the Extension 
Without Revision of the Following 
Reporis. 


1. Report title: Notification pursuant to 
§ 211.23(h) of Regulation K on 
acquisitions made by foreign banking 
organizations. 

Agency form number: FR 4002. 

OMB Docket number: 7100-0110. 

Frequency: On occasion. 

Reporters: Foreign banking 
organizations. 

Small businesses are not affected. 
General descripticn of report: This 
information collection is mandatory [12 
U.S.C. 1844 and 3106] and confidential 

treatment may be requested. 

Foreign banking organizations (FBOs) 
must inform the Board of shares 
acquired in companies engaged in 
activities in the U.S. and of direct and 
indirect U.S. activities commenced by a 
subsidiary of the FBO. 

2. Report title: Statement Regarding 
Security Devices that do not meet the 
Minimum Requirements of Regulation P. 
Agency form number: FR 4003. 

OMB Docket number: 7100-0112. 
Frequency: On occasion. 
Reporters: State member banks. 
Small businesses are affected. 
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General description of report: This 
recordkeeping requirement is mandatory 
[12 U.S.C. 1882(b)}; no confidentiality 
issues arise since the information is 
maintained in the files of the state 
member banks. 

Any state member bank not meeting 
the minimum standards for security 
devices, as outlined in Regulation P, 
must maintain in its files a record 
outlining the reasons for not meeting the 
standards. 

3. Report title: Written Security 
Program for State Member Banks as 
Required by Regulation P. 

Agency form number: FR 4004. 
OMB Docket number: 7100-0112. 
Frequency: One-time. 

Reporters: State member banks. 
Small businesses are affected. 

General description of report: This 
recordkeeping requirement is mandatory 
[12 U.S.C. 1882(b)]}; no confidentiality 
issues arise because the records are 
maintained in the files of the state 
member banks. 

All state member banks must 
maintain in their files a written security 
program outlining procedures to deter 
external crime and to assist in the 
apprehension of persons who commit 
these crimes. 

4. Report title: Annual Statement of 
Compliance with the Bank Protection 
Act of 1968. 

Agency form number: FR 4005 
OMB Docket number: 7100-0112 
Frequency: Annually 

Reporters: State member banks 
Small businesses are affected. 

General description of report: The 
annual statement is mandatory [12 
U.S.C. 1882(b)] and is given confidential 
treatment [5 U.S.C. 552(b)(4)]. 

State member banks are required by 
the Federal Reserve Board to file with 
the appropriate Federal Reserve Bank 
an annual statement of compliance with 
Regulation P. 

5. Report title: Statement of Purpose 
for an Extension of Credit Secured by 
Margin Stock. 

Agency form number: FR U-1 

OMB Docket number: 7100-0115 
Frequency: Recordkeeping requirement 
Reporters: Commercial banks 

Small businesses are affected. 

General description of report: This 
information collection is mandatory [15 
U.S.C. 78g; 78w]; a pledge of 
confidentiality is not applicable. 

A purpose statement is required to be 
completed by a bank and borrower 
whenever credit is secured by margin 
stock. It is used to determine the 
purpose of the loan proceeds, serve as 
an evidentiary tool to ascertain the 
intention of the parties involved, and 


document the securities serving as 
collateral. 

Board of Governors of the Federal Reserve 
System, December 26, 1984. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 84-33825 Filed 12-28-84; 8:45 am] 
BILLING CODE 6210-01-M 


California Commercial Bancshares; 
Acquisition of Company Engaged in 
Permissible Nonbanking Activities 


The organization listed in this notice 
has applied under § 225.23 (a)(2) or (f) of 
the Board’s Regulation Y (12 CFR 225.23 
{a)(2) or (f)) for the Board’s approval 
under section 4{c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accomplished by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than January 19, 
1985. 

A. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. California Commercial Bancshares, 
Santa Ana, California; to acquire certain 
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assets and assume certain liabilities of 
Mission Hills Mortgage Corporation, 
Tustin, California, thereby engaging in 
mortgage banking activities, including 
the origination, selling and servicing of 
real estate secured loans, from offices 
located in Upland, Riverside and 
Concord, California; Albuquerque, New 
Mexico; and Phoenix, Arizona. 

Board of Governors of the Federal Reserve 
System, December 26, 1984. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 84-33827 Filed 12-28-84; 8:45 am] 
BILLING CODE 6210-01-M 


Citizens Financial Group, Inc.; 
Formation of, Acquisition by, or 
Merger of Bank Holding Companies; 
and Acquisition of Nonbanking 
Company 


The company listed in this notice has 
applied under § 225.14 of the Board's 
Regulation Y (12 CFR 225.14) for the 
Board’s approval under section 3 of the 
Bank Holding Company Act (12 U.S.C. 
1842) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
§ 225.23(a)(2) of Regulation Y (49 FR 794) 
for the Board's approval under section 
4(c)(8) of the Bank Holding Company 
Act (12 U.S.C. 1843(c)(8)) and 225.21(a) 
of Regulation Y (12 CFR 225.21(a)) to 
acquire or control voting securities or 
assets of a company engaged in a 
nonbanking activity that is listed in 
§ 225.25 of Regulation Y as closely 
related to banking and permissible for 
bank holding companies, or to engage in 
such an activity. Unless otherwise 
noted, these activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
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identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than January 17, 
1985. 

A. Federal Reserve Bank of Boston 
(Richard E. Randall, Vice President) 600 
Atlantic Avenue, Boston, Massachusetts 
02106: 

1. Citizens Financial Group, Inc., 
Providence, Rhode Island; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Citizens 
Corporation, Providence, Rhode Island, 
thereby indirectly acquiring Citizens 
Trust Company, Providence, Rhode 
Island. Citizens Financial Group, Inc. 
has also applied to acquire Citizens 
Savings Bank, F.S.B., Providence, Rhode 
Island, thereby engaging in activities 
permissible for a federal stock savings 
bank in Rhode Island, including real 
estate development on a limited basis; 
and to acquire indirectly the voting 
shares of MARLA, Inc., Atlanta, 
Georgia; thereby engaging in the 
origination, sale and servicing of 
mortgage loans and other consumer 
finance loans, and credit-related 
insurance agency activities. These 
activities would be performed from the 
Atlanta, Georgia offices of Applicant's 
subsidiary in the State of Georgia. 

Board of Governors of the Federal Reserve 
System, December 26, 1984. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 84—33828 Filed 12-28-84; 8:45 am] 
BILLING CODE 6210-01-M 


Dooly Bancshares, Inc., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14} to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act (12 
U.S.C. 1842{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
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express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than January 
18, 1985. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW, Atlanta, Georgia 
30303: 

1. Dooly Bancshares, Inc., Vienna, 
Georgia; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Bank of Dooly, Vienna, 
Georgia. 

B. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. First Commerce Bancorp, Inc., 
Phoenix, Arizona; to become a bank 
holding company by acquiring 100 
percent of the voting shares of First 
National Commerce Bank, Phoenix, 
Arizona (in organization). 

Board of Governors of the Federal Reserve 
System, December 26, 1984. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 84-33826 Filed 12-28-84; 8:45 am] 
BILLING CODE 6210-01-M 





Key Banks, Inc., et al.; Applications To 
Engage de Novo in Permissible 
Nonbanking Activities 


The companies listed in this notice 
have filed an application under section 
225.23(a)(1) of the Board's Regulation Y 
(12 CFR 225.23(a)}(1)) for the Board's 
approval under section 4(c)(8} of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 


question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than January 17, 1985. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. Key Banks Inc., Albany, New York; 
to engage de novo through its 
subsidiaries, Key Financial Services 
Inc., Albany, New York, in making, 
acquiring, or servicing, for its own 
account or for the account of others, 
leases, loans and other extensions of 
credit, including but not limited to, 
leases, loans and other extensions of 
credit to finance the purchase or other 
acquisition of aircraft and boats. 

B. Federal Reserve Bank of San 
Francisce (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. Cobanco, Inc., Santa Cruz, 
California; to engage de novo through a 
proposed data processing company in 
providing data processing services 
including transmitting and providing 
data of a financial and economic nature 
regarding automated payroll, accounts 
receivable, accounts payable, general 
ledger processing and other automated 
services. 

2. New City Bancorp, Orange, 
California; to engage de novo through its 
subsidiary, New City Financial Thrift & 
Loan Association, Anaheim, California, 
in the operation of an industrial loan 
company including purchasing dealer 
paper connected with consumer 
transactions, commercial loans, 
inventory financing, accounts receivable 
financing, and loans for business 
expansion and investment certificates. 

These activities would be performed in. 
the Siate of California. 
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Board of Governors of the Federal Reserve 
System, December 26, 1984. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 84-33829 Filed 12-28-84; 8:45 am] 
BILLING CODE 6210-01-M 





Mid-Atlantic Bankcorp, et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3({c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than January 
18, 1985. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 
701 East Byrd Street, Richmond, Virginia 
23261: 

1. Mid-Atlantic Bankcorp, 
Hagerstown, Maryland; to become a 
bank holding company by acquiring 100 
percent of the voting shares of 
Hagerstown Trust Company, 
Hagerstown, Maryland. 

2. Raleigh Bankshares, Inc., Beckley, 
West Virginia; to acquire 100 percent of 
the voting shares of National Bank of 
Summers, Hinton, West Virginia. 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW, Atlanta, Georgia 
30303: 

1, First Holding Company, Livingston, 
Tennessee; to become a bank holding 
company by acquiring 80 percent of the 
voting shares of First National Bank of 


Livingston, Livingston, Tennessee. 
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C. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 


1. MC Bancorp, Inc., Modesto, Illinois; - 


to become a bank holding company by 

acquiring 100 percent of the voting 

shares of the successor by merger to 

Bank of Modesto, Modesto, Illinois. 
Board of Governors of the Federal Reserve, 

System, December 26, 1984. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 84-33830 Filed 12-28-84; 8:45 am] 

BILLING CODE 6210-01-M 


Federal Open Market Committee; 
Authorization for Domestic Open 
Market Operations 


In accordance with the Committee’s 
rules regarding availability of 
information, notice is given that on 
November 21, 1984, paragraph 1(a) of the 
Committee’s authorization for domestic 
open market operations was amended to 
raise from $4 billion to $6 billion the 
limit on changes between Committee 
meetings in System Account holdings of 
U.S. government and federal agency 
securities, effective immediately for the 
period ending with the close of business 
on December 18, 1984. Subsequently, 
effective December 5, 1984, the limit was 
raised an additional $2 billion to $8 
billion for the period ending with the 
close of business on December 18, 1984. 

Note.—For paragraph 1(a) of the 
authorization, see 36 FR 22697. 

By order of the Federal Open Market 
Committee, December 24, 1984. 

Stephen H. Axilrod, 

Secretary. 

[FR Doc. 84-33824 Filed 12-28-84; 8:45 am] 
BILLING CODE 6210-01-M 





DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Alcohol, Drug Abuse, and Mentai 
Heaith Administration 


January Meetings 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act (5 
U.S.C. Appendix I), announcement is 
made of the following national advisory 
bodies scheduled to assemble during the 
month of January 1985. 


Rape Prevention and Control Advisory 
Committee 


January 17-18; 9:00 a.m., Parklawn 
Building Conference Rooms I and B, 
5600 Fishers Lane, Rockville, 
Maryland 20857 


Open—January 17-18 
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Contact: Ann Maney, Ph.D., Executive 
Secretary, Rape Prevention and 
Control Advisory Committee, 5600 
Fishers Lane, Room 6C12, Rockville, 
Maryland 20857, (301) 443-1910 


Purpose: The Committee advises the 
Secretary, Department of Health and 
Human Services, the Administrator, 
Alcohol, Drug Abuse, and Mental Health 
Administration, and the Director, 
National Institute of Mental Health, 
through the National Center for the 
Prevention and Control of Rape 
(NCPCR), on matters regarding the 
needs and concerns associated with 
rape in the United States, and makes 
recommendations pertaining to 
activities to be undertaken by the 
Department to address the problems of 
rape. 

Agenda: The entire meeting will be 
open to the public. It will include 
discussions of the role of the Advisory 
Committee, victim assistance research 
activities of the NCPCR, and program 
enhancements designed to address 
research gaps. 


Mental Health Small Grant Review 
Committee 


January 17-19; 1:30 p.m., The 
Georgetown Hotel, 2121 P Street, NW, 
Washington, D.C. 20037 

Open—January 17; 1:30-2:30 p.m. 

Closed—Otherwise 

Contact: Ms. Virginia Harter, Room 9- 
95, Parklawn Building, 5600 Fishers 
Lane, Rockville, Maryland 20857, (301) 
443-4843 


Purpose: The Committee is charged 
with the initial review of applications 
for research in all disciplines pertaining 
to alcohol, drug abuse, and mental 
health for support of research in the 
areas of psychology, psychiatry, and the 
behaviora! and biological sciences, with 
recommendations to the National 
Advisory‘Mental Health Council, the 
National Advisory Council on Alcohol 
Abuse and Alcoholism, and the National 
Advisory Council on Drug Abuse. 

Agenda: On January 17, from 1:30~2:30 
p.m., the meeting will be open for 
discussion of administrative 
announcements and program 


* developments. Otherwise, the 


Committee will be performing initial 
review of applications for Federal 
assistance and will not be open to the 
public in accordance with the 
determination by the Administrator, 
Alcohol, Drug Abuse, and Mental Health 
Administration, pursuant to the 
provisions of 5 U.S.C. 552b(c)(6), and 
section 10(d) of Pub. L. 92-463 (5 U.S.C. 
Appendix I). 
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National Advisory Council on Drug 
Abuse 
January 22-23; 9:00 a.m., National 
Institutes of Health, Building 31C, 
Conference Room 8, 9000 Rockville 
Pike, Bethesda, Maryland 20205 
Open—January 22; 9:00 a.m.—12 noon 
and January 23; 9:00 a.m.—5:00 p.m. 
Closed—January 22; 1:30-5:00 p.m. 
Contact: Ms. Sheila Gardner, Parkiawn 
Building, Room 10A-37, 5600 Fishers 
Lane, Rockville, Maryland 20857, (301) 
443-6720 
Purpose: The Council advises and 
makes recommendations to the 
Secretary, Department of Health and 
Human Services, the Administrator, 
Alcohol, Drug Abuse, and Mental Health 
Administration, and the Director, 
National Institute on Drug Abuse, on the 
development of new initiatives and 
priorities and the efficient 
administration of drug abuse research, 
including prevention and treatment 
research, and research training. The 
Council also gives advice on policies 
and priorities for drug abuse grants and 
contracts, and reviews and makes final 
recommendations on grant applications. 
Agenda: On January 22, from 9:00 
a.m.-12 noon, and on January 23, from 
9:00 a.m.—5:00 p.m., the meeting will be 
open for discussion of administrative 
announcements, program developments, 
and policy issues. Otherwise, the 
Council will be performing final review 
of applications for Federal assistance 
and will not be open to the public in 
accordance with the determination by 
the Administrator, Alcohol, Drug Abuse, 
and Mental Health Administration, 
pursuant to the provisions of 5 U.S.C. 
552b(c)(6), and section 10(d) of Pub. L. 
92-463 (5 U.S.C. Appendix J). 


National Advisory Gouncil on Alcohol 
Abuse and Alcoholism 


January 31-February 1; 10:30 a.m., | 
National! Institutes of Health, Wilson 
Hall, Building 1, 9000 Rockville Pike, 
Bethesda, Maryland 20205 

Open—January 31; 10:30 a.m.—5:00 p.m. 

Closed—Otherwise 

Contact: Mr. James Vaughan, Parklawn 
Building, Room 16C20, 5600 Fishers 
Lane, Rockville, Maryland 20857, (301) 
443-4375 
Purpose: The Council advises the 

Secretary, Department of Health and 

Human Services, regarding policy 

direction and program issues of national 

significance in the area of alcohol abuse 
and alcoholism. Reviews all grant 
applications submitted, evaluates these 
applications in terms of scientific merit 
and adherence to Department policies, 
and makes recommendations to the 





Secretary with respect to approval and 
amount of award. 

Agenda: On January 31, from 10:30 
a.m.—5:00 p.m., the open session will be 
devoted to general business of ihe 
Council and a discussion of current 
budget, legislative, and program 
activities. On February 1, from 9:00 a.m. 
to adjournment the Council will conduct 
a final review of grant applications for 
Federal assistance and this session will 
not be open to the public in accordance 
with the determination by the 
Administrator, Alcohol, Drug Abuse, 
and Mental Health Administration, 
pursuant to the provisions of 5 U.S.C. 
552b(c)(6), and section 10(d) of Pub. L. 
92-463 (Appendix I). 

Substantive information may be 
obtained from the contact persons listed 
above. Summaries of the meetings and 
rosters of Committee members may be 
obtained as follows: NIAAA: Mrs. Diana 
Widner, Committee Management 
Officer, Room 16C20, Parklawn Building, 
5600 Fishers Lane, Rockville, Maryland 
20857, (301) 443-4375. NIDA: Ms. 
Claudette Wright, Committee 
Management Officer, Room 10-22, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, Maryland 20857, (301) 443- 
1644. NIMH: Ms. Helen W. Garrett, 
Committee Management Officer, Room 
17C26, Parklawn Building, 5600 Fishers 
Lane, Rockville, Maryland 20857, (301) 
443-4333. 

Dated: December 21, 1984. 

Sue Simons, 

Committee Management Officer, Alcohol, 
Drug Abuse, and Mental Health 
Administration. 

[FR Doc. 84-33792 Filed 12-28-84; 8:45 am] 
BILLING CODE 4160-20-M 


Centers for Disease Control 


Cooperative Agreement for a 
Demonstration Program in the Use of 
Calcium Fluoride in Fluoridating a 
Water System Availability of Funds for 
Fiscal Year 1985 


The Centers for Disease Control 
(CDC) announces the availability of 
funds in Fiscal Year 1985 for a 
Cooperative Agreement for a 
Demonstration Program in the Use of 
Calicum Fluoride in Fluoridating a 
Water System, Catalog of Federal 
Domestic Assistance Number 13.283. 
This program is authorized under 
section 30i(a) of the Public Health 
Service Act (42 U.S.C. 241(a)), as 
amended. 

Any State agency, public agency, 
political subdivision, university, or 
private industry is eligible to apply for 
this cooperative agreement. 
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Purpose and Cooperative Activities 
A. Purpose 


The purpose of this cooperative 
agreement is to provide collaborative 
and technical support for a State or local 
(city or county) health department, 
university, or private industry to 
conduct a study where calcium fluoride 
is used to fluoridate water systems. This 
project will determine if quality and/or 
cost benefits can be improved regarding 
fluoridation of public water systems and 
will determine the basic engineering 
design criteria for the use of calcium 
fluoride in the United States. 


B. Cooperative Activities 


1. Recipient Activities: 

a. The recipient will design, conduct, 
and evaluate a project intended to: 

(1) Determine the size of calcium 
fluoride particles needed for the most 
effective waier fluoridation results. 

(2) Determine how long beds of 
calcium fluoride last in a fluoridation 
system. 

(3) Determine if a consistent level of 
fluoride can be maintained. 

(4) Determine the cost savings of using 
calcium fluoride over the conventional 
fluoride chemicals (sodium fluoride, 
sodium silicofluoride, and 
hydrofluosilicic acid). 

b. Develop a small-scale operating. 
model to evaluate the feasibility of using 
calcium fluoride as a fluoridation 
chemical in the United States. 

c. Develop detailed engineering design 
criteria from data collected through 
operation of the small-scale model. 

d. Develop a full-scale fluoridation 
system to test and evaluate the detailed 
engineering design criteria. 

e. Develop from the full-scale 
fluoridation system the final engineering 
design criteria, including evaluation of 
the feasibility for use of calcium 
fluoride, for use in other areas of the 
United States. 

f. Develop information which includes 
the results and implications of the 
demonstration project for use by various 
State and local governments, private - 
institutions, and individuals. 

2. CDC Activities: 

a. Collaborate in developing the 
overall project design. 

b. Collaborate in the development and 
evaluation of a small-scale operating 
fluoridation system when calcium 
fluoride is used to fluoridate the system. 

c. Collaborate in the development of 
the engineering design criteria for a 
small-scale model. 

d. Collaborate in the development of 
the full-scale fluoridation system. 
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e. Collaborate and assist in evaluating 
the full-scale fluoridation system and 
the engineering design criteria, and also 
assist in evaluating the feasibility of 
using calcium fluoride in community 
water systems in the United States. 

f. Collaborate on the preparation, 
presentation, and publication of 
program findings. 

Progress reports will be submitted on 
a quarterly basis. Financial status 
reports are required no later than 90 
days after the end of each budget 
period. Final financial status and 
progress reports are required 90 days 
after the end of a project period. 

Approximately $85,000 will be 
available during Fiscal Year 1985 to 
support this cooperative agreement. It is 
anticipated that the cooperative 
agreement will be funded for 12 months 
with a 3-year project period. 
Continuation awards will be made on 
’ the basis of satisfactory progress in 

meeting project objectives and on the 

availability of funds. Funding estimates 
outlined above may vary and are 
subject to change. 

Applications for a cooperative 
agreement must include a narrative 
which: 

1. Briefly describes the applicant's 
understanding of the problem and the 
purpose of the cooperative agreement. 

2. Provides details of how the 
applicant will conduct the project. 

3. Documents the capability to provide 
the staff and resources to perform their 
part of the project and describes the 
approach to be used in carrying out their 
responsibilities. 

4. Provides proposed schedule (with 
time frames) for accomplishing the 
activities of this cooperative agreement. 

5. Specifies how the project will be 
administered. 

6. Identifies and provides the 
qualifications and time allocations of 
the staff assigned to this project, and the 
facilities, capabilities, office space, 
necessary equipment, and support staff 
available for the performance of this 
project. 

7. Describes plans for publishing 

- results in scientific publications. 

Proposals will be reviewed and 
evaluated based on the following 
criteria: 

1. Does the applicant demonstrate an 
understanding of the problem and the 
purpose of the cooperative agreement? 
Specifically, does the applicant indicate 
some knowledge of how the cooperative 
agreement is used and the 
responsibilities of each party? 

2. Does the applicant define the 
approach to conducting the project? 

Does the proposal clearly define the 
technical problems and demonstrate 


realistic approaches to their solution? 
Primary consideration in evaluating the 
proposal will be clarity, realism, and 
practicality of developing the pilot 
projects, obtaining the engineering 
design data, and evaluating the 
feasibility of using calcium fluoride to 
fluoridate community water supply 
systems. 

3. Does the applicant identify the 
number, types, and training and 
experience of the personnel who will 
supervise, coordinate, and operate the 
calcium fluoride project? 

4. Does the applicant include a 
realistic proposed schedule (with time 
frames) for accomplishing the tasks 
described in the recipient's activities? 

5. Does the applicant include in the 
proposal specific details on how the 
project will be administered, and is the 
approach for managing the personnel 
involved in the project described? 

6. Does the applicant identify the 
personnel and their capabilities 
assigned to accomplish specific tasks of 
the project, and are the facilities, the 
necessary equipment and the 
appurtenances, and the support staff 


_ available identified? 


7. Does the applicant describe plans 
for publishing results in scientific 
publications? 

The original and one copy of the 
application must be submitted to Leo A. 
Sanders, Chief, Grants Management 
Branch, Procurement and Grants Office, 
Centers for Disease Control, 255 East 
Paces Ferry Road, N.E., Room 321, 
Atlanta, Georgia 30305, on or before 4:30 
p.m. (e.s.t.) on February 22, 1985. 

Deadlines. Applications shall be 
considered as meeting the deadline if 
they are either: 

1. Received at the above address on or 
before the deadline date, or 

2. Sent on or before 4:30 p.m. (e.s.t.) on 
February 22, 1985, and received in time 
for submission to the independent 
review group. (Applicants should 
request a legibly dated U.S. Postal 
Service postmark or obtain a legibly 
dated receipt from a commercial carrier 
or U.S. Postal Service. Private metered 
postmarks shall not be acceptable as 
proof of timely mailings.) 

Late Applications. Applications which 
do not meet the criteria in either 
paragraph 1. or 2. above are considered 
late applications. Late applications will 
not be considered in the current 
competition and will be returned to the 
applicant. 

Applications are not subject to review 
as governed by Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, but are subject to review 
under regulations (42 CFR Part 122, as 
amended, and Part 123) implementing 
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the National Health Planning and 
Resources Development Act of 1974. 
Information on application procedures, 
copies of application forms, and other 
material may be obtained from Leo A. 
Sanders, Chief, Grants Management 
Branch, Procurement and Grants Office, 
Centers for Disease Control, 255 East 
Paces Ferry Road, N.E., Room 321, 
Atlanta, Georgia 30305, telephone (404) 
262-6575 or FTS 236-6575. Technical 
assistance may be obtained from 
Thomas G. Reeves, Engineer, Dental 
Disease Prevention Activity, Center for 
Prevention Services, Centers for Disease 
Control, Atlanta, Georgia 30333, 
telephone (404) 329-1830, or FTS 236~ 
1830. 


Dated: December 19, 1984. 
William E. Muldoon, 
Acting Director, Office of Program Support, 
Centers for Disease Control. 
[FR Doc. 84-33871 Filed 12-28-84; 8:45 am] 
BILLING CODE 4160-18-M 


Food and Drug Administration 


Consumer Participation; Open 
Meetings 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
following consumer exchange meetings: 
Detroit district office, chaired by Alan 
L. Hoeting, District Director. The topic to 
be discussed is Health Fraud Quackery. 


DATE: Tuesday, January 8, 1985, 9:30 a.m. 


ApDoRESS: George Potter Larrick Bidg., 
Conference Room, 1560 East Jefferson 
St., Detroit, MI 48207. 


FOR FURTHER INFORMATION CONTACT: 
Sandra L. Williams, Acting Consumer 
Affairs Officer, Food and Drug 
Administration, 1560 East Jefferson Si., 
Detroit, MI 48207, 313-226-6260. 


Boston district office, chaired by 
Frederick R. Carlson, District Director. 
The topics to be discussed are 
Pregnancy/Nursing Labels for Over-the- 
Counter (OTC) Drugs, and 
Phenylpropanolamine (PPA) and Diet 
Products. 


DATE: Thursday, January 10, 1985, 9:30 
a.m. to 12 m. 


ADDRESS: Boston District Office, 585 
Commercial St., Boston, M 02109. 


FOR FURTHER INFORMATION CONTACT: 
Paula B. Fairfield, Consumer Affairs 
Officer, Food and Drug Administration, 
585 Commercial St., Boston, MA 02109, 
617-223-5857. 
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Atlanta district office, chaired by John 
Turner, District Director. The topics to 
be discusged are Women’s Health Issues 
and Switch of Prescription Drugs to 
Over-the-Counter (OTC) Status. 

DATE: Friday, January 18, 1985, 10 a.m. to 
12m. 

ADDRESS: Columbus Extension Service 
Conference Room, Columbus 
Government Center, Tower Room, 
Columbus, GA 31993. 

FOR FURTHER INFORMATION CONTACT: 
Carolyn L. Hommel, Consumer Affairs 
Officer, Food and Drug Administration, 
1010 West Peachtree St. NW., Atlanta, 
GA 30309, 404-881-7355. 
SUPPLEMENTARY INFORMATION: The 
purpose of these meetings is to 
encourage dialogue between consumers 
and FDA officials, to identify and set 
priorities for current and future health 
concerns, to enhance relationships 
between local consumers and FDA’s 
District Offices, and to contribute to the 
agency’s policymaking decisions on vital 
issues. 

Dated: December 24, 1984. 

Joseph P. Hile, 

Associate Commissioner for Regulatory 
Affairs. 

{FR Doc. 84-33793 Filed 12-28-84; 8:45 am] 
BILLING CODE 4160-01-M 





[Docket No. 81N-0080] 


Wyeth Laboratories; Mepergan Fortis 
Capsules; Hearing 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Commissioner of Food 
and Drugs is granting a hearing on the 
proposal to refuse approval of the 
supplemental new drug application for 
Mepergan Fortis Capsules. The drug is 
intended for sedation and relief of 
moderate pain in postoperative patients, 
postpartum patients, and patients with 
pain associated with malignancies. 
DATES: Notices of participation shall be 
filed with the Dockets Management 
Branch no later than January 30, 1985. 
Disclosure of data and information and 
submission of narrative statement by 
FDA's Center for Drugs and Biologics by 
March 29, 1985, and by other 
participants by April 29, 1985. 
Prehearing conference on May 22, 1985, 
at 10:00 a.m. 

ADDRESSES: Written notices of 
participation, disclosures, and 
statements to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. (Submissions 
should be identified with docket number 
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81N-0080 and clearly labeled 
“Mepergan Fortis Hearing.”) Prehearing 
conference in the FDA Hearing Room, 
Rm. 4A-35, 5600 Fishers Lane, Rockville, 
MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Robert J. Rice, Jr., Regulations Policy 
Staff (HFC-10), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3480. 
SUPPLEMENTARY INFORMATION: In a 
notice (DESI 7337) published in the 
Federal Register of April 20, 1972 (37 FR 
7827), the Food and Drug Administration 
(FDA) evaluated the effectiveness of 
certain prescription drug products for 
use in the relief of pain. Included in this 
notice were Mepergan Fortis Capsules 
containing meperidine hydrochloride, 50 
milligrams (mg), and promethazine 
hydrochloride, 25 mg, manufactured by 
Wyeth Laboratories (“Wyeth”), Division 
of American Home Products Corp., P.O. 
Box 8299, Philadelphia, PA 19101. 

The 1972 notice, part of the Drug 
Efficacy Study Implementation (DESI) 
program, stated that FDA had evaluated 
reports received from the National 
Academy of Sciences/National 
Research Council, Drug Efficacy Study 
Group, together with other available 
evidence, and had concluded, among 
other things, that Mepergan Fortis was 
“possibly effective for moderate tc 
moderately severe pain.” The notice 
also stated that no new drug application 
(NDA) had been approved or deemed 
approved for Mepergan Fortis Capsules. 

Responding to the 1972, Wyeth 
submitted a supplement to its approved 
NDA 11-730 (Mepergan Injection) to 
provide for Mepergan Fortis Capsules. 

After reviewing Wyeth’s submission, 
the Director of the Bureau of Drugs (now 
the Center for Drugs and Biologics), in a 
notice published in the Federal Register 
on September 18, 1981 (46 FR 46404), 
concluded that he was unaware of any 
adequate and well-controlled clinical 
investigation, conducted by experts 
qualified by scientific training and 
experience, that meets the requirements 
of section 505 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 355) and 21 
CFR 300.50 and 314.111(a)(5), and 
demonstrates the effectiveness of 
Mepergan Fortis Capsules. Accordingly, 
the Director proposed to refuse approval 
of the supplemental NDA because of a 
lack of substantial evidence that the 
drug product has the effect it purports or 
is represented to have under the 
conditions of use prescribed, 
recommended, or suggested in its 
labeling. 

On October 19, 1981, Wyeth requested 
a hearing for Mepergan Fortis. On 
November 17, 1981, December 21, 1982, 








and August 13, 1984, Wyeth filed data 
and other information in support of its 
hearing request. 

The Commissioner is now granting 
Wyeth’s hearing request on the proposal 
to refuse approval of the supplemental 
NDA for Mepergan Fortis. Approval of 
this supplemental NDA will be refused 
unless there exists substantial evidence 
that Mepergan Fortis has the clinical 
effect that it purports or is represented 
to have under the conditions of use 
prescribed, recommended, or suggested 
in its labeling (21 U.S.C. 355{d), 21 CFR 

14.111(a)(5)). In addition, because 
Mepergan Fortis is a fixed-combination 
prescription drug, such evidence exists 
only if “each component makes a 
contribution to the claimed effects and 
the dosage of each component (amount, 
frequency, duration) is such that the 
combination is safe and effective for a 
significant patient population requiring 
such concurrent therapy as defined ‘n 
the labeling for the drug” (21 CFR 
300.50{a)). Accordingly, there are two 
questions to be addressed in this 
proceeding with respect to Mepergan 
Fortis: 

1. Whether there is evidence 
consisting of adequate and well- 
controlled investigations, including 
clinical investigations, by experts 
qualified by scientific training and 
experience to evaluate the effectiveness 
of the drug; and 

2. Whether, on the basis of any such 
adequate and well-controlled 
investigations that exist, it could fairly 
and responsibly be concluded by 
experts qualified by scientific training 
and experience to evaluate the 
effectiveness of drugs that the drug 
product in question satisfies the 
combination policy in 21 CFR 300.50 and 
will have the effect that it purports or is 
represented to have under the 
conditions of use prescribed, 
recommended, or suggested in the 
labeling thereof (21 U.S.C. 355 (d)). 

The parties to the hearing will be 
FDA’s Center for Drugs and Biologics 
and Wyeth. The presiding officer will be 
Administrative Law Judge Daniel J. 
Davidson. In addition to the above- 
identified parties, any other interested 
person shall be permitted to participate 
as a nonparty participant (see 21 CFR 
12.89), provided that each such person 
files a notice of participation pursuant to 
21 CFR 12.45(a). 

Under 21 CFR 12.85, FDA’s Center for 
Drugs and Biologics would normally file 
with the Dockets Management Branch a 
narrative statement setting forth its 
position on the issues for hearing and a 
summary of the types of evidence to be 
introduced in support of its position in 














the hearing, together with copies of data 
and information contained in the 
Center's files that relate to the issues 
raised herein, at the time when this 
notice issues. I am, under 21 CFR 10.19, 
modifying that requirement to the extent 
that the Center will be granted until 
March 29, 1985, to make these 
submissions. I have concluded that this 
modification of this regulation in the 
context of this proceeding does not 
prejudice any participant in the hearing, 
serves the ends of justice, is in 
accordance with law, and thus is 
authorized by § 10.19. The modification 
allows the FDA to advise the parties 
that a hearing is pending on this matter 
prior to the completion by the Center of 
the sometimes lengthy process of 
complying with the requirements of 

§ 12.85. 

Interested persons may obtain a copy 
of the Center’s narrative statement, after 
it is filed from the Dockets Management 
Branch at the address given above. Such 
persons may also examine the data and 
information relating to Mepergan Fortis 
(with the exception of any data 
identified as confidential pursuant to the 
provisions of 21 CFR 10.20(j)) at the 
Dockets Management Branch from 9 
a.m. to 4 p.m., Monday through Friday. 

The prehearing conference will be 
held at 10:00 a.m. on May 22, 1985, in the 
FDA Hearing Room, Rm. 4A-35, 5600 
Fishers Lane, Rockville, MD 20857. All 

participants are required to attend the 
prehearing conference and to be 
prepared to comply with the provisions 
of 21 CFR 12.92. The date and time of the 
prehearing conference may be subject to 
change by Order of the presiding officer. 
Hearing participants will be notified of 
any such change. Others may wish to 
confirm the schedule fon the prehearing 
conference by telephoning the contact 
person listed above shortly before the 
announced date. The hearing will be 
held in the FDA Hearing Room on a date 
to be set at the prehearing conference. 
Written notices of participation shall be 
filed with the Dockets Management 
Branch no later than January 30, 1985. 
Participants other than the Center for 
Drugs and Biologics shall disclose data 
and information and submit their 
narrative statements pursuant to 21 CFR 
12.85 on or before April 29, 1985. 
Pursuant to 21 CFR 10.20{j)(2)(ii), 
confidential material submitted by a 
participant must be segregated and 
clearly marked. 

The hearing will be open to the public. 
Any participant may appear in person, 
or by or with counsel, or with other 
qualified representatives, and may be 
heard on matters relevant to the issues 
under consideration. 
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Because this is public hearing, it is 
subject to FDA's guideline concerning 
the policy and procedures for electronic 
media coverage of public agency 
administrative proceeding. This 
guideline was published in the Federal 
Register of April 13, 1984 (49 FR 14723). 
These procedures are primarily intended 
to expedite media access to FDA's 
public proceedings, including formal 
evidentiary hearings conducted 
pursuant to Part 12 of the agency's 
regulations. Under this guideline, 
representatives of the electronic media 
may be permitted, subject to certain 
limitations, to videotape, film, or 
otherwise record FDA's public 
administrative proceedings, including 
the testimony of witnesses in the 
proceeding. Accordingly, the parties and 
nonparty participants to this hearing, 
and all other interested persons, are 
directed to the guideline, as well as the 
Federal Register notice announcing 
issuance of the guideline, for a more 
complete explanation of the guideline’s 
effect on this hearing. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 505, 52 
Stat. 1052 as amended (21 U.S.C. 355)) 
and under authority delegated to me (21 
CFR 5.10), I order that a public hearing 
be held on the issues set forth in this 
notice. 

Dated: December 24, 1984. 

Mark Novitch, 

Deputy Commissioner of Food and Drugs. 
[FR Doc. 84-33795 Filed 12-28-84; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 83D-0414] 


Action Levels for Total Volatile N- 
Nitrosamines in Rubber Baby Bottle 
Nipples; Availability of Revised 
Compliance Policy Guide 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of revised Compliance 
Policy Guide 7117.11, which modifies the 
criteria for regulatory action against 
rubber baby bottle nipples that contain 
total volatile N-nitrosamines 
(aitrosamines) in excess of the 
established action level. A 60 parts per 
billion (ppb) action level is currently in 
effect. Effective January 1, 1985, FDA 
will take action when any individual 
nitrosamine is present at a level of 10 
ppb or more. 

DATES: Revised Compliance Policy 
Guide 7117.11 was effective upon 
issuance. The 10 ppb action level for 
individual nitrosamines will apply to 
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rubber baby bottle nipples for both 
consumer and hospital use that are 
initially introduced or initially delivered 
for introduction into interstate 
commerce on or after January 1, 1985. 


ADDRESS: Requests for single copies of 
FDA's revised Compliance Policy Guide 
7117.11 should be submitted to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
John M. Taylor, Center for Food Safety 
and Applied Nutrition (HFF-310), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-485-0187. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of December 27, 1983 
(48 FR 57014), FDA announced the 
availability of Compliance Policy Guide 
7117.11. This Guide established action 
levels for nitrosamines in rubber baby 
bottle nipples (rubber nipples). A 60 ppb 
action level applies to rubber nipples for 
consumer use that are initially 
introduced or initially delivered for 
introduction into interstate commerce 
between January 1 and December 31, 
1984, and to rubber nipplies for hospital 
use that are initially introduced or 
initially delivered for introduction into 
interstate commerce between March 1 
and December 31, 1984. The action level 
for rubber nipples for both consumer 
and hospital use will be 10 ppb for any 
individual nitrosamine, effective January 
1, 1985. 

FDA has revised Compliance Policy 
Guide 7117.11. Before the revision, the 
compliance criteria provided that a lot 
of rubber nipples was subject to legal 
action if the nitrosamine level in an 
appropriately analyzed sample exceeds 
the established action level, and each 
nitrosamine included in the total is 
confirmed by gas chromatography-mass 
spectrometry. However, this wording 
was potentially misleading because the 
lowest analytical limit for reliable and 
consistent confirmation of any one 
nitrosamine for enforcement purposes 
currently is 10 ppb. Thus, to enforce the 
10 ppb action level, at least one 
nitrosamine must be present in excess of 
that level. Other nitrosamines may be 
present in the analyzed sample that 
would be detected and reported, but 
confirmation of the identity of these 
nitrosamines may not be possible when 
they are present below the 10 ppb level. 
In some cases, each of several different 
nitresamines may be present below the 
10 ppb level and total nitrosamines may 
exceed 10 ppb, but regulatory action 
would not be indicated because 
confirmation would not be possible. 
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Therefore, FDA has revised 
Compliance Policy Guide 7117.11 to 
make clear that after January 1, 1985, 
rather than basing regulatory decisions 
on total nitrosamine content, the agency 
will take action when the presence of an 
individual nitrosamine at a level of 10 
ppb or more is confirmed by gas 
chromatography-mass spectrometry. 
The agency has revised Compliance 
Policy Guide 7117.11 to reflect this 
change by adding the following 
paragraph: 

After January 1, 1985, the following 
represent the criteria for recommending 
legal action to the Division of 
Regulatory Guidance (HFF-310): 

(1) The level of any individual volatile 
N-nitrosamine in each of 3 aliquots from 
a composite of 12 rubber baby bottle 
nipples exceeds 10 parts per billion 
(ppb), and 

(2) The identity of the nitrosamine 
that exceeds the 10 ppb level is 
confirmed by gas chromatography-mass 
spectrometry. 

In the December 27, 1983 notice of 
availability for Compliance Policy Guide 
7117.11, FDA pointed out that the nipple 
industry had been working to reduce 
nitrosamines in rubber nipples, and that 
substantial reductions in nitrosamine 
levels had been made since discovery of 
the problem. The agency also noted that 
it would monitor the industry's progress 
toward achieving compliance with a 10 
ppb action level during 1984. The Rubber 
Manufacturers’ Association (RMA), on 
behalf of six U.S. manufacturers of 
rubber nipples, has periodically reported 
to FDA the results of analyses of rubber 
nipples produced during late 1983 and 
all of 1984. In comments and reports 
filed with the agency, RMA pointed out 
that, in spite of the industry's best 
efforts, available analytical data 
indicate that the industry cannot ensure 
consistent compliance with a 10 ppb 
action level by January 1, 1985. RMA 
requested that the agency raise the 
January 1, 1985, action level to 30 ppb 
and provide the industry with another 
year to reduce nitrosamine levels to 10 
ppb. 

FDA is denying this request. The 
agency recognizes that considerable 
efforts have been made toward 
achieving compliarice with the 10 ppb 
action level, and it commends the 
industry’s initiative toward resolving the 
nitrosamine problem. However, data 
gathered by FDA during a 1984 survey of 
the nipple industry revealed that 77 
percent of the consumer nipples and 96 
percent of the hospital nipples tested 
contained less than 10 ppb of 
confirmable nitrosamines. The agency is 
encouraged by the results of this survey 
and believes that these results 


demonstrate that it is technologically 
feasible to produce rubber nipples that 
comply with the 10 ppb action level. In 
addition, because FDA conducted its 
survey in mid-1984, the samples 
collected most likely were produced 
early in the year. Consequently, there is 
a good chance that manufacturers have 
made additional improvements in their 
formulations and procedures since the 
rubber nipples that were tested in the 
survey were produced. Thus, the agency 
believes that it is reasonable to 
conclude that among the nipples that 
will be marketed in 1985, the percentage 
that will comply with the 10 ppb action 
level will be even greater than in the 
survey. 

RMA also questioned whether the 
action level should be set at the limit of 
reliable determination for nitrosamines. 
RMA noted that, to ensure compliance 
with the 10 ppb action level, it would be 
necessary to set production 
specifications at about 4 ppb, which is 
near the limit of determination and, 
therefore, difficult to monitor. 

FDA recognizes that 10 ppb is 
currently the lowest level at which the 
agency can reliably and consistently 
confirm the identity of any one 
nitrosamine for enforcement purposes. 
However, the limit of confirmation does 
not necessarily represent the limit of 
determination. Ten ppb is not the limit 
of reliable determination for 
nitrosamines. These substances can be 
detected at levels well below 10 ppb. 
Therefore, the agency finds that RMA 
has not presented any basis for 
changing this action level. 

For these reasons, FDA is 
implementing the 10 ppb action level 
with the revision of Compliance Policy 
Guide 7117.11 discussed in this notice. 
The 10 ppb action level will apply to all 
rubber baby bottle nipples, both for 
consumer and hospital use, that are 
initially introduced or initially delivered 
for introduction into interstate 
commerce on or after January 1, 1985. 

A copy of revised Compliance Policy 
Guide 7117.11 and the references below 
have been placed on public display with 
the Dockets Management Branch 
(address above) and are available for 
public examination between 9 a.m. and 
4 p.m., Monday through Friday. Requests 
for single copies of the filed documents 
should reference the docket number 
found in brackets in the heading of this 
document and should be submitted to 
the Dockets Management Branch. 


References 


The following information has been 
placed in the Dockets Management 
Branch and may be seen by interested 
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persons between 9 a.m. and 4 p.m., 
Monday through Friday. 

1-36. See Federal Register notice of ° 
December 27, 1983 (48 FR 57016-57017). 

37-39. See Federal Register notice of June 
26, 1984 (48 FR 26149-26150). 

40. Revised Compliance Policy Guide 
7117-31. 

41. Memorandum of meeting between FDA 
and representatives of rubber baby bottle 
nipple industry, October 18, 1984. 

42. Letter from Frank T. Ryan, Vice- 
President, Government Relations, RMA, to 
Robert Schaffner, Director, Office of Physical 
Sciences, FDA, October 25, 1984. 

43. Letter from Frank T. Ryan, Vice- 
President, Government Relations, RMA, to 
Robert Schaffner, Director, Office of Physical 
Sciences, FDA, November 9, 1984. 

44. Memorandum of meeting between FDA 
and representatives of rubber baby bottle 
nipple industry, November 20, 1984. 

Dated: December 26, 1984. 

Joseph P. Hile, 

Associate Commissioner for Regulatory 
Affairs. 

[FR Doc. 84-33913 Filed 12-27-84; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of Administration 


[Docket No. N-84-1485] 


Submission of Proposed Information 
Collections to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notices. 


SUMMARY: The proposed information 
collection requirements described below 
have been submitted to the Office of 
Management andSudget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposals. 


ADDRESS: Interested persons are invited 
to submit comments regarding these 
proposals. Comments should refer to the 
proposal by name and should be sent to: 
Robert Neal, OMB Desk Officer, Office 
of Management and Budget, New 
Executive Office Building, Washington, 
D.C. 20503. 

FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, SW., 
Washington, D.C. 20410, telephone (202) 
755-6050. This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposals 
described below for the collection of 
information to OMB for review, as 











required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notices list the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the agency form number, 
if applicable; (4) how frequently 
information submissions will be 
required; (5) what members of the public 
will be affected by the proposal; (6) an 
estimate of the total number of hours 
needed to prepare the information 
submission; (7) whether the proposal is 
new or an extension or reinstatement of 
an information collection requirement; 
and (8) the names and telephone 
numbers of an agency official familiar 
with the proposal and of the OMB Desk 
Officer for the Department. 

Copies of the proposed forms and 
other available documents submitted to 
OMB may be obtained from David S. 
Cristy, Reports Management Officer for 
the Department. His address and 
telephone number are listed above. 
Comments regarding the proposals 
should be sent to the OMB Desk Officer 
at the address listed above. 

The proposed information collection 
requirements are described as follows: 


Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: Public Housing Modernization 
Needs Study: Lead Based Paint 
Substudy 

Office: Policy Development and 
Research 

Form number: None 

Frequency of submission: On Occasion 

Affected public: State or Local 
Governments 

Estimated burden hours: 880 

Status: Extension 

Contact: Mark Wynn, HUD, (202) 755- 
5574; Robert Neal, OMB, (202) 395- 
7316 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S..C 3507; sec. 7(d) of the 

Department of Housing and Urban 

Development Act, 42 U.S.C. 3535(d). 

Dated: December 14, 1984. 


Proposal: Modernization Needs Study 
(Instruments Administered to Main 
Sample) 

Office: Policy Development and 
Research 

Form number: None 

Frequency of submission: Single Time 

Affected public: Non-Profit Institutions 

Estimated burden hours: 4,491 

Status: New 

Contact: Mark Wynn, HUD, (202) 755- 
6437; Robert Neal, OMB, (202) 395- 
7316 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S..C 3507; sec. 7(d) of the 
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Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 


Dated: December 17, 1984. 


Proposal: Modernization Needs Study 
(Energy Conservation Study 
Component) 

Office: Policy Development and 
Research 

Form number: None 

Frequency of submission: Single Time 

Affected public: Non-Profit Institutions 

Estimated burden hours: 825 

Status: New 

Contact: Mark Wynn, HUD, (202) 755- 
6437; Robert Neal, OMB, (202) 395- 
7316 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S.C, 3507; sec. 7(d) of the 

Department of Housing and Urban 

Development Act, 42 U.S.C. 3535(d). 

Dated: December 77, 1984. 


Proposal: Modernization Needs Study 
(Redesign Study Components) 

Office: Policy Development and 
Research 

Form number: None 

Frequency of submission: Single Time 

Affected public: Non-Profit Institution 

Estimated burden hours: 700 

Status: New 

Contact: Mark Wynn, HUD, (202) 755- 
6437; Robert Neal, OMB, (202) 395- 
7316 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S.C. 3507; sec. 7(d) of the 

Department of Housing and Urban 

Development Act, 42 U.S.C. 3535(d). 
Dated: December 17, 1984. 


Proposal: Public Housing Financing 
Office: Public and Indian Housing 
Form number: HUD-5402 
Frequency of submission: On Occasion 
Affected public: Business or Other For- 
Profit and Small Businesses or 
Organizations 
Estimated burden hours: 4,800 
Status: Extension 
Contact: Theodore R. Daniels, HUD, 
(202) 755-6444; Robert Neal, OMB, 
(202) 395-7316 
Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; sec. 7(d) of the 
Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 
Dated: December 14, 1984. 


Proposal: Project Self Sufficiency 
Demonstration Forms 

Office: Policy Development and 
Research 

Form number: HUD-30001, 30002, and 
30003 

Frequency of submission: On Occasion 

Affected public: Individuals or 
Households 

Estimated burden hours: 15,078 

Status: New 
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Contact: Garland Allen, HUD, (202) 755- 
5574; Robert Neal, OMB, (202) 395- 
7316 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S.C. 3507; sec. 7(d) of the 

Department of Housing and Urban 

Development Att, 42 U.S.C. 3535(d). 

Dated: December 14, 1984. 


Dennis F. Geer, 
Director, Office of Information Policies and 
Systems. 


[FR Doc. 84-33872 Filed 12-28-84; 8:45 am] 
BILLING CODE 4210-01-4 


Office of Environment and Energy 


[Docket No. I-84-133] 


intended Environmental Impact 
Statement 


The Department of Housing and 
Urban Development gives notice that an 
Environmental Impact Statement (EIS) is 
intended to be prepared by the City of 
Rochester, New York, for the following 
project under the HUD programs as 
described in the appendix of the Notice: 
Rochester Science Park, Rochester, N.Y. 
This Notice is required by the Council 
on Environmental Quality under its rule 
(40 CFR Part 1500). 

Interested individuals, governmental 
agencies, and private organizations are 
invited to submit information and 
comments concerning the particular 
project to the specific person or address 
indicated in the appropriate part of the 
appendix. 

Particularly solicited is information on 
reports or other environmental studies 
planned or completed in the project 
area, issues and data which the EIS 
should consider, recommended 
mitigation measures and alternatives, 
and major issues associated with the 
proposed project. Federal agencies 
having jurisdiction by law, special 
expertise or other special interests 
should report their interests and indicate 
their readiness to aid the EIS effort as a 
“cooperating agency.” 

This Notice shall be effective for one 
year. If one year after the publication of 
a Notice in the Federal Register, a Draft 
EIS has not been filed on a project, then 
the Notice for that project shall be 
cancelled. If a Draft EIS is expected 
more than one year after the publication 
of the Notice in the Federal Register, 
then a new and updated Notice of Intent 
will be published. 
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Issued at Washington, D.C., December 19, 
1984. 
Francis G. Haas, 
Deputy Director, Office of Environment and 
Energy. . 


Appendix 


EIS on the Development of the 
Rochester Science Park 


The City of Rochester, New York, 
intends to prepare an Environmental 
Impact Statement for the development 
of the Rochester Science Park and 
solicits information and comments for 
consideration in the EIS. 

Description: The proposed project is 
to develop a high technology light 
industrial and office park complex on a 
55-acre site in the southern portion of 
the City of Rochester. The site has 
approximately 350 feet of frontage along 
the easterly right-of-way line of South 
Avenue and is identified as 1920 South 
Avenue. The site presently an under- 
utilized portion of the grounds of the 
New York State Rochester Psychiatric 
Center. The site is bounded on the south 
by the Green Knowles and Highland 
Apartment Complexes; on the west by a 
residential neighborhood; on the 
northeast and north by developed 
portions of the Rochester Psychiatric 
Center; and on the east by the Town of 
Brighton and the New York State 
Monroe Developmental Center. 
Approximately 75% of the site is open 
grassed and meadow areas and 25% 
wooded. 

The economic vitality of the City is 
dependent, in part, upon providing sites 
for research and related industrial 
expansion which will support private 
enterprise and provide long-term 
employment. At present, there is limited 
land available within the City 
appropriate for high technology-related 
development, and the supply of readily 
buildable and suitable land is 
diminishing rapidly. The proposed 
project wou!d offer a signficant 
opportunity for locating high-technology 
industries. 

Development costs for the Rochester 
Science Park will include land 
assemblage, infrastructure 
improvements, and parcelization for 
development. The estimated project cost 
is $3.0 million. Federal funding for the 
project is expected to be from the 
Community Development Block Grant 
Program (HUD). Other potential sources 
of Federal funding include the Urban 
Development Action Grant Program 
(HUD) and the Economic Development 
Grants for Public Works and 
Development Facilities Program (EDA). 

Need: The decision to prepare an EIS 
has been based upon the project's scale, 


setting, and the nature of potential Park 
occupants. Potential impacts upon 
transportation systems, adjacent 
residential and institutional uses, open 
space, wildlife habitat, air quality, 
ambient noise levels, and water quality 
are to be considered. 

Alternatives: Alternatives being 
considered include: 

a. No action; 

b. The proposed action; 

c. Varying intensities of site 
development; and 

e. Alternative site locations. 

Scoping: Responses to this Notice will 
be used to: (1) Help determine 
significant environmental issues; (2) 
identify data that will be used in the 
EIS; (3) identify agencies, groups and 
individuals that will participate in the 
EIS process. 

Comments: Comments should be sent 
within fifteen days of publication of this 
Notice to: William C. Andreas, City of 
Rochester, Economic Development 
Administration, 30 Church Street, 
Rochester, New York 14614, telephone 
(716) 428-6895. 


[FR Doc. 84-33873 Filed 12-28-84; 8:45 am] 
BILING CODE 4210-29-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[CA 12436; 5-00259] 


Realty Action; Exchange of Public 
Lands; Lassen and Modoc Counties, 
CA; Correction 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: CA 12436; Correction of Notice 
of California Realty Action, exchange of 
public lands in Lassen and Modoc 
Counties, California. 


SUMMARY: This document corrects a 
legal description, acreage total, and 
terms of the patent in a Notice of Realty 
Action for an exchange (CA 12436), 
published on March 15, 1984 {49 FR 
9781-9782). That notice incorrectly 
described the public lands found 
suitable for exchange in Section 13 of 
T.41N., R.12E., M.D.M. California. The 
published description was the 

NW %4NW’% of Section 13. The correct 
legal description is as follows: 


Mount Diablo Meridian, California 
T. 41N., R. 12E., 

Sec. 13, W¥zNW%. 

The correct acreage total of public land in 
this exchange is therefore 8321.97 acres. 
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Certain parcels of the public lands 
will be patented subject to rights-of-way 
that have been previously granted by 
the United States. In addition to the 
rights-of-way described in the Notice of 
Realty Action, the patent will be subject 
to the following rights-of-way: 

S 078867, a right-of-way granted for 
powerline purposes to Surprise Valley 
Electrification Corp., its successors or 
assigns, under the Act of March 4, 1911. 

S 3553, a right-of-way granted for road 
and highway purposes to the State of 
California, Division of Highways, its 
successors and assigns, under the Act of 
August 27, 1958. 

The right-of-way for Citizens Utilities 
described in the Notice of March 15, 
1984, as number CA 5457 is correctly 
described as CA 5475. 

The public lands described in the 
Notice of Realty Action will be patented 
subject to the following patent 
restrictions: 


1. “Pursuant to the authority 
contained in section 3(d) of Executive 
Order 11988 of May 24, 1977, and in 
Section 206 of the Federal Land Policy 
and Management Act of October 21, 
1976 (90 Stat. 2756; 43 U.S.C. 1716), this 
patent is subject to a restriction which 
constitutes a covenant running with the 
land, that the land lying within the 
Federal, State, or local government- 
designated 100 year floodplain may be 
used only for: (1) Farming, ranching, or 
other similar agricultural developments, 
but not for residential buildings, or (2) 
for park and non-intensive open space 
recreation purposes.” 


2. “Pursuant to the authority 
contained in Executive Order 11990 of 
May 24, 1977, and in section 206 of the 
Federal Land Policy and Management 
Act of October 21, 1976 (90 Stat. 2756; 43 
U.S.C. 1716), this patent is subject to a 
restriction which constitutes a covenant 
running with the land, that the patentee 
and any successor in interest will 
maintain the existing wetlands within 
the SW% of Section 13, and the 
E%SW*%, W%2SE% of Section 15, 
T.35N., R.12E., M.D.M., or will develop 
and maintain permanent reservoirs 160 
acres or less in individual size, no more 
than four feet in depth, and of no less 
than 320 acres total surface area on 
lands described in this patent within 
T.35N., R.13E.; T.36N., R13E.; T.35N., 
R.12E., and T.36N., R.12E., Mt. Diablo 
Meridian. 


ADDRESSES: Any questions on this 
correction should be directed to the 
District Manager, Bureau of Land 
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Management, P.O. Box 1090, Susanville, 
California 96130. 

C. Rex Cleary, 

District Manager. 

December 20, 1984. 


[FR Doc. 84-33870 Filed 12-28-84; 8:45 am] 
BILLING CODE 4310-40-M 


[F-14868-B] 


Alaska Native Claims Selection; 
K’oyitl’ots’ina, Ltd. 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance (DIC) under the provisions 
of section 12 of the Alaska Native 
Claims Settlement Act of December 18, 
1971 (ANCSA), 43 U.S.C. 1601, 1611 
(1976), will be issued to K’oyitl’ots’ina, 
Limited, for approximately 3,805 acres. 
The lands involved are within T. 2 N., R. 
12 E., Kateel River Meridian, Alaska. 

Upon issuance, the DIC will be 
published once a week, for four (4) 
consecutive weeks, in the TUNDRA 
TIMES. For information on how to 
obtain copies, contact the Bureau of 
Land Management, Alaska State Office, 
701 C Street, Box 13, Anchorage, Alaska 
99513. 

Any party claiming a property interest 
which is adversely affected by. the 
decision shall have until January 30, 
1984, to fiie an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be filed in 
the Bureau of Land Management, 
Division of Conveyance Management 
(960), address identified above, where 
the requirements for filing an appeal can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements in 43 CFR Part 4, Subpart E 
(1983) (as amended, 49 FR 6371, 
February 21, 1984) shall be deemed to 
have waived their rights. 

Helen Burleson, 

Section Chief, Branch of ANCSA 
Adjudication. 

[FR Doc. 84-33814 Filed 12-28-84; 8:45 am] 
BILLING CODE 4310-JA-M 


New Mexico; Intent to Amend the 
Chaco Management Framework Pian 


AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of intent to amend the 
Chaco Management Framework Plan. 


SUMMARY: This notice is to advise the 
public that the Albuquerque Distrrict of 
Bureau of Land Management will amend 
portions of the Chaco Management 


Framework Plan (MFP). This action is in 
response to a proposal to exchange 
mineral interests owned by Santa Fe 
Pacific Railroad Company (Santa Fe) for 
Federal mineral interests administered 
by the Bureau of Land Management. The 
Santa Fe lands are within the 
designated boundary of the Chaco 
Culture National Historical Park and 
within eight of the archaeological 
protection sites identified in Title V of 
Pub. L. 96-550 (December 19, 1980). these 
sites include Toh-La-Kai, Bis Sa’ Ani, 
Indian Creek, Bee Burrow, Upper Kin 
Klizhin, Kin Nizhoni, Haystack and 
Andrews Ranch. Pub. Law 96-550 
authorizes acquisition of lands or 
interest in lands within the park or 
protection site (outlier) boundaries. This 
proposal involves acquisition of private 
subsurface within park or outlier 
boundaries through an exchange for 
federal minerals located adjacent to 
Santa Fe’s Lee Ranch Coal Mine. The 
Federal mineral estate is in T. 15 N., R. 8 
W., Section 23, W% and Section 34, 
N42, NMPM, McKinley County. 

The MFP amendment/environmental 
assessment (amendment/EA) planned 
for completion by April 1985, will 
incorporate the exchange proposal into 
the Chaco MFP. Management decisions 
will, at a minimum, be based on the 
following criteria: resolution of conflicts 
with existing MFP decisions, 
consistency with National Park Service 
Management direction, determination of 
equal value, and benefit to the public. 
The amendment will assess the 
environmental and socio-economic 
impacts of the exchange proposal, and 
will be conducted by staff specialists 
from the BLM and the National Park 
Service. Background standards and 
procedures for the preparation of this 
amendment/EA are contained in 43 CFR 
Part 1600. 

Public participation opportunities will 
be provided in the following ways: (1) A 
review and comment period is provided 
in this notice, ending 30 days from the 
date of this publication: (2) A news 
release will appear in local newspapers, 
asking interested parties to identify 
issues of concern and impacts that 
should be addressed; (3) A notice of 
intent to amend the MFP will be sent to 
Federal, state, and local governments 
that would be concerned with the plan 
or have land use regulatory authority in 
the vicinity of the proposed amendment, 
asking them to identify issues and 
concerns; (4) Open houses will be held 
from 2-4 p.m. and 7-9 p.m., Tuesday, 
January 22, 1985 at the Albuquerque 
District, Rio Puerco Resource Area 
Office, 3550 Pan American Freeway, NE, 
Albuquerque, New Mexico. The purpose 
of these informal meeting is to discuss 
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the proposal, and receive any pertinent 
information that the public has; (5) The 
MFP Amendment/Environental 
Assessment will be distributed in 
February 1985, followed by a 30-day 
protest period. Individuals may protest 
only those items submitted by them for 
the record during the planning process 
(43 CFR 1610.5-2). 


DATE: The date of this notice is the date 
of publication. 


FOR FURTHER INFORMATION CONTACT: 
For further information and to respond 
to the 30 day comment period for review 
of this notice, contact Betty Sladek 
Bureau of Land Management, 
Albuquerque District Office, 505 
Marquette, NW, Suite 819, P.O. Box 
6770, Albuquerque, New Mexico 87197- 
6770, telephone (505) 766-2455. 
Documents relevant to the planning 
process are available for public 
inspection at the above address. 
Charles W. Luscher, 

State Director. 

[FR Doc. 84-33903 Filed 12-28-84; 8:45 am] 
BILLING CODE 4310-84-M 


Geological Survey 


Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 


The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget for approval under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). Copies of the 
proposed collection of information and 
related forms and explanatory material 
may be obtained by contracting the 
Bureau's clearance officer at the phone 
number listed below. Comments and 
suggestions on the requirement should 
be made within 30 days directly to the 
Bureau clearance officer and to the 
Office of Management and Budget 
Interior Department Desk Officer, 
Washington, D.C. 10503, telephone 202- 
395-7313. 

Title: State Water Research Institute 
Program, 30 CFR part 401. 

Abstract: Respondents supply 
information on eligibility for Federal 
grants to support water-relaied research 
and provide performance reports on 
accomplishments achieved through use 
of such funds. This information allows 
the agency to determine compliance 
with the objectives and criteria of the 
grani program. 

Bureau Form Number: None. 

Frequency: Annually. 
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Description of Respondents: State 
water research institutes. 

Annual Responses: 108. 

Annual Burden Hours: 2160. 

Bureau clearance officer: Geraldine A. 


Wilson, 703-860-7211. 

Philip Cohen, 

Chief Hydrologist. 

December 14, 1984. 

{FR Doc. 84-33902 Filed 12-28-84; 8:45 am} 
BILLING CODE 4310-31-M 


Minerals Management Service 


Development Operations Coordination 
Document 


AGENCY: Minerals Management Service, 
Interior. 

ACTION: Notice of the receipt of a 
Proposed Development Operations 
Coordination Document (DOCD). 


SUMMARY: Notice is hereby given that 
Tenneco Oil Exploration and Production 
has submitted a DOCD describing the 
activities it proposes to conduct on 
Lease OCS-G 1146, Block 245, 
Vermillion Area, offshore Louisiana. 
Proposed plans for the above area 
provide for the development and 
production of hydrocarbons with 
support activities to be conducted from 
an offshore base located at Intracoastal 
City, Louisiana. 
DATE: The subject DOCD was deemed 
submitted on December 14, 1984. 
ADDRESSES: A copy of the subject 
DOCD is available for public review at 
the Office of the Regional Director, Gulf 
of Mexico OCS Region, Minerals 
Management Service, 3301 North 
Causeway Blvd., Room 147, Metairie, 
Louisiana (Office Hours: 9 a.m. to 3:30 
p.m., Monday through Friday). 
FOR FURTHER INFORMATION CONTACT: 
Ms. Angie Gobert; Minerals 
Management Service; Gulf of Mexico 
OCS Region; Rules and Production; 
Plans, Platform and Pipeline Section; 
Exploration/Development Plans Unit; 
Phone (504) 838-0876. 
SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to inform the 
public, pursuant to section 25 of the OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service is 
considering approval of the DOCD and 
that it is available for public review. 
Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected states, executives of affected 
local governments, and other interested 
parties became effective December 13, 
1979, (44 FR 53685). Those practices and 


procedures are set out in revised 
§ 250.34 of Title 30 of the CFR. 


Dated: December 14, 1984. 


John L. Rankin, 
Regional Director, Gulf of Mexico OCS 
Region. 


[FR Doc 84-33901 Filed 12-28-84; 8:45 am] 
BILLING CODE 4310-MA-M 


INTERSTATE COMMERCE 
COMMISSION 


[Ex Parte No. 274; Sub-3C] 


Abandonment of Raliroad Lines; Use 
of Opportunity Costs 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Policy statement; notice of rate 
of return. 


SUMMARY: Employing a revised 
methodology based on procedures 
recently adopted in Ex Parte No. 402, 
Reasonably Expected Costs, served 
September 24, 1984, and published at 49 
FR 37385, September 24, 1984, the 
Commission finds that in abandonment 
proceedings decided after this notice 
becomes effective, the appropriate rate 
of return to be used in calculating 
opportunity costs is 18.6 percent. Other 
rates of return that are supported by 
clearly explained methodologies and 
evidence will be considered on a case- 
by-case basis. 


EFFECTIVE DATE: This notice is effective 
December 31, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Louis E. Gitomer (202) 275-7245 

or 
Wayne A. Michel (202) 275-7657 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision write to T.S. 
InfoSystems, Inc., Room 2227, Interstate 
Commerce Commission, Washington, 
DC 20423, or call 289-4357 (DC 
Metropolitan area) or toll free (800) 424— 
5403. 

Decided: December 18, 1984. 

By the Commission, Chairman Taylor, Vice 
Chairman Andre, Commissioners Sterrett, 
Gradison, Simmons, Lamboley, and Strenio. 
Vice Chairman Andre dissented with a 
separate expression. 

James H. Bayne, 
Secretary. 


[FR Doc. 84-33930 Filed 12-28-84; 8:45 am] 
BILLING CODE 7035-01- 
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NUCLEAR REGULATORY 
COMMISSION 


Monthly Notice; Applications and 
Amendments to Operating Licenses 
involving No Significant Hazards 
Considerations 


I. Background 


Pursuant to Public Law (Pub. L.j 97- 
415, the Nuclear Regulatory Commission 
(the Commission) is publishing its 
regular monthly notice. Pub. L. 97-415 
revised section 189 of the Atomic Energy 
Act of 1954, as amended (the Act), to 
require the Commission to publish 
notice of any amendments issued, or 
proposed to be issued, under a new 
provision of section 189 of the Act. This 
provision grants the Commission the 
authority to issue and make immediately 
effective any amendment to an 
operating license upon a determination 
by the Commission that such 
amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 

This monthly notice includes all 
amendments issued, or proposed to be 
issued, since the date of publication of 
the last monthly notice which was 
published on November 21, 1984 (49 FR 
45941) through December 17, 1984. 


NOTICE OF GONSIDERATION OF 
ISSUANCE OF AMENDMENT TO 
FACILITY OPERATING LICENSE AND 
PROPOSED NO SIGNIFICANT 
HAZARDS CONSIDERATION 
DETERMINATION AND 
OPPORTUNITY FOR HEARING 


The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission's reulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 









ly 
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unless it receives a request for a 
hearing. 

Comments should be addressed to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch. 

By January 30, 1985, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above. 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing. 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect{s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the manner, and the bases 


for each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitation in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
fina] determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, N.W., 
Washington, D.C., by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 


requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to (Branch Chief): petitioner's 
name and telephone number; date 
petition was mailed; plant name; and 
publication date and page number of 
this Federal Register notice. A copy of 
the petition should also be sent to the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(1)(i}-{v) and 
2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, N.W., 
Washington, D.C., and at the local 
public document room for'the particular 
facility involved. 


Arkansas Power & Light Company, 
Docket No. 50-368, Arkansas Nuclear 
One, Unit 2, Pope County, Arkansas 


Date of amendment request: August 1, 
1983. 

Description of amendment: The 
proposed amendment would revise the 
license to delete a portion of the fire 
protection related license conditions 
which were imposed in September 1978. 
Specifically, the amendment would 
delete in the interest of clarity a list of 
eight fire protection related plant 
modifications that will not be effected in 
a manner as described in the license 
conditions because the requirements 
from which they emanated have been 
superseded by the requirements in the 
revised section 10 CFR 50.48 and a new 
Appendix R to 10 CFR 50 which became 
effective on February 17, 1981. This 
change is one of three issues addressed 
in the application. The other issues will 
be the subject of a separate notice. 

Basis for proposed no significant 
hazards consideration determination: 
There are twenty fire protection related 
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plant modifications which were 
identified in the staff Fire Protection 
Safety Evaluation Report (FPSER) of 
August 1978 as incomplete in the ANO-2 
fire protection program. These items 
were imposed on the licensee as license 
conditions with required implementation 
dates in order to afford additionea! fire 
protection to that existing. They can be 
divided into two categories. The first 
category consists of those plant 
modifications that have been 
satisfactorily completed. Items 3.1., 3.3, 
and, Items 3.11 through 3.20 are in this 
category. The second category consists 
of those items that were required to 
ensure that systems and associated 
circuits used to achieve and maintain 
safe shutdown are free from fire 
damages. It is the deletion of the fire 
protection related plant modifications in 
this category from the license that is 
being addressed in this notice. Items 3.2, 
3.4, 3.5, 3.6, 3.7, 3.8, 3.9, and 3.10 are in 
this category. For these items, the 
licensee proposed modifications that 
satisfied the guidance of Appendix A to 
Branch Technical Position BTP APCSB 
9.5~1 and the staff approved the 
proposed modifications. However, the 
applicable requirements in a revised 
Section 10 CFR 50.48 and a new 
Appendix R to 10 CFR 50 superseded the 
provisions of Appendix A to BTP 
APCSB 9.5-1 fer those fire protection 
features related to safe shutdown 
capability. Accordingly, in complying 
with the regulation, Appendix R, the 
licensee did not effect these 
modification as described in the FPSER. 
However it should be noted that all of 
the fire protection features related to 
safe shutdown capability which include 
these items are required to be upgraded 
in accordance with more restrictive 
Appendix R requirements. Thus, this 
portion of the proposed change matches 
an example of “no significant hazards” 
in the guidance provided by the 
Commission, namely, a change to make 
a license conform to changes in 
regulations, where the license change 
results in very minor changes to facility 
operations clearly in keeping with the 
regulations. 

Based on the foregoing, the staff 
proposes to determine that the 
amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
Jocation: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 

Aitorney for licensee: Nicholas S. 
Reynolds, Esq., Bishop, Liberman, Cook, 
Purcell & Reynolds, 1200 Seventeenth 
Street, N.W., Washington, D.C. 20036. 

NRC Branch Chief: James R. Miller. 
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Baltimore Gas and Electric Company, 
Docket Nos. 50-317 and 50-318, Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2, Calvert County, Maryland 


Date of application for amendment: 
December 22, 1983, April! 9, 1984 and 
June 29, 1984. 

Description of amendment request: 
The proposed amendments would 
change the Unit 1 and Unit 2 Technical 
Specifications (TS) to incorporate new 
requirements for the following 
equipment: (1) Reactor coolant system 
(RES) vents, as described in the 
licensee’s application dated December 
22, 1983, (2) post accident sampling 
system (PASS) as described in the 
licensee's application dated June 29, 
1984, (3) wide range noble gas monitor 
(WRNGM), as described in the 
licensee’s application dated April 9, 
1984, (4) containment high range 
monitors and main vent wide range 
noble gas effluent monitors as described 
in the licensee’s application dated April 
9, 1984. 

The remaining issues addressed in the 
applications dated December 22, 1983, 
April 9, 1984, and June 29, 1984 will be 
addressed in future correspondence. 

Basis for proposed no significant 
hazards consideration determination: 
On November 1, 1983, the NRC issued 
Generic Letter No. 83-37 (GL 83-37) to 
all pressurized water reactor licensees. 
This letter contained guidance 
concerning TS which the NRC believed 
to be appropriate as addressed in 
NUREG-0737, “Clarification of TMI 
Action Plan Requirements”. The 
licensee responded, in part, to GL 83-37 
via their applications for license 
amendments referenced above. The 
proposed TS are as follows: 

RCS Vents—A new TS 3/4.4.13, 
“Reactor Coolant System Vents” weuld 
be established to provide Limiting 
Conditions for Operation (LCOs) and 
Surveillance Requirements (SRs) for this 
equipment. 

PASS—A new TS 3/4.7.13, “Post 
Accident Sampling System” would be 
established-to provide LCOs and SRs for 
this equipment. 

WRNGM—A new TS 3/4.3.3.8, 
“Radioactive Gaseous Effluent 
Monitoring Instrumentation” would be 
established to provide LCOs and SRs for 
this equipment. 

Containment High Range and Main 
Vent Wide Range Monitors—Existing 
TS Table 3.3-6, “Radiation Monitoring 
Instrumentation,” and TS Table 4.3-3, 
“Radiation Monitoring Instrumentation 
Surveillance Requirements” would be 
modified to include LCOs and SRs for 
this equipment. 


————————— ___. 


These TS, as described above, would 
increase the likelihood that the 
associated equipment will undergo 
appropriate surveillance and be 
available to assist in post-accident 
assessment. In each case, the proposed 
TS represents an additional limitation or 
restriction in that, in the event that the 
equipment becomes inoperable, the 
applicable LCO requires remedial action 
which was not previously required. 

On April 6, 1983, the NRC published 
guidance in the Federal Register (48 FR 
14870) concerning examples of 
amendments that are not likely to 
involve significant hazards 
consideration. One such example {ii) 
involves a change “ * * * that 
constitutes an additional limitation 
restriction, or control not presently 
included in the technical 
specification * * * ” Since in each case 
the proposed TS represent additional 
LCOs and SRs not previously in the TS, 
these proposed changes are consistent 
with example (ii). Accordingly, the 
Commission proposes to determine that 
these proposed changes to the TS 
involve no significant hazards 
considerations. 

Local Public Document Room 
location: Calvert County Library, Prince 
Frederick, Maryland. 

Attorney for licensee: George F. 
Trowbridge, Esq., Shaw, Pittman, Potts 
and Trowbridge, 1800 M. Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: James R. Miller. 


Baltimore Gas and Electric Company, 
Docket Nos. 50-317 and 50-318, Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2, Calvert County, Maryland 


Date of application for amendment: 
June 15, 1984. 

Description of amendment request: 
The proposed amendments would 
change the expiration date for the Unit 1 
Operating License, DPR-53, from July 7, 
2009, to July 31, 2014, and change the 
expiration date for the Unit 2 Operating 
License, DPR-65, from July 7, 2009, to 
August 13, 2016. 

Basis for proposed no significant 
hazards consideration determination: 
The currently licensed term for Calvert 
Cliffs Units 1 and 2 is 40 years 
commencing with issuance of the 
construction permit (July 7, 1969). 
Accounting for the time that was 
required for plant construction, this 
represents an effective operating license 
term of 35 years for Unit 1 and 33 years 
for Unit 2. The licensee's application 
requests a 40-year operating license 
term for Calvert Cliffs Units 1 and 2. 

The licensee's request for extension of 
the operating licenses is based primarily 


































































on the fact that a 40-year service life 
was considered during the design and 
construction of the plant. Although this 
does not mean that some components 


_will not wear out during the plant 


lifetime, design features were 
incorporated which maximize the 
inspectability of structures, systems and 
equipment. Surveillance and 
maintenance practices which are 
implemented in accordance with the 
ASME code and the facility Technical 
Specifications provide assurance that 
any unexpected degradation in plant 
equipment will be identified and 
corrected. 

The design of the reactor vessel and 
its internals considered the effects of 40 
years of operation at full power with a 
plant capacity factor of 80% (32 effective 
full power years). Analyses have 
demonstrated that expected cumulative 
neutron fluences will not be a limiting 
consideration. In addition to these 
calculations, surveillance caspsules 
placed inside the reactor vessel provide 
a means of monitoring the cumulative 
effects of power operation. 

Aging analyses have been performed 
for all safety-related electrical 
equipment in accordance with 10 CFR 
50.49, “Environmental qualification of 
electrical equipment important to safety 
for nuclear power plants”, identifying 
qualified lifetimes for this equipment. 
These lifetimes will be incorporated into 
plant equipment maintenance and 
replacement practices to ensure that all 
safety-related electrical equipment 
remains qualified and available to 
perform its safety function regardless of 
the overall age of the plant. 

Based upon the above, it is concluded 
that extension of the operating licenses 
for Calvert Cliffs Units 1 and 2 to allow 
a 40-year service life is consistent with 
the safety analysis in that all issues 
associated with plant aging have 
already been addressed. Since the 
proposed amendment involves no 
changes in the Technical Specifications 
or safety analyses, we conclude that the 
proposed amendment would not: (i) 
Involve any significant increase in the 
probability or consequences of an 
accident previously evaluated; or (ii) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (iii) 
involve any reduction in the margin of 
safety. 

Based upon the above, the 
Commission proposes to determine that 
the proposed amendments, which 
provide for a 40-year operating life for 
Calvert Cliffs Units 1 and 2, involves no 
significant hazard sonsideration. 
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Local Public Document Room 
location: Calvert County Library, Prince 
Frederick, Maryland. 

Attorney for licensee: George F. 
Trowbridge, Esq., Shaw, Pittman, Potts 
and Trowbridge, 1800 M. Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: James R. Miller. 


Baltimore Gas and Electric Company, 
Docket Nos. 50-317 and 50-318, Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2, Calvert County, Maryland 


Date of application for amendments: 
June 29, 1984. 

Description of amendment request: 
The proposed amendments would 
change the Unit 1 and Unit 2 Technical 
Specifications (TS) to reflect: (1) A 
change to the surveillance requirements 
for the Switchgear Room halon and 
Cable Spreading Room total flood halon 
systems, TS 4.7.11.3, and (2) a decrease 
in the surveillance frequency for the 
Reactor Protection System (RPS) logic 
martrices and logic trip relays, TS 
4.3.1.1.1. 

These changes to the TS are in partial 
response to the application dated June 
29, 1984. The remaining issues 
addressed in this application will be 
addressed separately. 

Basis for proposed no significant 
hazards consideration determination: 
On July 8, 1983, the NRC issued Generic 
Letter 83-28 (GL 83-28), “Required _ 
Actions Based on Generic Implications 
of Salem ATWS Events.” One 
requirement, associated with Item 3.2 
(Post-maintenance Testing) of GL 83-28, 
required licensees to identify “* * * 
existing Technical Specifications which 
are perceived to degrade rather than 
enhance safety.” By application dated 
June 29, 1984, the licensee identified two 
TS Surveillance Requirements which are 
believed by the licensee to degrade 
rather than enhance safety. 

The first such Surveillance 
Requirement, TS 4.7,11.3c.2, is 
applicable to the Switchgear Room 
Halon and Cable Spreading Room total 
flood halon systems. The current TS 
require a flow test every 18 months to 
detect blockage of the flow path. The 
proposed TS would substitute an annual 
visual inspection of the nozzles and 
visible flow path of these halon systems. 
A flow test would still be required 
following major maintenance or 
modification of the system. 

To perform the presently required 
flow test, the system integrity must be 
broken, the line purged with nitrogen, 
and then system integrity re-established. 
Breaking system integrity involves 
removing the halon bottle connection(s) 
from the flexline. This is a threaded 
connection and the more frequently this 
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surveillance is performed the more 
likely premature degradation of the 
threads becomes. During the period the 
flow test is performed, the halon system 
is unavailable. By performing a visual 
inspection, system unavailability and 
thread degradation will be reduced. 
Moreover, unless major maintenance or 
system modification is undertaken, it is 
unlikely that a flow blockage would 
occur. The Cable Spreading Room is 
supplied by filtered air through a 
common air conditioning system serving 
the Control Room and Cable Spreading 
Room. Similar filters serve the 
Switchgear Room Heating, Ventilation, 
and Air Conditioning system supply line. 
Foreign materials blocking the nozzle 
would be detected by visual inspection. 
Because of the physical size of the 
discharge nozzle ports (approximately 
one inch in diameter) clogging by dust or 
dirt is not likely. 

Since the reliability of the halon 
system will not be degraded, the 
proposed TS change will not involve any 
significant increase in the probability or 
consequences of an accident previously 
evaluated or create the possibility of a 
new different kind of accident from any 
accident previously evaluated for 
conditions where these halon systems 
are assumed to function. Since the 
proposed TS change in no way reduces 
the effectiveness of the halon system, no 
decrease in any margin of safety will 
occur. Accordingly, the Commission 
proposes to determine that the proposed 
change to TS 4.7.11.3c.2 involves no 
significant hazards considerations. 

Finally, the licensee has proposed a 
change to TS 4.3.1.1.1 (TS Table 4.31) to 
reduce the frequency of Reactor 
Protection System (RPS) logic matrices 
and matrix relay functional tests from 
monthly testing to quarterly (4 times per 
year) testing. 

The RPS is described in Section 7.2 of 
the Updated Final Safety Analysis 
Report (FSAR) as the primary means to 
effect reliable and rapid reactor 
shutdown if any one or a combination of 
conditions deviates from a preselected 
operating range. The system functions to 
protect the core and reactor coolant 
system pressure boundary. 

The system utilizes four trip paths 
operating through the coincidence logic 
matrices to maintain or remove power 
from the Control Element Drive 
Mechanisms. Four sensor channels 
monitor each input parameter and utilize 
six two-out-of-four logic matrices to 
initiate a reactor trip. Operation of at 
least two of the four logic matrix relays 
in one of the six logic matrices is 
required to initiate a reactor trip. 
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Each of the logic matrix relays is 
exercised monthly by testing under the 
current TS. In order to verify proper 
operation of the matrix relays, two 
reactor trip breakers must be opened by 
each matrix relay. Typical testing cycles 
the reactor trip breakers several times. 
Under a separate surveillance test, the 
reactor trip breakers must be 
functionally tested at least once per 
month. This unnecessary cycling of the 
reactor trip breakers, resulting from 
monthly testing of the matrix relays, has 
the potential to degrade safety by 
causing excessive wear on the 
mechanical trip mechanisms of the 
reactor trip breakers. 

This proposed change would serve to 
reduce the frequency of testing the logic 
matrices or their matrix relays to at 
least once per quarter, but would retain 
the monthly functional test for the 
reactor trip breakers. As stated above, 
this would reduce the number of 
unnecessary cycles of the reactor trip 
breakers during surveillance tests. 

Based upon the above, quarterly 
testing of the RPS logic matrices and 
matrix relays assures proper functioning 
of this equipment. Since the reliability of 
the RPS is not degraded, the proposed 
change does not involve a significant 
increase in the probability or 
consequences of accidents previously 
analyzed or create the possibility of a 
new or different type of accident, under 
conditions were the RPS is assumed to 
function. Since no changes in design or 
operating conditions associated with the 
RPS are involved, no reduction is safety 
margins are involved. Accordingly, the 
Commission proposes to determine that 
the proposed changes to TS 4.3.1.1.1 
involves no significant hazards 
considerations. 

Local Public Document Room 
location: Calvert County Library, Prince 
Frederick, Maryland. 

Attorney for licensee: George F. 
Trowbridge, Esq., Shaw, Pittman, Potts 
and Trowbridge, 1800 M. Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: James R. Miller. 


Baltimore Gas and Electric Company, 
Docket Nos. 50-317 and 50-318, Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2, Calvert County, Maryland 


Date of application for amendment: 
September 20, 1984. 

Description of amendment request: 
The proposed amendments would 
change the Unit 1 and Unit 2 Technical 
Specifications (TS) to reflect installation 
of a new meteorological monitoring 
system and deletion of certain 
meteorological monitoring requirements 
of TS 3/4.3.3.4. 


Basis for proposed no significant 
hazards consideration determination: 
The licensee has proposed changes to 
TS 3/4.3.3.4, “Meteorological 
Instrumentation” and Figure 5.1-1, “Site 
Plan” to reflect installation of a new 
meteorological monitoring system at 
Calvert Cliffs. The new system corrects 
a number of problems associated with 
the old system and substantially 
conforms to NRC guidance for 
meteorological monitoring systems. The 
proposed revised TS provide 
requirements for surveillance and 
operability that are at least equivalent 
to those required for the old system. 
Postaccident monitoring of 
meteorological conditions can be, 
therefore, expected to improve as a 
result of operability of the new system. 

In addition, the licensee has proposed 
to delete the operability and 
surveillance requirements for the 
previously required meteorological 
monitoring system. 

The new meteorological system does 
not impact plant safety systems and the 
new system is at least equivalent to the 
previously appreved system, therefore: 
(1) The probability or consequences of 
accidents previously evaluated will not 
increase, (2) no new types of accidents 
will be created and (3) no safety margins 
will be reduced. Accordingly, the 
Commission proposes to determine that 
the proposed changes to the TS, which 
incorporate the new meteorological 
monitoring system in the TS and deletes 
requirements on the previously required 
system, involve no significant hazards 
considerations. 

Local Public Document Room 
Jocation: Calvert County Library, Prince 
Frederick, Maryland. 

Attorney for licensee: George F. 
Trowbridge, Esq., Shaw, Pittman, Potts 
and Trowbridge, 1800 M. Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: James R. Miller. 


Baltimore Gas and Electric Company, 
Docket Nos. 50-317 and 50-318, Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2, Calvert County, Maryland 


Date of application for amendments: 
October 11, 1984. 

Description of amendment request: 
The proposed amendments would 
change the Unit 1 and Unit 2 Technical 
Specification (TS) 4.6.1.2a to allow 
completion of the third containment 
Integrated Leak Rate Test (ILRT) prior to 
the 10-year Inservice Inspection (ISI) 
outage. This TS change would provide 
for a “one time only” schedule change 
for the third (10 year service interval) 
ILRT. 

Basis for proposed no significant 
hazards consideration determination: 
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The existing Calvert Cliffs TS 4.6.1.2a 
references Appendix J of 10 CFR Part 50 
and requires that: “Three Type A tests 
(Overall Integrated Containment 
Leakage Rate) shall be conducted at 
40+10 month intervals during shutdown 
at either P, (50 psig) or at P, (25 psig) 
during each 10-year service period. The 
third test of each set shall be conducted 
during the shutdown for the 10-year 
plant inservice inspection.” 

The currently scheduled 10-year ISI 
outage would be in the fall of 1986 for 
Unit 1 and in the spring of 1987 for Unit 
2. Performance of the third ILRT during 
the 10-year ISI outage which is required 
by Appendix J would result in the 
violation of the 40+10 month interval 
required by the TS. Accordingly, the 
licensee has requested a “one time only” 
change to the ILRT schedule, as 
reflected in TS 4.6.1.2a, to allow the 
third ILRT to be conducted during the 
spring 1985 and fall 1985 refueling 
outages for Units 1 and 2, respectively, 
and thus, earlier than indicated by 
Appendix J. The proposed schedule 
would satisfy the 40+10 month 
inspection interval requirement of TS 
4.6.1.2a which is deemed to be of 
primary importance in the more frequent 
maintenance of containment integrity 
via the ILRT program. The coincidence 
of the third ILRT with the 10-year ISI 
outage is of clearly secondary 
importance for this ‘‘one time only” 
schedule change. An exemption from 
Appendix J to allow earlier containment 
testing is being considered in a spearate 
but parallel notice. 

On April 6, 1983, the NRC published 
guidance in the Federal Register (48 FR 
14870) concerning examples of 
amendments that are not likely to 
involve significant hazards 
consideration. One such example (vi) 
involves “a change which either may 
result in some increase to the 
probability or consequences of a 
previously-analyzed accident or may 
reduce in some way a safety margin, but 
where the results of the change are 
clearly within all acceptable criteria 
with respect to the system or component 
* * *” In the October 11, 1984 
application, the system in question is the 
reactor containment. Since the proposed 
change to the ILRT schedule would still 
meet the acceptable criteria of a 40+10 
month test interval, the proposed 
amendment is encompassed by example 
(vi) and, on that basis, the Commission 
proposes to determine that the proposed 
change to TS 4.6.1.2a involves no 
significant hazards considerations. 

Local Public Document Room 
location: Calvert County, Library, Prince 
Frederick, Maryland. 
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Attorney for licensee: George F. 
Trowbridge, Esq., Shaw, Pittman, Potts 
and Trowbridge, 1800 M. Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: James R. Miller. 


Baltimore Gas and Electric Company, 
Docket Nos. 50-317 and 50-318, Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2, Calvert County, Maryland 


Date of application for amendments: 
October 11, 1984. 

Description of amendment request: 
The proposed amendments would 
change the Unit 1 and Unit 2 Technical 
Specifications (TS) to incorporate 
Radiological Effluent Technical 
Specifications (RETS) that would bring 
the licensee into compliance with 
Appendix I of 10 CFR Part 50. They 
provide new Technical Specification 
sections defining limiting conditions for 
operatign and surveillance requirements 
for radioactive liquid and gaseous 
effluent monitoring; concentration, dose 
and treatment of liquid, gaseous and 
solid wastes; total dose; radiological 
environmental monitoring that consists 
of a monitoring program, land use 
census, and interlaboratory comparison 
program. These changes would also 
incorporate into the Technical 
Specifications the bases that support the 
operation and surveillance 
requirements. In addition, some changes 
would be made in administrative 
controls, specifically dealing with the 
process control program and the offsite 
dose calculation manual. The proposed 
amendments would remove the current 
Radiological Effluent Technical 
Specifications from the Appendix “B” 
Technical Specifications. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards in 10 CFR 50.92 by providing 
certain examples (48 FR 14870). One of 
the examples (ii) of actions not likely to 
involve a significant hazards 
consideration relates to changes that 
constitute additional restrictions or 
controls not presently included in the 
Technical Specifications. 

The Commission, in a revision to 
Appendix I, 10 CFR Part 50, required 
licensees to improve and modify their 
radiological effluent systems in a 
manner that would keep releases of 
radioactive material to unrestricted 
areas during normal operation as low as 
is reasonably achievable. In complying 
with this requirement, it became 
necessary to add additional restrictions 
and controls to the Technical 
Specifications to assure compliance. 
This caused the addition of Technical 
Specifications described above. The 
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staff proposes to determine that the 
application does not involve a 
significant hazards consideration since 
the changes constitute additional 
restrictions and controls that are not 


* currently included in the Technical 


Specifications in order to meet the 
Commission mandated release of “as 
low as is reasonably achievable”. 

Local Public Document Room 
Location: Calvert County Library, Prince 
Frederick, Maryland. 

Attorney for licensee: George F. 
Trowbridge, Esq., Shaw, Pittman, Potts 
and Trowbridge, 1800 M Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: James R. Miller. 


Carolina Power and Light Company, 
Docket No. 50-261, H. B. Robinson 
Steam Electric Plant, Unit No. 2, 
Darlington, South Carolina 


Date of amendment request: 
September 12, 1984. 

Description of amendment request: 
The amendment would change the 
Technical Specifications to raise the 
minimum temperature requirements for 
pressurizing the secondary side of the 
steam generator above 200 psig from 70 
°F to 120 °F. The licensee made this 
request because new steam generators 
have been installed with shells that 
have higher NDT values (60 °F) than that 
of the previous steam generator shells; 
NDT value (10 °F).. 

Basis for proposed no significant 
hazards consideration determination: 
Under the provisions of 10 CFR 50.92 the 
Commission may make a final 
determination pursuant to the 
procedures in 50.91, that a proposed 
amendment to an operating license for a 
facility licensed under 50.21(b) or 50.22 
or for a testing facility involves not 
significant hazards considerations, if 
operation of the facility in accordance 
with a proposed amendment would not: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; or; 

2. Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or; 

3. Involve a significant reduction in a 
margin of safety. 

A discussion of these standards as 
they relate to this amendment follows: 

The licensee has replaced their three 
steam generators. The previous steam 
generator shells had an NDT value of 10 
°F. Section 3.1.2.2 of the existing 
Technical Specification provided an 
LCO requiring that the secondary side of 
the steam generator (SG) must not be 
pressurized above 200 psig if the 
temperature of the SG vessel is below 70 
°F. A margin of 60 °F was, therefore, 
provided for safety. The shells of the 
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replaced SGs have an NDT value of 60 
°F. Therefore, in order to provide the 
new steam generator shells with the 
same margin of safety as the previous 
shells, the licensee proposes to add the 
same 60 °F margin to the new NDT value 
of 60 °F and revise Section 3.1.2.2. of the 
Technical Specification to now require a 
SG vessel temperature of 120 °F prior to 
pressurizing the vessel above 200 psig. 

Therefore, since the licensee has 
maintained the same margin, i.e., 60 °F: 
(1) A significant increase in the 
probability or consequences of an 
accident previously evaluated is not 
involved, (2) the possibility of a new or 
different kind of accident from any 
accident previously evaluated has not 
been created, and (3) a significant 
reduction in a margin of safety is not 
involved. On this basis, the Commission 
proposes to determine that the 
amendment involves a no significant 
hazards consideration. 

Local Public Document Room 
location: Hartsville Memorial Library, 
Home and Fifth Avenues, Hartsville, 
South Carolina 29535. 

Attorney for licensee: Shaw, Pittman, 
Potts, and Trowbridge, 1800 M Street, 
N.W., Washington, D.C. 20036. 

NRC Branch Chief: Steven A. Varga. 


Commonwealth Edison Company, 
Docket Nos, 50-237/249, Dresden 
Nuclear Power Station, Unit Nos. 2 and 
3, Grundy County, Illinois 


Date of amendment request: February 
10, 1984 as supplemented by a letter 
dated August 2, 1984. 

Description of amendment request: 
The request would incorporate 
Technical Specifications (TS) changes in 
two areas, reactor coolant iodine limits 
and station batteries, as required for 
resolution of Systematic Evaluation 
Program Topics VI-7.C.1 and XV-16. 
The proposed changes regarding reactor 
coolant activity limits involve revising 
reactor coolant activity limits to an 
Iodine-131 dose equivalent value and 
required actions to be taken if these 
limits are exceeded. The battery 
changes involve the 125- and 250-volt 
station batteries and include: (1) 
Limitations delineating the periods that 
a battery may be inoperable before 
plant shutdown is required, (b) updating 
the Limiting Conditions for Operations 
bases to define an inoperable battery 
and reflect the addition of another 
battery charger, (c) modifying weekly 
surveillance requirements and (d) 
changing the surveillance requirement 
reload discharge tests on each unit's 
station batteries. 

Basis for proposed no significant 
hazards consideration determination: 
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The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (April 6, 1983, 48 FR 14870). 
One of the examples of actions 
involving no significant hazards 
consideration relates to additional 
limitations, restrictions or controls not 
presently included in the Technical 
Specifications (Example ii). The 
proposed TS, except for (c), the weekly 
surveillance requirements, all constitute 
additional or more stringent limitations 
or restrictions not presently included in 
the TS and are consistent with Example 
(ii). On this basis, the staff, therefore, 
proposes to determine that these actions 
would involve a no significant hazards 
consideration. 

The weekly surveillance requirements 
have been changed to be in 
conformance with the maintenance 
surveillance standards for generating 
station batteries in IEEE-450 (1975). The 
staff has endorsed these standards in 
Regulatory Guide 1.129-Revision 1. 
Thus, the staff proposes to determine 
that this surveillance requirement also 
involves no significant hazards 
consideration because it would not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated, would 
not create the possibility of a new or 
different kind of accident from any 
previously evaluated and would not 
involve a significant reduction in a 
margin of safety. 

Local Public Document Room 
location: Morris Public Library, 604 
Liberty Street, Morris, Illinois 60451. 

Attorney for licensee: Robert G. 
Fitzgibbons, Jr., Isham, Lincoln and 
Beale, Three First National Plaza, Suite 
5200, Chicago, Illinois 60602. 

NRC Branch Chief: John A. Zwolinski. 


Commonwealth Edison Company, 
Docket Nos. 50-237/249, Dresden 
Nuclear Power Station, Unit Nos. 2 and 
3, Grundy County, Illinois 


Date of amendment request: January 
13, 1984 as supplemented by letters 
dated March 5, May 1, August 2, and 
September 21, 1984. 

Description of amendment request: 
The proposed Technical Specifications 
change wil] revise Table 3.7.1 to reflect 
an increase in the total number of 
inboard valves on the reactor water 
cleanup (RWCU) system from one to 
two for both units due to the addition of 
a bypass line around the RWCU 
isolation valve 1210-1. The revision will 
also reflect the addition of a series of 
other valves to the table to respond to 
an NRC staff request. To make the table 
nore usable, actual valve designation 


numbers are replacing simple numbers 
of valves. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether a 
significant hazards consideration exists 
by providing certain examples (April 6, 
1983, 48 FR 14870). The change proposed 
by the addition of the bypass line and 
valve and the addition of several LPCI 
and Core Spray and two HPCI valves to 
the table as well as the use of valve 
designation numbers all correspond to 
example (ii) which is a change that 
constitutes an additional limitation, 
restriction, or control not presently 
included in the technical specifications. 
These changes are more stringent than 
the present requirements, and therefore, 
the staff proposes to determine that 
there is no significant hazards 
consideration. 

Local Public Document Room 
location: Morris Public Library, 604 
Liberty Street, Morris, Illinois 60451. 

Attorney for licensee: Robert G. 
Fitzgibbons, Jr., Isham, Lincoln and 
Beale, Three First National Plaza, Suite 
5200, Chicago, Illinois, 60602. 

NRC Branch Chief: John A. Zwolinski. 


Commonwealth Edison Company, 
Docket Nos. 50-237/249, Dresden 
Nuclear Power Station, Unit Nos. 2 and 
3, Grundy County, Illinois 


Date of Amendment request: March 
15, 1984 as supplemented by a letter 
dated September 21, 1984. 

Description of amendment request: 
The amendments propose to delete the 
Technical Specifications (TS) snubber 
tables, 3.6.La and 3.6.1.b and all 
reference to them to reflect the guidance 
in Generic Letter 84-13. Additionally, TS 
Sections 3.6.1.2 and 3.6.1.4 are being 
revised to remove any reference to the 
Torus Ring Header Snubber work which 
has been completed at both units. 
Section 4.6.2 and the Bases for Section 
3.6.1 are revised to remove limits on the 
type of functional testing performed on 
the snubbers. Finally Sections 4.6.12 and 
4.6.1.4 and the Bases for 3.6.1 are being 
revised to allow for velocity range tests 
as required by certain types of snubbers 
which were not used at the site until 
recently. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether 
license amendments involve significant 
hazards consideration by providing 
certain examples (April 6, 1983, 48 FR 
14870). These proposed amendments fall 
under two of the examples. The deletion 
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of the snubber tables and the removal of 
the reference to the Torus Ring Header 
Snubber work are covered by example: 
(i) Since they are administrative changes 
based on Generic Letter 84-13. The 
change in functional testing and the 
allowance for velocity range tests are 
covered by example (ii) since they 
constitute additional limitations not 
presently included in the technical 
specifications. The staff, therefore, 
proposes to determine that these 
amendments involve no significant 
hazards consideration. 

Local Public Document Room 
location: Morris Public Library, 604 
Liberty Street, Morris, Illinois 60451. 

Attorney for licensee: Robert G. 
Fitzgibbons, Jr., Isham, Lincoln and 
Beale, Three First National Plaza, Suite 
5200, Chicago, Illinois 60602. 

NRC Branch Chief: John A. Zwolinski. 


Commonwealth Edison Company, 
Docket Nos. 50-237/249, Dresden 
Nuclear Power Station, Unit Nos. 2 and 
3, Grundy County, Illinois 


Date of amendment request: February 
17, 1983 as supplemented by letters 
dated April 27 and October 24, 1984. 

Description of amendment request: 
The proposed changes to the Technical 
Specifications (TS) reflect: (1) Changes 
made to Commonwealth Edison’s 
corporate and station organizations and 
(2) changes necessitated by revisions to 
10 CFR sections 50.54 and 50.72 and the 
addition of a new section 50.73 which 
revised the minimum operator staffing, 
immediate notification requirements and 
the Licensee Event Reporting system, 
respectively. 

Bases for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether a 
significant hazards consideration exists 
by providing certain examples (April 6, 
1983, 48 FR 14870). These proposed 
amendments fall under two of the 
examples. The changes made to the 
corporate and station organizations are 
covered by example: (i) Since they are 
administrative in nature. The changes to 
minimum operator staffing, immediate 
notification requirements and the 
Licensee Event Reporting system are 
covered by example (vii) since they 
make the licenses conform to changes in 
the regulations. The staff, therefore, 
proposes to determine that these 
amendments involve no significant 
hazards consideration. 

Local Public Document Room 
location: Morris Public Library, 604 
Liberty Street, Morris, Illinois 60451. 











Attorney for licensee: Robert G. 
Fitzgibbons, Jr., Isham, Lincoln and 
Beale, Three First National Plaza, Suite 
5200, Chicago, Illinois 60602. 

NRC Branch Chief: John A. Zwolinski. 


Commonwealth Edison Company, 
Docket Nos. 50-237/249, Dresden 
Nuclear Power Station, Unit Nos. 2 and 
3, Grundy County, Illinois 


Date of amendment request: 
December 4, 1984. 

Description of amendment request: 
The proposed Technical Specifications 
(TS) changes relate to the use of a 
Mobile Volume Reduction System 
(MVRS) at the Dresden Station. While 
the use of the MVRS on a generic basis 
has been approved by the staff, 
surveillance, monitoring and analysis 
requirements for monitored effluent 
streams are required by the staff for its 
use on a plant-specific basis. The 
proposed amendments will add the 
MVBS radiological effluent monitoring 
equipment to TS Tables 3.2.5, 4.2.3 and 
4.8.1 to allow the use of the MVRS at the 
Dresden Station. 

Basis for proposed no significant 
hazards consideration determination: 
The staff, in a letter to Aerojet Energy 
Conversion Company (AECC) dated 
October 26, 1984, approved the use of 
AECC’s Mobile Voiume Reduction 
System on a generic basis for converting 
combustible, low-level dry radioactive 
wastes and contaminated oil from 
nuclear power plants into an ash that 
can be appropriately packaged for burial 
or onsite storage. The pertinent findings 
of the staff relative to the use of the 
MVRs at Dresden are: 

(1) The MVRS can safely convert 
combustible low-level dry radwastes 
and contaminated oil from nuclear 
power plants to an ash and substantially 
reduce the volume of the wastes. 

(2) The system design, construction 
and quality assurance features are 
consistent with current guidelines of 
applicable regulatory guides, standard 
review plans, branch technical positions 
and Federal regulations. 

(3) The total release of airborne 
radioactivity, as a result of the MVRS, is 
expected to be insignificant. 

Based on the licensee's prospective use 
of the MVRS at Dresden, it was the 
staff's position that since the MVRS is 
another gaseous radioactive release 
point, albeit insignificant, that Technical 
Specification changes defining 
applicable surveillance, sampling, 
monitoring and analysis requirements 
where none presently exist for the use of 
the MVRS at Dresden were required. 
The licensee complied in its December 4, 
1984 submittal by adding appropriate 
notations describing effluent monitoring 
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equipment to Technical Specification 
Tables 3.2.5, 4.2.3 and 4.8.1. The 
Commission has provided guidance 
concerning the application of the 
standards for determining whether a 
significant hazards consideration exists 
by providing certain examples (April 6, 
1983, 48 FR 14870). The above 
corresponds to example (ii) which is a 
change that constitutes an additional 
limitation, restriction or control not 
presently included in the Technical 
Specifications. The staff, therefore, 
proposes to determine that the proposed 
amendments involve no significant 
hazards considerations. 

Local Public Document Room 
location: Morris Public Library, 604 
Liberty Street, Morris, Illinois 60451. 

Attorney for licensee: Robert G. 
Fitzgibbons, Jr., Isham, Lincoln and 
Beale, Three First National Plaza, Suite 
5200, Chicago, Illinois 60602. 

NRC Branch Chief: John A. Zwolinski. 


Commonwealth Edison Company, 
Docket Nos. 50-295 and 50-304, Zion 
Station, Unit Nos. 1 and 2, Zion, Illinois 


Date of application for amendments: 
October 17, 1984. 

Description of amendments request: 
The amendments would: (a) Upgrade the 
specifications for hydrogen monitors to 
maich the Standardized Technical 
Specifications and would meet the 
requirements of Section IL.F.1.6 of 
NUREG-0737. CECo proposes to replace 
present specifications for manual 
sampling with specifications for the new 
hydrogen monitors; and (b) eliminate the 
specifications for the Hydrogen Purge 
Fan System which now serves only as a 
backup to the now operable hydrogen 
recombiner system. The 
environmentally qualified hydrogen 
recombiner system permitted by 
Amendment Nos. 56 and 53 to DPR-39 
and DPR-48, respectively, is the Zion 
Station licensing basis for combustible 
gas control during a loss-of-coolant 
accident. 

Basis for proposed significant hazards 
consideration determination: The 
Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (48 FR 14870). The examples 
of actions involving no significant 
hazards fit the proposed changes. The 
change described in: (a) Above is a more 
stringent monitoring requirement; and 
the change in (b) achieves consistency 
throughout the technical specifications. 

Local Public Document Room 
Jocation: Zion-Benton Library District, 
2600 Emmaus Avenue, Zion, Illinois 
60099. 

Attorney to licensee: P. Steptoe, Esq., 
Isham, Lincoln and Beale, Counselors at 
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Law, Three First National Plaza, 5ist 
Floor, Chicago, Illinois 60602. 
NRC Branch Chief: Steven A. Varga. 


Commonwealth Edison Company, 
Docket Nos. 50-295 and 50-304, Zion 
Station, Unit Nos. 1 and 2, Zion, Illinois 


Date of application for amendments: 
October 29, 1984. 

Description of amendments request: 
The amendments would add a 
specification for reactor coolant system 
vents installed in accordance with 
NUREG-—0737. CECo proposes to add a 
new Specification—3.3.1.G—imposing a 
new control to assure operability of the 
Reactor Vessel Head Vent System. The 
proposed changes are consistent with 
the guidance provided in NRC Generic 
Letter 83-37. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (48 FR 14870). The examples 
of actions involving no significant 
hazards include actions which involve a 
change that constitutes an additional 
limitation, restriction or control not 
presently included in the Technical 
Specifications. The changes requested 
fall in this category. 

Local Public Document Room 
/ocation: Zion-Benton Library District, 
2600 Emmaus Avenue, Zion, Illinois 
60099. 

Attorney to licensee: P. Steptoe, Esq., 
Isham, Lincoln and Beale, Counselors at 
Law, Three First National Plaza, 51st 
Floor, Chicago, Illinois 60602. 

NRC Branch Chief: Steven A. Varga. 


Duke Power Company, Docket Nos. 50- 
369 and 50-370, McGuire Nuclear 
Station, Units 1 and 2, Mecklenburg 
County, North Carolina 


Date of amendment request: August 
31, 1984. 

Description of amendment request: 
The amendment would change 
Technical Specification Section 
4.8.1.1.2.C.7.c to permit the use of time 
overcurrent trips in the protective 
circuits for emergency diesel generators 
to prevent destruction of a diesel 
generator in the event of a multiphase 
fault on a switch gear bus. Protective 
automatic trips of the diesel generator 
circuit breakers are presently required 
to be automatically bypassed upon loss 
of voltage on the emergency bus 
concurrent with a safety injection signal 
and the proper functioning of these 
bypasses is required to be verified at 
least once per 18 months. The change to 
the design would exempt the diesel 
generator time overcurrent trips from the 
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above stated requirement for automatic 
bypassing of diesel generator protective 
trips. 

Basis for proposed no significant 
hazards consideration deiermination: 
The Commission has provided certain 
examples (48 FR 14870) of action likely 
to involve no significant hazards 
considerations. One of these {vi) is a 
change which may result in some 
increase to the probability or 
consequences of a previously analyzed 
accident or may reduce a safety margin 
in some way, but the results of the 
change are clearly within all acceptable 
criteria. In the event of a switch gear 
bus fault, the proposed diesel generator 
time overcurrent trip would trip the 
diesel generator breaker only. The 
associated diesel generator would 
remain operating and could be manually 
reconnected to the emergency bus when 
the bus fault is removed. 

Without the protective trip, a 
multiphase bus fault could quickly 
destroy the diesel generator. There is a 
small probability that safety injection 
would be required when the diesel 
generator breaker is spuriously tripped: 
however, for this event the redundant 
emergency power division is available 
to perform the safety function. 

Regulatory Guide 1.9 recommends 
that protective trips which are not 
automatically bypassed by a safety 
injection signal (except engine 
overspeed and generator differential) 
have two or more independent 
measurements for each trip parameter 
with coincident logic to minimize 
spurious trips. In addition, Regulatory 
Guide 1.9 recommends that the bypass 
circuit include the capability for testing 
circuit status and operability and for 
alarming abnormal values of bypassed 
parameters in the control room. The 
proposed generator time overcurrent trip 
circuits meet these criteria in Regulatory 
Guide 1.9. Because the proposed change 
in Technical Specifications to permit the 
use of these protective trips is similar to 
example (vi) in 48 FR 14870, the 
Commission proposes to determine that 
this change does not involve a 
significant hazards consideration. 

Local Public Document Room 
/ocation: Atkins Library, University of 
North Carolina, Charlotte (UNCC 
Station), North Carolina 26223. 

Attorney for licensee: Mr. Albert Carr, 
Duke Power Company, P.O. Box 33189, 
Charlotte, North Carolina 28242. 

NRC Branch Chief: Elinor G. 
Adensam. 


Duke Power Company, Docket Nos. 50- 
369 and 50-370, McGuire Nuclear 
Station, Units 1 and 2, Mecklenburg 
County, North Carolina 


Date of amendment request: 
September 28, 1984. 

Description-of amendment request: 
The proposed amendments would delete 
the surveillance requirements in the 
Technical Specifications relating to 
steam generator blowdown valves 
(Table 3.6-2). The licensee proposes to 
remove these valves, therefore 
surveillance will no longer be required. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether 
license amendments involve significant 
hazards considerations by providing 
certain examples (48 FR 14870). One of 
the examples (ii) of actions not likely to 
involve a significant hazards 
consideration relates to administrative 
changes to the Technical Specifications. 
The steam generator blowdown valves 
were originally installed to 
accommodate the Steam Generator 
Blowdown Recycle System subcooling 
heat exchangers. The valves were 
required to prevent releases of 
containment atmosphere through a 
potentially unisolated Main Steam 
Isolation Valve. The heat exchangers 
have been removed, therefore the steam 
generator blowdown valves are no 
longer needed. 

The licensee proposes to remove these 
valves and, therefore, will no longer 
need to have surveillance requiremenis 
for these valves. These proposed 
changes to the Technical Specifications 
to delete surveillance requirements for 
the valves simply reflect that the valves 
will no longer be present. These license 
changes are purely administrative in 
nature and are encompassed by the 
Commission's example (ii) of actions not 
likely to involve significant hazards 
considerations. 

On this basis, the NRC staff proposes 
to determine that these proposed - 
amendments do not involve a significant 
hazards consideration. 

Local Public Document Room 
/cecation: Atkins Library, University of 
North Carolina, Charlotte (UNCC 
Station), North Carolina 28223. 

Attorney for licensee: Mr. Albert Carr, 
Duke Power Company, 422 South 
Church Street, Charlotte, North Carolina 
28242. 

NRC Branch Chief: Elinor G. 
Adensam. 
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Duke Power Company, Docket Nos. 50- 
369 and 50-370, McGuire Nuclear 
Station, Units 1 and 2, Mecklenburg 
County, North Carolina 


Date of amendment request: 
November 16, 1984. 

Description of amendment request: 
The requested amendment would revise 
Technical Specifications to reflect the 
transition to the use of optimized fuel 
assemblies in McGuire Unit 2. 

Also, some of the Technical 
Specification changes resulting from the 
Unit 2 reload will be applied to Unit 1; 
however, these changes involve only 
administrative type changes {i.e., 
correction of minor errors/typos, 
clarifications) or are improvements 
incorporated for the Unit 2 
specifications which are more 
conservative than the existing Unit 1 
specifications. In addition, Technical 
Specification 3.5.1.2 is revised to delete 
the inadvertent application to Unit 1 of a 
provision which does not apply to the 
current core design. Finally, changes are 
being made to the time constants used in 
the overpower and overtemperature 
delta T setpoint equations to allow more 
flexibility in plant operations. 

Basis for proposed no significant 
hazards consideration determination: 
McGuire Unit 2 has been operating with 
a Westinghouse 17x17 (STD) fueled 
core. It is proposed to refuel McGuire 
Unit 2 with Westinghouse 17x17 
Optimized Fuel Assembly (OFA) 
regions, which McGuire Unit 1 is 
already using. The major differences are 
the use of six intermediate (mixing 
vane) Zircaloy grids for the OFA fuel 
versus six intermediate (mixing vane) 
Inconel grids for STD fuel and a 
reduction in fuel rod diameter. As a 
result, future core loadings would range 
from an approximately ¥% OFA-% STD 
transition core to eventually an all OFA 
fueled core. The OFA fuel has similar 
design features compared to the STD 
fuel which has had substantial operating 
experience in a number of nuclear 
plants. Major advantages for utilizing 
the OFA are: (1) Increased efficiency of 
the core by reducing the amount of 
parasitic material and (2) reduced fuel 
cycle costs due to an optimization of 
water to uranium ratio. 

The results of analyses and tests in 
support of the McGuire Unit 2 reload 
lead to the following conclusions: ‘ 

a. The Westinghouse OFA reload fuel 
assemblies for McGuire Unit 2 are 
mechanically compatible with the 
current STD design, control rods, and 
reactor internals interfaces. Both types 
of fuel assemblies satisfy the current 
design bases for McGuire Unit 2. 




















b. Changes in the nuclear 
characteristics due to the transition from 
STD to OFA fuel will be within the 
range normally seen from cycle to cycle 
due to fuel management effects. 

c. The reload OFAs are hydraulically 
compatible with the current STD design. 
d. The accident analyses for the OFA 

transition core were shown to provide 
acceptable results by meeting the 
applicable criteria, such as minimum 
DNBR, peak pressure, and peak clad 
temperature, as required. The previously 
reviewed and licensed safety limits will 
still be met. 

e. Plant operating limitations will be 
satisfied by the proposed Technical 
Specification changes. 

From the above it is concluded that 
the Unit 2 reload will not cause any 
safety limits to be exceeded. 

The effect of the time constant 
changes has been evaluated by 
reanalyzing the limiting event that rely 
on overpower and overtemperature 
delta T protection. The limiting RCCA 
Withdrawal at Power cases from the 
reload analyses have been reanalyzed 
with the increased time constants in the 
overtemperature delta T setpoint 
equation. The results show that the 
departure from nucleate boiling (DNB) 
design basis is met. The overpower 
delta T trip is not relied upon for 
protection in any of the FSAR accident 
analyses. However, a spectrum of 
streamline breaks was analyzed at 
various power levels to determine the 
limiting cases that are presented in the 
FSAR. Some of the small steamline 
breaks that were analyzed rely on 
overpower delta T for protection. 
Therefore, an analysis was performed 
that verifies that the DNB design basis is 
met for small breaks at full power with 
the increased time constants in the 
overpower delta T setpoint equation 

The Commission has provided certain 
examples of amendments likely to 
involve no significant hazards 
considerations (48 FR 14870). One 
example of this type if (vi), “A change 
which either may result in some 
increase to the probability or 
consequences of a previously analyzed 
accident or may reduce in some way a 
safety margin, but where the results of 
the change are clearly within all 
acceptable criteria with respect to the 
system or component specified in the 
Standard Review Plan: for example, a 
change resulting from the application of 
a small refinement of a previously used 
calculational model or design method.” 
Because the evaluations previously 
discussed show that all of the accidents 
comprising the licensing bases which 
could potentially be affected by the fuel 
reload and time constant changes were 
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reviewed with the result that the reload 
design and time constant changes do not 
cause any safety limits to be exceeded, 
the above example encompasses these 
changes. On this basis, the staff 
proposes to find that the license 
amendments reflecting transition to the 
use of optimized fuel assemblies at 
McGuire Unit 2 and the changes in time 
constants for the overpower and 
overtemperature delta T setpoint 
equations do not involve significant 
hazards considerations. 

Finally, there are changes resulting 
from the Unit 2 reload which will be 
applied to Unit 1. These changes are 
either administrative in nature or are 
conservative improvements 
incorporated for the Unit 2 
specifications. Also, Technical 
Specification 3.5.1.2 is being corrected 
for Unit 1 to reflect the already installed 
OFAs in Unit 1 by revising the 
specification in accordance with the 
Unit 2 OFA reload revision. This change 
is conservative because it deletes the 
provision which allows the upper head 
injection accumulator system to be 
inoperable at less than or equal to 46% 
rated thermal power. 

Another example of an amendment 
likely to involve no significant hazards 
consideration relates to a change that 
constitutes an additional limitation, 
restrictions, or control not presently 
included in Technical Specifications and 
another example relates to a purely 
administrative change to Technical 
Specifications such as correction of an 
error in Technical Specifications. The 
Technical Specification changes which 
are administrative in nature or more 
conservative than existing specifications 
match these two examples. Accordingly, 
the Commission proposes to determine 
that these changes do not involve 
significant hazards considerations. 

Local Public Document Room 
location: Atkins Library, University of 
North Carolina, Charlotte (UNCC 
Station), North Carolina 28223. 

Attorney for license: Mr. Albert Carr, 
Duke Power Company, P.O. Box 33189, 
Charlotte, North Carolina 28242. 

NRC Branch Chief: Elinor G. 
Adensam. 


Duke Power Company, Dockets Nos. 50- 
269, 50-270, and 50-287, Oconee Nuclear 
Station, Units Nos. 1, 2 and 3, Oconee 
County, South Carolina 


Date of amendment request: 
November 9, 1984. 

Description of amendment request: 
The proposed amendments would revise 
the common Technical Specifications to 
permit Oconee Unit 2 a one-time 
extension of the inverval for inspecting 
inaccessible hydraulic snubbers such 
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that the inspection be performed during 
the 1985 Unit 2 refueling outage, 
provided that such outage begins no 
later than March 15, 1985. The 
inspection is currently required to be 
performed before February 14, 1985. 

In consideration of the one-month 
extension, the licensee investigated the 
history of hydraulic snubber failures. 
The investigation encompassed the 
hydraulic snubbers for all three units, 
both inaccessible and accessible 
hydraulic snubbers. The licensee 
summarized the results of the 
investigation in its November 9, 1984, 
application and has concluded that the 
data indicate that the failure rate for 
hydraulic snubbers is historically very 
low. The licensee states that in 
reviewing past Oconee visual inspection 
results from 1977 to the present, it 
appears reasonable to expect only one 
inoperable hydraulic snubber per unit 
per year. This provides assurance that 
the snubber population quality is high. 
Since the failure rate has been 
established over a 6 to 7-year period of 
time, it is a strong predictor of future 
snubber failures. Based on experience 
and its maintenance program, the 
licensee expects the condition of the 
snubber population to be at least as 
good as that found in the 1983 Unit 2 
Refueling Outage Inspection of those 
snubbers, if not better: The licensee 
believes that a one-month extension to 
the current inspection interval will not 
significantly increase the potential for 
finding an ineperable snubber, therefore, 
there will be no significant increase in 
the potential for affecting plant safety. 

Basis for proposed no significant 
hazards consideration determination: 
The proposed amendments would 
extend by one month, the current 
inspection interval for the visual 
inspection for the inaccessible hydraulic 
snubbers for Unit 2. These snubbers are 
designed to prevent unrestrained pipe 
motion during and following a severe 
transient or seismic disturbance. 
Specifically, the preposed Technical 
Specification revision involves delaying 
the next scheduled inspection of the 
Unit 2 inaccessible hydraulic snubbers 
until March 15, 1985. This inspection is 
presently scheduled for February 14, 
1985, as discussed in a letter dated May 
11, 1984, from the licensee. 

In support of the request for 
extension, the licensee investigated the 
history of hydraulic snubber failure and 
concluded that historically the failure 
rate has been low, and therefore, a high 
quality snubber population can be 
expected. During the most recent visual 
inspection of the Unit 2 inaccessible 
hydraulic snubbers, performed on 
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September 19, 1983, the fluid reservoirs 
for two snubbers were found empty. 
Both snubbers were removed to be 
functionally tested. However, the test 
performed was invalid since oil was 
added to the reservoirs prior to testing. 
The licensee performed a detailed 
technical evaluation of this situation 
and determined that one of the snubbers 
was in fact operable at the time of the 
inspection. A discussion of the 
evaluation was provided to the NRC by 
the licensee’s letter dated May 11, 1984. 

Furthermore, the inaccessible snubber 
population for Unit 2 has been 
undisturbed since November due to no 
maintenance activities. Reduced area 
maintenance activities means reduced 
chances of mechanical damage to the 
snubbers. This increases our confidence 
in the operability of the snubber 
population. The licensee’s Hydraulic 
Snubber Seal Life Extension Program 
currently requires 100% inspection of the 
station’s accessible hydraulic snubbers 
every six months. These inspections are 
used as a tool to help predict the 
condition of the inaccessible snubber 
seals. The licensee has a high 
confidence level that the snubber seals 
are in good condition based on the seal 
life program, Technical Specification 
inspections, and past records. Therefore, 
fluid leakage due to seals should be 
minimal. 

The Commission has provided 
guidance concerning the determination 
of significant hazards considerations by 
providing certain standards (10 CFR 
50.92(c)). A proposed amendment to an 
operating license for a facility involves 
no significant hazards consideration if 
operation of the facility in accordance 
with the proposed amendment would 
not 1) involve a significant increase in 
the probability or consequences of an 
accident previously evaluated, or 2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated, or 3) 
involve a significant reduction in a 
margin of safety. 

This requested amendment will not 
increase the probability that a severe 
transient or seismic disturbance will 
occur. The one-month extension to the 
current inspection interval does not 
impact the probability that these events 
will occur. 

The discussion above indicates that 
there is an insignificant increase in the 
probability of finding an inoperable 
snubber. The discussion also indicates 
that during the one-month extension, the 
likelihood of snubbers becoming 
inoperable is very small. As a result, if a 
dynamic event were to occur which 
wouid challenge these snubbers, the 
consequences resulting from such an 








event would not be significantly 
increased by the proposed amendments. 

The proposed amendments allowing 
for a one-month extension of the 
inspection interval do not in any way 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. 

The discussion above indicates that 
there is a very low probability of finding 
an inoperable hydraulic snubber of Unit 
2 from the one-month extension. Thus, 
the margin of safety by these snubbers 
to the systems in which they are 
installed will not be significantly 
reduced by the proposed amendments. 

Based on the above, the staff proposes 
to determine that these proposed 
amendments do not involve a significant 
hazards consideration. 

Local Public Document Room 
location: Oconee County Library, 501 
West Southbroad Street, Walhalla, 
South Carolina. 

Attoney for licensee: ]. Michael 
McGarry, III, Bishop, Liberman, Cook, 
Purcell and Reynolds, 1200 17th Street, 
N.W., Washington, D.C. 20036. 

NRC Branch Chief: John F. Stolz. 


Duquesne Light Company, Docket No. 
50-334, Beaver Valley Power Station, 
Unit No. 1, Shippingport, Pennsylvania 


Date of amendment request: October 
10, 1984. 

Description of amendment request: 
This is an application for an amendment 
to Operating License DPR-66, revising 
the Technical Specifications as follows: 

1. Sections 4.1.1.1.1 and 3.10.1 would 
be changed to correct editorial errors. 

2. Table 4.3-12 would be modified to 
correctly specify the actual automatic 
isolation and control room annunication 
function performed by the Auxiliary 
Feed Pump Bay Drain monitor. 

3. A new specification would be 
added to Section 4.6.2.1 to require 
verification of the minimum river water 
flow rate through each recirculation 
spray subsystem. 

4. A number of sections would be 
revised to delete listings of mechanical 
and hydraulic snubbers, but to simply 
require operability of snubber on safety- 
related systems and those whose failure 
could adversely affect safety-related 
systems. These changes are responsive 
to the staff's Generic Letter 84-13. 
Requirements on the quantities, types or 
locations of snubbers would not be 
changed. The requested change only 
changes the way a requirement is stated. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (48 FR 14870). One of these, 
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Examples (ii), involving no significant 
hazards considerations is “A change 
that constitutes an additional limitation, 
restriction, or control not presently 
included in the technical specifications; 
for example, a more stringent 
surveillance requirement.” Requested 
change number (3) matches the example 
and the staff, therefore, proposes to 
characterize it as involving no 
significant hazards consideration. 
Example (i) is “A purely administrative 
change to technical specifications.” 
Requested changes number (1), (2) and 
(4) match this example. On such basis, 
the staff proposes to also characterize 
changes (1), (2) and (4) as involving no 
significant hazards consideration. 

Local Public Document Room 
location: B. F. Jones Memorial Library, 
663 Franklin Avenue, Aliquippa, 
Pennsylvania 15001. 

Attorney for licensee: Gerald 
Charnoff, Esquire, Jay E. Silberg, 
Esquire, Shaw, Pittman, Potts, and 
Trowbridge, 1800 M Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: Steven A. Verga. 


Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Dockets Nos. 50-321 and 50- 
366, Edwin I. Hatch Nuclear Plant, Uniis 
Nos. 1 and 2, Appling County, Georgia 


Date of amendment request: August 1 
and October 1, 1984. , 

Description of amendment request: 
This submittal is a revision to a previous 
request for amendments dated 
December 21, 1978, as supplemented 
October 30, 1979, which was noticed in 
the Federal Register on October 26, 1983 
(48 FR 49585). The August 1, 1984 
submittal, as supplemented and clarified 
by the October 1, 1984 submittal, is a 
complete revision of the previous 
request and incorporates numerous 
changes to ensure that the proposed 
Radiological Effluent Technical 
Specifications (RETS) meet the intent of 
current NRC staff positions presented in 
NUREG-0473, “Radiological Effluent 
Technical Specifications for BWRs, 10 
CFR 50.36a, and Appendix I to 10 CFR 
Part 50. The August 1 and October 1, 
1984, proposed amendments provide, as 
did the previous submittal noticed on 
October 26, 1983, 1) new Limiting 
Conditions for Operation and 
Surveillance Requirements for 
controlling radioactive effluent releases 
and for treatment of radioactive wastes; 
2) a radiological environmental 
monitoring program; 3) bases that 
support the Limiting Conditions for 
Operation and Surveillance 
Requirements; and 4) administrative 
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controls dealing with the Process 
Control Program and the offsite Dose 
Calculation Manual. The proposed 
amendments would remove the current 
Radiological Effluent Technical 
Specifications from the Appendix “B” 
Technical Specifications. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards in 10 CFR 50.92 by providing 
certain examples (48 FR 14870). One of 
the examples (ii) of actions not likely to 
involve a significant hazards 
consideration relates to changes that 
consititute additional restrictions or 
controls not presently included in the 
Technical Specifications. Licensees are 
required by 10 CFR 50.36a to install, 
maintain, and operate the radioactive 
waste treatment systems in a manner 
that would keep releases of radioactive 
material during normal operation to 
unrestricted areas as low as is 
reasonably achievable. To ensure 
compliance with this requirement, it is 
necessary to add additional restrictions 
and controls to the Technical 
Specifications as described above. The 
Commission's staff proposes to 
determine that the applications does not 
involve a significant hazards controls 
that are not currently included in the 
Technical Specifications in order to 
meet the Commission mandated release 
of “as low as is reasonably achievable.” 

Local Public Document Room 
location: Appling County Public Library, 

301 City Hall Drive, Baxley, Georgia. 

Attorney for licensee: G. F. 
Trowbridge, Shaw, Pittman, Potts and 
Trowbridge, 1800 M Street, N.W., 
Washington, D.C. 20036. - 

NRC Branch Chief: John F. Stolz. 


Indiana and Michigan Electric Company, 
Docket Nos. 50-315 and 50-316, Donald 
C. Cook Nuclear Plant, Unit No. 2, 
Berrien County, Michigan 

Date of amendment request: October 
19, 1984. 

Description of amendment request: 
The proposed amendments would (1) 
allow locked, sealed or secured valves, 
flanges and deactivated automatic 
valves, including some inside 
containment, to be verified as closed 
during cold shutdown on Unit 1; (2) 
delete a specific reference to a 
requirement for a cycling test every $2 
days on containment isolation valves on 
Unit 1 and substitute a reference to 
measuring isolation times on 
containment isolation valves in 
accordance with applicable ASME 
Section XI requirements on Unit 1; (3) 
remove the column “Testable During 
Plant Operation” from Table 3.6~1 for 


Unit 1: (4) allow valves SM-8 and SM-10 
(upper containment Grab Samples) to be 
opened intermittently under 
administrative controls during power 
operation on Unit 2; (5) correct valve 
designations in Table 3.6-1 
inadvertently overlooked in Amendment 
47 on Unit 2; and (6) remove a footnote 
on Table 3.6-1 which is not longer 
applicable for Units 1 and 2. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards in 10 CFR 50.92 by providing 
certain examples (48 FR 14870, April 6, 
1983). One of the examples (i) of an 
action not likely to involve a significant 
hazards consideration is a change to 
achieve consistency throughout the 
technical specifications, correction of an 
error, or change in nomenclature. The 
change numbers 3, 5, and 6 above are 
directly related to this example. In 
change number 3, removing the column 
entitled “Testable During Plant 
Operation” on Table 3.6-1 will make the 
Unit 1 and Unit 2 Technical 
Specification consistent and will not 
affect the testing of pumps and valves 
which is required by Section XI of the 
ASME Boiler and Pressure Vessel Code. 
The Change in number 5 is to correct an 
inadvertent oversight in Amendment 47 
issued December 8, 1982. This change 
will correct the valve designations only. 
The change in number 6 is to remove a 
footnote which applied only to the 
refueling outage in 1982, which has 
passed. The footnote is no longer 
applicable and its deletion will not 
effect the Technical Specifications in 
any substantive way. 

Another example (vi) of an action not 
likely to involve a significant hazard 
consideration is a change which either 
may result in some increase to the 
probability or consequences of a 
previously-analyzed accident or may 
reduce in some way a safety margin, but 
where the results of the change are 
clearly within all acceptable criteria 
with respect to the system or component 
specified in the Standard Review Plan. 
The change numbers 1, 2, and 4 are 
directly related to this example. The 
change in number 1 is to make the Unit 1 
and Unit 2 Technical! Specifications 
consistent by adding a provision to Unit 
1 which would allow locked, sealed or 
secured valves, flanges, or deactivated 


automatic values inside containment to - 


be verified as closed during cold 
shutdown rather than every 92 days. 
This provision was found to be 
acceptable for Unit 2, which was 
licensed at a later date, and the Unit 1 
acceptance would be to the same 
criteria as used for Unit 2.The change in 
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number 2 will delete the reference in the 
surveillance for requiring one complete 
cycle of full travel test on containment 
isolation valves (power operated or 
automatic valves). By deleting this 
reference, the requirements of Section 
XI of the ASME Boiler and Pressure 
Vessel Code will govern the testing as it 
pertains to cycle testing. The Section XI 
criteria was acceptable for Unit 2; Unit 1 
is proposed to be consistent with Unit 2 
with the same acceptance criteria. The 
change in number 4 will permit upper 
containment grab sample lines to be 
intermittently opened under \ 
administrative control during operation 
rather than requiring personnel to enter 
containment for the samples. This 
operation was previously allowed for 
Unit 1. The criteria found acceptable for 
Unit 1 is to be applied to Unit 2 so that 
the Technical Specifications for both 
Units will be consistent. On the basis of 
the above, the Commission proposes to 
conclude that the proposed changes to 
the Technical Specifications involves a 
no significant hazards consideration. 

Local Public Document Room 
/ocation: Maude Reston Palenske 
Memorial Library, 500 Market Street, St. 
Joseph, Michigan 49085. 

Attorney for licensee: Gerald 
Charnoff, Fsquire, Shaw, Pittman, Potts 
and Trowbridge, 1800 M Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: Steven A. Varga. 


Iowa Electric Light and Power Company, 
Docket No. 50-331, Duane Arnold 
Energy Center, Linn County, lowa 


Date of amendment requests: October 
5, 1984. 

Description of amendment requests: 
The proposed amendment request 
results from the Iowa Electric Light and 
Power Company (licensee) commitment 
to modify the Duane Arnold Energy 
Center (DAEC) automatic 
depressurization system (ADS) logic. 
The present ADS configuration will 
require manual actuation of the ADS in 
accidents which do not involve a high 
containment pressure.The proposed 
change would require automatic 
actuation of the ADS without the 
presence of containment high pressure. 
A manual switch is provided to permit 
the operators to override the automatic 
ADS actuation if the operators 
determine that ADS actuation is not 
needed. The proposed request will add 
the testing requirement for the manual 
override switch to the Technical 
Specifications. The operation of the 
facility in the proposed manner would 
result in automatic initiation of the 
blowdown where manual blowdown 
was permitted by the plant 
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configurations, and would require 
testing (during surveillance) of the 
manual override switches to be added to 
the Technical Specifications. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
for the application of the criteria in 10 
CFR 50.92 by providing examples of 
amendments that are considered not 
likely to involve a significant hazards 
consideration (48 FR 14870). One such 
example is (ii), a change that constitutes 
an additional limitation, restriction or 
control not presently included in the 
Technical Specifications. 

The licensee's proposal to permit 
automatic initiation of blowdown 
without the containment high pressure 
signal, and add the testing of the manual 
override switch during surveillance 
constitute additional limitations being 
included in the DAEC Technical 
Specifications. The proposed changes 
are, therefore, encompassed by the 
above Commission example of actions 
that have been found to involve no 
significant hazards considerations. 

Therefore, since the application for 
amendment involves proposed changes 
similar to an example for which no 
significant hazards consideration exists, 
the staff has made a proposed 
determination that the application 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Cedar Rapids Public Library, 
426 Third Avenue, S.E., Cedar Rapids, 
Iowa 52401. 

Attorney for licensee: Jack Newman, 
Esquire, Harold F. Reis, Esquire, 
Newman and Holtzinger, 1025 
Connecticut Avenue, N.W., Washington, 
D.C. 20036. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Iowa Electric Light and Power Company, 
Docket No. 50-331, Duane Arnold 
Energy Center, Linn County, Iowa 


Date of amendment request: October 
12, 1984. 

Description of amendment request: 
The proposed change would eliminate 
the requirements for a differential 
pressure system between the drywell 
and the wetwell of the Duane Arnold 
Energy Center (DAEC) Mark I 
Containment. The differential pressure 
system was incorporated as an interim 
measure resulting from the Short Term 
Mark I Containment Program. The 
interim measure was to be eliminated 
upon completion of the Long Term Mark 
I Torus Modifications which were 
intended to restore the design safety 
margins for the DAEC containment. 
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The licensee has completed the Long 
Term Mark I modifications and has 
performed its plant unique analyses by 
assuming absence of any differential 
pressure between the drywell and the 
wetwell. The results of the analyses 
show that the requisite safety margins 
have been restored as a result of the 
Long Term Program, and elimination of 
the differential pressure systems is 
justified. The licensee has therefore 
proposed changes to the Technical 
Specifications reflecting the elimination 
of the drywell and wetwell differential 
pressure system. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
for the application of the standards for 
determining whether a significant 
hazards consideration exists by 
providing examples of amendments that 
are considered likely or not likely to 
involve significant hazards 
considerations (48 FR 14870). One such 
example involving no significant 
hazards consideration is a change which 
either may result in some increase in the 
probability or consequences of a 
previously analyzed accident, or may 
reduce in some way a safety margin, but 
where the results of the change are 
clearly within all acceptable criteria 
with respect to the systems or 
components specified in the Standard 
Review Plan. 

The proposed changes to the 
Technical Specifications result from the 
licensee’s intention to eliminate the 
drywell/wetwell differential pressure 
system, and would result in some 
relaxation of the present Technical 
Specifications. However, operation of 
the DAEC in the proposed manner 
would still lie clearly within all 
acceptable criteria of the Standard 
Review Plan 6.2.1.1.C. Therefore, the 
proposed changes are encompassed by 
the above cited example. 

Therefore, since the application for 
amendment involves proposed changes 
similar to an example for which no 
significant hazards consideration exists, 
the staff has made a proposed 
determination that the application 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Cedar Rapids Public Library, 
426 Third Avenue, S.E., Cedar Rapids, 
Iowa 52401. 

Attorney for licensee: Jack Newman, 
Esquire, Harold F. Reis, Esquire, 
Newman and Holtzinger, 1025 
Connecticut Avenue, N.W., Washington, 
D.C. 20036. 

NRC Branch Chief: Domenic B. 
Vassallo. 





Iowa Electric Light and Power Company, 
Docket No. 50-331, Duane Arnold 
Energy Center, Linn County, Iowa 


Date of amendment request: October 
17, 1984. 

Description of amendment request: 
The amendment would add action 
statements to the Duane Arnold Energy 
Center (DAEC) Technical Specifications 
Sections 3.5.H and 3.7.C. Section 3.5.H 
requires the emergency core cooling 
system (ECCS) pump discharge systems 
be kept filled but does not provide any 
guidance on the duration of time in 
which the requirement should be met if 
the pump discharge piping is found not 
to be filled. The proposed change would 
require that the required condition be 
restored in one hour. Similarly, 
Specification 3.7.C.1 requires that the 
secondary containment integrity be 
maintained. The action statement 3.7.C.2 
requires that, in the event 3.7.C.1 can not 
be met, several actions are to be taken 
but does not specify the duration of time 
in which the containment integrity may 
be restored without entering the action 
statement 3.7.C.2. The proposed change 
will allow one hour to restore the 
secondary containment integrity prior to 
taking the actions specified in Section ~ 
3.7.C.2. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
for the application of the standards for 
determining whether a significant 
hazards consideration exists by 
providing examples of amendments that 
are considered likely or not likely to 
involve significant hazards 
considerations (48 FR 1470). One such 
example involving no significant 
hazards consideration is a change which 
either may result in some increase in the 
probability or consequences of a 
previously analyzed accident, or may 
reduce in some way a safety margin, but 
where the results of the change are 
clearly within all acceptable criteria 
with respect to the systems or 
components specified in the Standard 
Review Plan. 

The proposed changes would permit 
the licensee to restore the ECCS pump 
discharge piping systems to (water) 
filled status in one hour prior to entering 
into the specified actions. Similarly, the 
proposed changes would permit the 
licensee to restore the secondary 
containment integrity in one hour prior 
to entering into the specified action 
statements. Both of these statements 
permit the licensee some time to rectify 
the two situations where none was 
specified in the existing Technical 
Specifications. The proposed changes 
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are, therefore, viewed by the staff as a 
relaxation of the present Technical 
Specifications. However, operating in 
the proposed manner would still clearly 
be within all acceptable criteria with 
respect to systems or components 
specified in the Standard Review Plan 
sections 6.3 and 6.23, and would 
therefore be encompassed by the above 
cited example. 

Therefore, since the application for 
amendment inolves proposed changes 
similar to an example for which no 
significant hazards consideration exists, 
the staff has made a proposed 
determination that the application 
involves no significant hazards 
consideration. 

Lcoal Public Document Room Iocaton: 
Cedar Rapids Public Library, 426 Third 
Avenue, S.E., Cedar Rapids, Iowa 52401. 

Attorney for licensee: Jack Newman, 
Esquire, Harold F. Reis, Esquire, 
Newman and Holtzinger, 1025 
Connecticut Avenue, N.W., Washington, 
D.C. 20036. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Maine Yankee Atomic Power Company, 
Docket No. 50-309, Maine Yankee 
Atomic Power Station, Wiscasset, Maine 


Date of amendment request: 
November 6,.1984. 

Description of amendment request: 
This proposed change would require 
that administrative procedures be 
developed and implemented to control 
the overtime of certain operating 
personnal. This proposal would partially 
implement the Commission's policy 
concerning staff overtime limits at 
nuclear plants. 

Also included in this proposed change 
is a modification to Figure 5.2-2, the 
Facility Organization chart. This change 
is to add a footnote to the Nuclear 
Safety Engineering position assigning 
functional reporting. 

Basis for proposed no significant 
hazards consideration determination: 
The portion of this proposed change 
concerning the limiting of personnel 
overtime represents an additional © 
restriction being added to the Technical 
Specifications. This meets example (ii) 
(48 FR 14870) of the Commission's 
examples of amendments considered 
not likely to involve a significant 
hazards consideration. 

The portion of this proposed change 
concerning changes to Figure 5.2-2 is an 
administrative change. This meets 
example (i) (48 FR 14870) of the 
Commission's examples of amendments 

considered not likely to involve a 
significant hazards consideration. 

Based upon the above, the 
Commission proposes to determine that 
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this proposed amendment does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: Wiscasset Public Library, High 
Street, Wiscasset, Maine. 

Attorney for licensee: }.A. Ritscher, 
Esq., Ropes & Gray, 225 Franklin Street, 
Boston, Massachusetts 02210. 

NRC Branch Chief: James R. Miller. 


Nebraska Public Power District, Docket 
No. 50-298, Cooper Nuclear Station, 
Memaha County, Nebraska 


Date of amendment request: October 
5, 1984, axsupplemented by submittal 
dated October 29, 1984. 

Description of amendment request: 
The proposed amendment would revise 
the Technical Specifications (TS) for (1) 
Shock Suppressors (Snubbers) in 
Sections 3/4.6.H and 6.4.2.G, and (2) 
Four-Inch Recirculation Bypass Lines in 
Section 3/4.5.A. 

(1) Shock Suppressors (Snubbers) 

The proposed changes to the snubber 
TS conform to guidance provided by the 
Commission in its letter dated May 3, 
1984 (Generic Letter 84-13). That is, the 
tables listing the hydraulic and 
mechanical snubbers which are required 
to be operable would be deleted. Also, 
the reference to the tables in Sections 3/ 
4.6.H and 6.4.2.G would be deleted. In 
lieu of the listing of individual snubbers, 
Section 3.6.H.1 would be changed to 
specify the types of snubbers which are 
required to be operable. One result of 
these changes would be to eliminate the 
need for frequent TS amendments to 
incorporate changes to the snubber 
listing tables. Any future changes in 
snubber quantities, types or locations 
would be a change to the facility and as 
such would be subject to the provisions 
of 10 CFR Part 50.59. 

(2) Four-Inch Recirculation Bypass 
Lines 

The proposed changes to Section 3/ 
4.5.A would delete the requirements to 
verify the operability of the valves in the 
four-inch recirculation pump discharge 
valve bypass lines. The bypass lines 
were originally provided to facilitate the 
controlled heat-up of the recirculation 


. system discharge piping following a loop 


shutdown. In the October 5, 1984 
application the licensee stated that the 
conditions under which the bypass lines 
would be used have not occurred to- 
date and are not expected to be 
encountered in the future. In addition, 
alternate means are available to meet 
loop heat-up requirements. Therefore, 
because the lines are not required and 
because bypass line cracking has 
occurred in other boiling water reactors, 
the licensee will remove the four-inch 
bypass lines and associated valves 
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during the recirculation system piping 
replacement program in the current 
outage. 

Basis for proposed no significant 
hazards consideration determination: 

(1) Shock Suppressors (Snubbers) 

The proposed amendment would not 
change the intent of the Technical 
Specifications. Previously the staff has 
evaluated the inclusion of the snubber 
listings in the Technical Specifications 
and has concluded that such listings are 
not necessary provided the snubber 
Technical Specification is modified to 
specify which snubbers are required to 
be operable. The recordkeeping 
requirements of the snubber Technical 
Specifications are not being altered by 
this revision. Further, the plant records 
must contain a record of the service life, 
installation date, etc. of each snubber. 
Since any change in snubber quantities, 
types, or locations would be a change to 
the facility, such changes would be 
subject to the provisions of 10 CFR 50.59 
and, of course, these changes would 
have to be reflected in the records 
required. On May 3, 1984 the staff sent a 
letter to all licensees whch indicated the 
above conclusion regarding inclusion of 
snubber tables in the Technical 
Specifications and indicated that such 
changes were not required but that the 
licensees could choose to request an 
amendment to delete the tabular listing 
of snubbers. 

Based on the above discussion and 
the fact that the deletion of the snubber 
table with the associated requirements 
is consistent with guidance provided to 
the licensees, the staff concludes that 
removal of the snubber tables under 
those circumstances would not: (1) 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. Having made this 
finding the Commission proposes to 
determine that the application does not 
involve a significant hazards 
consideration. 

(2) Four-Inch Recirculation Bypass 
Lines 

The four-inch recirculation pump 
discharge valve bypass line and 
associated valves are not needed for 
recirculation system operation. At 
present, the only TS requirements 
relative to the bypass valves are the 
operability requirements in Section 3/ 
4.5.A. Verification of bypass valve 
operability is required prior to startup 
because the bypass valves must be able 
to shut automatically in the event of a 
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loss-of-coolant accident. Valve position 
for other plant conditions is not 
specified. Therefore, the staff concludes 
that removal of the bypass lines and 
valves from the recirculation system and 
deletion of the valve operability 
requirements would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. Having made this 
finding the Commission proposes to 
determine that the application does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: Auburn Public Library, 118 
15th Street, Auburn, Nebraska 68305. 

Attorney for licensee: Mr. G. D. 
Watson, Nebraska Public Power 
District, Post Office Box 499, Columbus, 
Nebraska 68601. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Northeast Nuclear Energy Company, et 
al., Docket No. 50-336, Millstone 
Nuclear Power Station, Unit 2, New 
London County, Connecticut 


Date of amendment request: 
December 10, 1984. 

Description of amendment request: 
The proposed amendment would 
authorize the use of an outage 
equipment door in place of the 
equipment hatch door during refueling 
operations. Use of the outage equipment 
door significantly improves schedular 
flexibility by permitting both defueling 
of the reactor and decontamination of 
the steam generator channel to occur 
simultaneously while maintaining 
primary containment integrity. The 
outage equipment door has ten (10) six- 
inch diameter penetrations, not 
available in the permanent door, for 
hoses and electrical cables from outside 
equipment which will be needed to 
support the chemical! decontamination. 
Furthermore, Technical Specification 
3.9.4 provides the status requirements 
for certain containment penetrations 
during core alterations or movement of 
irradiated fuel within the containment. 
The purpose of these requirements is to 
ensure that releases of radioactive 
material within the containment will be 
restricted from leaking to the 
environment. 

Basis for proposed no significant 
hazards consideration determination: 
Based on the above information, we 
conclude that the safety function of the 
component being replaced during 
refueling operations would be fulfilled 
by the proposed outage equipment door. 


The design of the outage door assures 
that releases of radioactive material 
within the containment will be restricted 
from leaking to the environment. 
Therefore, the proposed change would 
not: (1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or (2) 
Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (3) 
Involve a significant reduction in a 
margin of safety. Accordingly, the staff 
proposes to determine that the proposed 
change does not involve a significant 
hazards consideration. 

Local Public Document Room 
location: Waterford Public Library, Rope 
Ferry Road, Route 156, Waterford, 
Connecticut. 

Attorney for licensee: Gerald Garfield, 
Esq., Day, Berry and Howard, One 
Constitution Plaza, Hartford, 
Connecticut 06103. 

NRC Branch Chief: James R. Miller. 


Pennsylvania Power & Light Company, 
Docket No. 50-387, Susquehanna Steam 
Electric Station, Unit 1, Luzerne County, 
Pennsylvania 


Date of amendment request: May 18; 
1984 as supplemented by PP&L letter 
dated September 20, 1984. 

Description of amendment request: 
The purpose of the proposed 
amendment request is to correct 
typographical errors, clarify language 
and revise the Susquehanna Unit 1 
Technical Specifications to reflect 
changes previously approved and 
incorporated into the Susquehanna Unit 
2 Technical Specifications to achieve 
consistency between the Technical 
Specifications for the two units which 
are essentially identical in design. The 
following is a list of proposed changes to 
the Unit 1 Technical Specifications 
based on the Unit 2 Technical 
Specifications: 

1. Page 1-2, change Definition 1.7 to 
read, “. . . relocation or movement of 
fuel, sources, or reactivity controls 
within. . .” Also add prior to the last 
sentence of the paragraph, “Normal 
movement of the SRMs, IRMs, TIPs or 
special movable detectors is not 
considered a CORE ALTERATION. This 
is an administrative change which 
revised the definition to include 
information previously provided as 
footnotes throughout applicable 
Techical Specifications. 

2. Page 2-4, correct typographical 
error on symbol under the TRIP 
SETPOINT column for item 7 to add, 
“the symbol for less than or equal to.” 

3. Delete the footnote notation “*" and 
the associated footnote following the 
words “CORE ALTERATIONS” on 
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pages 3/4 1-1 and 3/4 3-4 (twice). This 
information is contained in the revised 
definition 1.7 described in TS change #1, 

4. Page 3/4 1-1, change Technical 
Specification 4.1.1.c. to read, “Within 12 
hours after detection. . .” Page 3/4 1-3, 
delete ACTION a.1.c. These changes 
reflect Unit 2 TS which alter an 
unrealistic requirement to verify 
shutdown margin within one hour after 
detection of a control rod malfunction. 

5. Page 3/4 1-4, add ACTION b.3. to 
read, “The provisions of 3.0.4 are not 
applicable.” This change is provided to 
achieve consistency with Technical 
Specification 3.1.3.1. 

6. Page 3/4 1-4, add ACTION d. to 
read, “With one scram discharge volume 
vent valve and/or one scram discharge 
volume drain valve inoperable and 
open, restore the inoperable valve(s) to 
OPERABLE status within 24 hours or be 
in at least HOT SHUTDOWN within the 
next 12 hours.” This change corrects a 
deficiency in the TS. 

7. Page 3/4 1-4, add ACTION e. to 
read, “With any scram discharge volume 
vent valve(s) and/or any scram 
discharge volume drain valve(s) 
otherwise inoperable, restore at least 
one vent valve and one drain valve to 
OPERABLE status within 8 hours or be 
in at least HOT SHUTDOWN within the 
next 12 hours.” This change corrects a 
deficiency in the TS. 

8. Page 3/4 1-5, change Technical 
Specification 4.1.3.1.4.b. to read, “Proper 
float response by verification of power 
float switch activation after each scram 
from a pressurized condition greater 
than or equal to 900 psig” to clarify the 
method of testing to meet NRC 
requirements. Add footnote clarifying 
Operational Condition 2. 

9. Page 3/4 1-6 and 3/4 1-8 change 
designations of statements “a.” and “b.” 
under ACTION to “1.” and “2.” 
respectively, an editorial corrections. 

10. Page 3/4 1-6, change beginning of 
ACTION statement to read, “‘a. With the 
maximum scram insertion. . .” an 
editorial change. 

11. Pages 3/4 1-6 and 3/4 1-8, under 
ACTION, add, “b. The provisions of 
Specification 3.0.4 are not applicable.” 
This change is provided to achieve 
consistency with Technical 
Specification 3.1.3.1. 

12. Page 3/4 1-6, change footnote to 
read, “*Except normal control rod 
movement” to remove redundant 
language. 

13. Page 3/4 1-8, change beginning of 
ACTION statement to read, “a. With the 
average scram insertion. . .” as 
editorial correction. 

14. On pages 3/4 1-9, 3/4 1-11, and 3/ 
4 1-13 under ACTION, add, “‘c. The 
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provisions of Specification 3.0.4 are not 
applicable.” These changes are provided 
to achieve consistency with Technical 
Specification 3.1.3.1. 

15. Page 3/4 1-10, change, Technical 
Specification 4.1.3.5.b.1.b to read, “. . . 
alarm setpoint of “(greater than or equal 
to) 940 psig on decreasing pressure” to 
provide operational flexibility and more 
advanced warning of degraded 
condition. 

16. Page 3/4 3-7, under the CHANNEL 
CALIBRATION column for 
FUNCTIONAL UNIT 1.a., change “R” to 
“SA” (twice) to increase the frequency 
of calibration consistent with other TS 
for the same instrumentation. 

17. Page 3/4 3-7, under CHANNEL 
FUNCTIONAL TEST column for 
FUNCTIONAL UNIT 1.b. and 2.d, add 
“S/U” for consistency with the same 
requirement in another TS. 

18. Page 3/4 3-7, for FUNCTIONAL 
UNIT 4., change “NA” to read “S” under 
the CHANNEL CHECK column and 
change “Q” to read “R” under the 
CHANNEL CALIBRATION column. This 
change adds requirements consistent 
with BWR Standard Technical 
Specifications. 

19. Page 3/4 3-7, under the CHANNEL 
CHECK column for FUNCTIONAL UNIT 
7., change “S” to read “NA”. This 
change corrects an error and is 
consistent with BWR Standard 
Technical Specifications. 

20. Page 3/4 3-8, in note (g), change to 
read, “. . . flow at the existing loop 
flow” to clarify testing performed. 

21. Page 3/4 3-11, under TRIP 
FUNCTION 1., add “d. SGTS Exhaust 
Radiation-High” with “R” under the 
ISOLATION SIGNAL column, “1” under 
the MINIMUM OPERABLE CHANNELS 
PER TRIP SYSTEM column, “1,2,3,4***, 
5***” under the APPLICABLE 
OPERATION CONDITION column, and 
“20” under the ACTION column to add 
requirements for the containment 
isolation features. 

22. Page 3/4 3-11, under TRIP 
FUNCTION 1., add “e. Main Steam Line 
Radiation-High” and “C” under the 
ISOLATION SIGNAL column, “2” under 
the MINIMUM OPERABLE CHANNELS 
PER TRIP SYSTEM column, “1,2,3” 
under the APPLICABLE OPERATIONAL 
CONDITION column, and “20” under 
the ACTION column to add 
requirements for the containment 
isolation features. 

23. Page 3/4 3-11, under the 
ISOLATION SIGNAL column for TRIP 
FUNCTION 2.a. and 2.b., change both to 
read ‘**,” This change clarifies that the 
isolation signal for these two functions 
affect only those components listed in 
Table 3.6.5.2-1. 


24. Page 3/4 3-12, under TRIP 
FUNCTION 3.f., change to read, 
“Reactor Building Main Steam Line 
Tunnel Temperature—High” with the 
MINIMUM OPERABLE CHANNELS PER 
TRIP SYSTEM column changed from “2/ 
line” to read “2.” This changes the title 
of a function for more accurate 
description and corrects an error in the 
description of channels. 

25. Page 3/4 3-12, under TRIP 
FUNCTION 3.g., change to read, 
“Reactor Building Main Steam Line 
Tunnel (Delta) Temperature-High.” This 
also changes the title of a function for 
greater accuracy. 

26. Page 3/4 3-12, under TRIP 
FUNCTION 3., add, “i. Turbine Building 
Main Steam Line Tunnel Temperature— 
High” with “E” under the ISOLATION 
SIGNAL column, “2” under the 
MINIMUM OPERABLE CHANNELS PER 
TRIP SYSTEM column, “1,2,3” under the 
APPLICABLE OPERATIONAL 
CONDITION column, and “21” under 
the ACTION column. This adds a design 
function not previously contained in the 
TS. 
27. Page 3/4 3-12, for TRIP 
FUNCTION 4.d., change “(d)” to read 
“T” under the ISOLATION SIGNAL 
column, and change “NA” to read “2” 
under the MINIMUM OPERABLE 
CHANNELS PER TRIP SYSTEM column. 
These changes clarify and correct 
descriptions of the SLCS initiation. 

28. Page 3/4 3-13, under the 
ISOLATION SIGNAL column, change 
“K” to read “KB” for TRIP FUNCTION 
5.b. This change is a nomenclature 
change to specify affected values and to 
achieve consistency between Tables 
3.3.2-1 and 3.6.3-1. 

29. Page 3/4 3-13, under the 
MINIMUM OPERABLE CHANNELS PER 
TRIP SYSTEM column, change “1/ 
valve” to read, “1” for TRIP FUNCTION 
5.f. and 5.g. This change clarifies the 
specific requirement intended. 

30. Page 3/4 3-13, under TRIP 
FUNCTION 5., add, “j. Drywell 
Pressure-High” with “Z” under the 
ISOLATON SIGNAL column, “2” under 
the MINIMUM OPERABLE CHANNELS 
PER TRIP SYSTEM column “1,2,3” under 
the APPLICABLE OPERATIONAL 
CONDITION column, and “23” under 
the ACTION column. This addition was 
made for clarity and consistency with 
similar requirements. 

31. Page 3/4 3-14, under the 
ISOLATION SIGNAL column, change 
“L” to read “LB” for TRIP FUNCTION 
6.b.” This change is a nomenclature 
change to achieve consistency between 
Tables 3.3.2-1 and 3.6.3-1. 

32. Page 3/4 3-14, under the 
MINIMUM OPERABLE CHANNELS PER 
TRIP SYSTEM column, change “1/ 
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valve” to read, “1” for TRIP FUNCTION 
6.g. and 6.h. These changes clarify the 
specific requirements. 

33. Page 3/4 3-14, under TRIP 
FUNCTION 6., add, “j. Drywell 
Pressure—High” with “Z” under the 
ISOLATION SIGNAL column, “2” under 
the MINIMUM QPERABLE CHANNELS 
PER TRIP SYSTEM column, “1,2,3” 
under the APPLICABLE OPERATIONAL 
CONDITION column, and “23” under 
the ACTION column. This addition is 
made for clarity and consistency with 
similar requirements. 

34. For TRIP FUNCTION 7., change 
title to read, “RHR SYSTEM 
SHUTDOWN COOLING/HEAD SPRAY 
MODE ISOLATION” on pages 3/4 3-15, 
3/4 3-20, 3/4 3-22, and 3/4 3-26, for 
clarification. 

35. For TRIP FUNCTION 7.d., change 
to read, “RHR Equipment Area 
Temperature—High” on pages 3/4 3-15, 
3/4 3-20, 3/4 3-22 and 3/4 3-26 for 
clarification. 

36. Page 3/4 3-15, under TRIP” 
FUNCTION 7., add “g. Drywell 
Pressure—High” with “Z” under the 
ISOLATION SIGNAL column, “2” under 
the MINIMUM OPERABLE CHANNELS 
PER TRIP SYSTEM column, “1,2,3” 
under the APPLICABLE OPERATIONAL 
CONDITION column, and “26” under 
the ACTION column for clarify and 
consistency with other requirements. 

37. Page 3/4 3-16, delete footnotes (c) 
and (d) to remove extraneous 
information and change nomenclature. 

38. Page 3/4 3-16, add footnote “* * * 
When VENTING or PURGING the 
drywell per Specification 3.11.2.8” to 
clarify the added function 1.e. in Table 
3.3.2-1. 

39. Page 3/4 3-17, under TRIP 
FUNCTION 1i., add, “‘d. SGTS Exhaust 
Radiation-High” with “(less than or 
equal to) 23.0 mR/hr” under the TRIP 
SETPOINT column and “(less than or 
equal to) 31.0 mR/hr” under the 
ALLOWABLE VALUE column to add 
requirements for containment isolation. 

40. Page 3/4 3-17, under TRIP 
FUNCTION 1., add “e. Main Steam Line 
Radiation—High” with “(less than or 
equal to) 3X full power background” 
under the TRIP SETPOINT column and 
“(less than or equal to) 3.6 x full power 
background” under the ALLOWABLE 
VALUE column to add requirements 
concerning containment isolation. 

41. Page 3/4 3-17, under the TRIP 
SETPOINT column for TRIP FUNCTION 
2.e., change from “(less than or equal to) 
2.5 R/hr* * ” to read “(less than or 
equal to) 2.5mR/hr* * " to correct a 
typographical error. 

42. Change TRIP FUNCTION 3.f. and 
3.g. to read, “Reactor Building Main 
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Steam Line. . . ” on pages 3/4 3-18, 3/4 
3-21 and 3/4 3-24 for clarification. 

43. Page 3/4 3-18, under TRIP 
FUNCTION 3., add “i. Turbine Building 
Main Steam Line Tunnel Temperature— 
High” with “(less than or equal to) 177 
°F” under the TRIP SETPOINT column 
and “{less than or equal to) 184 °F” 
under the ALLOWABLE VALUE column 
to provide supporting setpoint 
information. 

44. Page 3/4 3-19, under TRIP 
FUNCTION 5. and 6., add “j. Drywell 
Pressure—High” with “(less than or 
equal to) 1.72 psig” under the TRIP 
SETPOINT column and “(less than or 
equal to) 1.88 psig” under the 
ALLOWABLE VALUE column to 
provide supporting setpoint information. 

45. Page 3/4 3-20, under TRIP 
FUNCTION 7., add “g. Drywell 
Pressure—High” with “(léss than or 
equal to) 1.72 psig” under the TRIP 
SETPOINT column and “(less than or 
equal to) 1.88 psig” under the 
ALLOWABLE VALUE column to 
provide supporting setpoint information. 

46. Page 3/4 3-21, under TRIP 
FUNCTION 1., add “d. SGTS Exhaust 
Radiation—High ” with “(less than or 
equal to) 10 ” under the RESPONSE 
TIME column to reflect actual plant 
construction. 

47. Page 3/4 3-21, under TRIP 
FUNCTION 1., add “e. Main Steam Line 
Radiation—High ©” with “(less than or 
equal to) 10 ™” under ihe RESPONSE 
TIME column to reflect actual plant 
consiruction 

48. Page 3/4 3-21, under TRIP 
FUNCTION 3., add “i. Turbine Building 
Main Sieam Line Tunnel Temperature— 
High” with “NA” under the RESPONSE 
TIME column to provide a description of 
a design function. 

49. Page 3/4 3-21, under TRIP 
FUNCTION 5., add “j. Drywell 
Pressure—High” “(less than or equal to) 
10” under the RESPONSE TIME 
column for clarity and consistency with 
other requirements. 

50. Page 3/4 3-22, under TRIP 
FUNCTION 6., add “j. Drywell 
Pressure—High” with “(less than or 
equal to) 10” under the RESPONSE 
TIME column for clarity and consistency 
with other changes. 

51. Page 3/4 3-22, under TRIP 
FUNCTION 7., add “g. Drywell 
Pressure—High” with “(less than or 
equal to) 10” under the RESPONSE 
TIME column for clarity and consistency 
with other changes. 

52. Page 3/4 3-23, under TRIP 
FUNCTION 1., add “d. SGTS Exhaust 
Radiation——-High” with “S” under the 
CHANNEL CHECK column, “M” under 
the CHANNEL FUNCTION TEST 
column, “R” under the CHANNEL 


CALIBRATION column, and “1,2,3,4,5” 
under the OPERATIONAL 
CONDITIONS FOR WHICH 
SURVEILLANCE REQUIRED column to 
clarify the trip functions. 

53. Page 3/4 3-23, under TRIP 
FUNCTION 1., add “e. Main Steam Line 
Radiation—High” with “S” under the 
CHANNEL CHECK column, “M” under 
the CHANNEL FUNCTIONAL TEST 
column, “R” under the CHANNEL 
CALIBRATION column, and “1,2,3” 
under the OPERATIONAL 
CONDITIONS FOR WHICH 
SURVEILLANCE REQUIRED column to 
clarify the trip functions. 

54. Page 3/4 3-24, under TRIP 
FUNCTION 3., ADD “i. Turbine Building 
Main Steam Line Tunnel Temperature— 
High” with “NA” under the CHANNEL 
CHECK column “M” under the 
CHANNEL FUNCTIONAL TEST 
column, “Q” under the CHANNEL 
CALIBRATION COLUMN, and “1,2,3” 
under the OPERATIONAL 
CONDITIONS FOR WHICH 
SURVEILLANCE REQUIRED column to 
add a design function not previously 
indicated. 

55. On pages 3/4 3-25 and 3/4 3-26, as 
item j. under TRIP FUNCTION 5. and 6, 
and as item g. under TRIP FUNCTION 
7., add “Drywell Pressure—High” with 
“NA” under the CHANNEL CHECK 
column, “M” under the CHANNEL 
FUNCTIONAL TEST column, “R” under 
the CHANNEL CALIBRATION, Column 
and “1,2,3” under the OPERATIONAL 
CONDITIONS FOR WHICH 
SURVEILLANCE REQUIRED column for 
clarity and consistency. 

56. Under TRIP FUNCTION 2.c, add 
4) System Initiation” and “2) 
Recirculation Discharge Valve Closure” 
and transfer the current information 
under the remaining columns of TRIP 
FUNCTION 2.c. to each of TRIP 
FUNCTION 2.c.1) and 2.c.2), on pages 3/ 
4 3-28 and 3/4 3-34 to add a safety 
function. 

57. Page 3/4 3-31, under TRIP 
FUNCTION 2.c., add “1) System 
Initiation” and transfer the current 
information under the remaining two 
columns of TRIP FUNCTION 2.c. to 
TRIP FUNCTION 2.c.1) to provide 
supporting setpoint information. 

58. Page 3/4 3-31, under TRIP 
FUNCTION 2.c, add “2} Recirculation 
Discharge Valve Closure” with “(greater 
than or equal to) 236 psig, decreasing” 
under the TRIP SETPOINT column and 
“(greater than or equal to) 216 psig, 
decreasing” under the ALLOWABLE 
VALUE column to provide supporting 
setpoint information. 

59. Page 3/4 3-32, under the 
ALLOWABLE VALUE column for TRIP 
FUNCTION 5.c., change “99.5+7.1 
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volts” to read “99.5+7.1 volts, —1.99 
volts.” This corrects an error and 
provides tighter tolerance to support 
degraded grid voitage study. 

60. Page 3/4 3-54, under TRIP 
FUNCTION 3.d, change “(greater than or 
equal to) 3 cps**” to read “(greater than 
or equal to) 0.7 cps**” and change 
“(greater than or equal to) 2 cps**” to 
read “(greater than or equal to) 0.5 
cps**” to comply with NRC resolution of 
appropriate setpoints. 

61. Page 3/4 3-54, change footnote ** 
to read, “Provided signal-to-noise ratio 
is “(greater than or equal to) 2. 
Otherwise, 3 cps to trip setpoint and 2.8 
cps for allowable value.” This change is 
consistent with the previous one. 

62. Page 3/4 3-55, under the 
CHANNEL CHECK column, change 
“NA” to “S” for TRIP FUNCTION 4.b., 
and 4.d. to achieve consistency in 
surveillance requirements for the same 
instruments. 

63. Page 3/4 3-55, under the 
CHANNEL FUNCTIONAL TEST 
column, change “M” to read “W” for 
TRIP FUNCTION 2.2., 2.b., 2.c. and 2.d. 
for consistent surveillance requirements. 

64. Page 3/4 3-55, under the 
CHANNEL CALIBRATION column, 
change “Q” to read “SA” for TRIP 
FUNCTION 1.a., 1.c., 3.b., 3.d., 4.b. and 
4.d, and change “R” to read “SA” for 
TRIP FUNCTION 2.a., 2.c. and 2.d. This 
change provides consistency between 
Technical Specification Tables 4.3.1.1-1 
and 4.3.6-1. 

65. Page 3/4 3-59, in ACTION 71, 
change to read, “With the required 
monitor inoperable, assure a portable 
continuous monitor with the same alarm 
setpoint is OPERABLE in the vicinity of 
the installed monitor during any fuel 
movement. If no fuel movement is being 
made, perform area surveys. . .” This 
change provides for continuous 
monitoring rather than daily surveys. 

66. Page 3/4 3-70, change 
APPLICABILITY statement to read, “As 
shown in Table 3.3.7.5-1.” for clarity. 

67. Page 3/4 3-71, add a new column 
titled “APPLICABLE OPERATIONAL 
CONDITIONS” and under this column 
add “1,2” for INSTRUMENT 1., 2., 3., 4., 
5., 6., 7., 9., 10. and 11.c, and add “1,2 and 
***" for INSTRUMENT 11.a. and 11.b. to 
comply with NRC generic letter 83-36. 

68. Page 3/4 3-71, for INSTRUMENT 
8., change to read, “Drywell Gaseous 
Analyzer.” to comply with NRC generic 
letter 83-36. 

69. Page 3/4 3-71, under 
INSTRUMENT 8., add “a. Oxygen” and 
transfer the current information under 
the remaining columns of INSTRUMENT 
8. to INSTRUMENT 8.a., and add “1#, 
2#” and under the APPLICABLE 
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OPERATIONAL CONDITIONS column 
for INSTRUMENT 8.a. te comply with 
generic letter 83-36. 

70. Page 3/4 3-71, under 
INSTRUMENT 8., add “‘b. Hydrogen” 
with “2” under the REQUIRED NUMBER 
OF CHANNELS column, “1” under the 
MINIMUM CHANNELS OPERABLE 
column, “82” under the ACTION 
column, and “1#, 2#” under the 
APPLICABLE OPERATIONAL 
CONDITIONS column to comply with 
letter 83-36. 

71. Page’3/4 3-71, change 
INSTRUMENT 11. to read, “Noble gas 
monitors**” and add the associated 
footnote to read, ““**Mid-range and high- 
range channels.” to comply with letter 


83-36. 

72. Page 3/4 3-71, add footnote 
“***When moving irradiated fuel in the 
secondary containment” and footnote 
“#See Special Test Exception 3.10.1.” 
Footnote*** is added to be consistent 
with guidance in NRC Generic Letter 83- 
36. Footnote # is added to achieve 
consistency within the Technical 
Specifications. 

73. Page 3/4 3-72, change ACTION 81 
to read, “With the number of 
OPERABLE channels less than required 
by the Minimum Channels OPERABLE 
requirement, initiate the preplanned 
alternate method of monitoring the 
appropriate parameter(s) within 72 
hours, and: 1. either restore the 
inoperable channel{s} to OPERABLE 
status within 7 days of the event, or 2. 
Prepare and sumbit a Special Report to 
the Commission pursuant to 
Specification 6.9.2 within 14 days 
following the event outlining the action 
taken, the cause of inoperability, and 
the plans and schedule for restoring the 
system to OPERABLE status. This 
change is added to be consistent with 
guidance in NRC Generic Letter 83-36. 

74. Page 3/4 3-72, add ACTION 82 to 
read “a. With the number of OPERABLE 
channels one less than the Required 
Number of Channels shown in Table 
3.3.7.5-1, restore the inoperable channel 
to OPERABLE status within 30 days or 
be in at least HOT SHUTDOWN within 
the next 12 hours.” and “b. With the 
number of OPERABLE channels less 
than the Minimum Channels OPERABLE 
requirements of Table 3.3.7.5-1, restore 
at least one channel to OPERABLE 
status within 7 days or be in at least 
- HOT SHUTDOWN within the next 12 
hours.” This change is added to be 
consistent with guidance in NRC 
Generic Letter 83-36. 

75. Page 3/4 3-73, change footnote” to 
read, “For hydrogen analyzer, use 
sample gas containing: a. Nominal zero 
volume percent hydrogen, balance 
nitrogen. b. Nominal thirty volume 


percent hydrogen, balance nitrogen” to 
provide appropriate design calibration 
information. 

76. Page 3/4 3-73, under the 
CHANNEL CALIBRATION column for 
INSTRUMENT 10., change “R” to read 
“R**” and add the associated footnote 
to read “** CHANNEL CALIBRATION 
shall consist of an electronic calibration 
of the channel, not including the 
detector, for range decades above 10 R/ 
hr and a one point calibration check of 
the detector below 10 R/hr with an 
installed or portable gamma source.” 
The change is consistent with guidance 
provided in NRC Generic Letter 83-36. 

77. Page 3/4 3-74, change Technical 
Specification 4.3.7.6.c. to read, 

“. . . SRM count rate is at least 0.7 
cps*** with the detector fully inserted.” 
and change the associated footnote to 
read, ‘*** Provided signal-to-noise ratio 
is (greater than or equal to) 2. 
Otherwise, 3 cps.” to comply with NRC 
generic resolution of appropriate 
setpoints. 

78. Page 3/4 3-75, change Technical 
Specification 3.3.7.7.a. to read, “Five 
movable detectors, drives . . .” and 
3.3.7.7.b to read “. . . allow all five 
detectors . . .” to provide additional 
design information and controls on 
operations. 

79. Pages 3/4 3-78 through 3/4 3-80, 
Table 3.3.7.9-1, Fire Detection 
Instrumentation, would be revised and 
updated based on design review. 

80. Page 3/4 3-82, change footnote* to 
read “. . . sample pump flow low; high 
radiation alarm; radiation monitor 
failure; Unit 1 cooling tower blowdown 
low flow or Unit 2 cooling tower 
blowdown low flow.” to add 
information of required interlocks. 

81. Page 3/4 3-87, under MINIMUM 
CHANNELS OPERABLE column for 
INSTRUMENT 1.a., change “2” to read 
“1/operating train” to reflect the actual 
construction and to comply with NRC 
requirements. 

82. Page 3/4 3-89, change foctnote ++ 
to read, “Low-range channel of monitor 
only.” This change provides 
consistentcy between Technical 
Specification Tables 3.3.7.5-1 and 
3.3.7.11-1. 

83. Page 3/4 3-89, change ACTION 116 
to read, “. . . Minimum Channels 
OPERABLE requirement, effluent 
releases via this pathway may continue 
for up to 30 days provided grab samples 
are taken at least once per 4 hours and 
these samples are analyzed for gross 
activity within 24 hours.” to allow 
controlled grab sampling in lieu of 
minimum operable channels. 

84. Page 3/4 3-94, change Technical 
Specification 3.3.8 to read, “The turbine 
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overspeed protection . . .” to provide 
clarity. 

85. Page 3/4 4-5, change Technical 
Specification 44.2 to read, “. . . verified 
io be 0.25 of the full open noise level for 
performance .. .” to ensure proper 
operation of the safety relief valve 
acoustic monitors. 

86. Page 3/4 4-6, change Technical 
Specification 3.4.3.1.b. to read, “Two 
drywell floor drain sump level channels 
or the flow rate monitoring system, and” 
as design improvment. 

87. Page 3/4 4-6, change Technical 
Specification 4.4.3.1.b to read, 

“. . . drain sump level or flow rate 
monitoring system-performance . . .” as 
design improvement. 

88. Page 3/4 4-7, change ACTION c. to 
read, “. . . within 4 hours by use of at 
least one close manual or 
deactivated . . .” to reflect design 
capability. 

89. Page 3/4 4-8, change Technical 
Specification 4.4.3.2.1.b. to read, 

“. . . floor drain sump level or flow rate 
at least once . . .” to reflect design 
improvement. 

90. Page 3/4 4~8, under Technical 
Specification 4.4.3.2.1., add “c. 
Determining the total IDENTIFIED 
LEAKAGE at lease once per 24 hours” 
to ensure compliance with associated 
LCO. 

91. Page 3/4 5-3, add ACTION g. to 
read “With the condensate transfer 
pump discharge low pressure alarm 
instrumentation inoperable, monitor the 
CSS, LPCI, and HPCI pressure locally at 
least once per 24 hours.” This change 
provides alternate monitoring for 
function support. 

92. Page 3/4 5-5, in Technical 
Specification 4.5.1.d.2.b), change to read, 
“Manually** opening each ADS valve 

. .” and add the associated footnote to 
read, “**ADS solenoid energization 
shall be used alternating between ADS 
Division 1 and ADS Division 2” to 
clarify the surveillance required. 

93. Page 3/4 5-5, in Technical 
Specification 4.5.1, add “e. During the 
first simultaneous shutdown of Units 1 
and 2 of duration greater than 7 days 
that occurs more than 5 years following 
the previous testing, the following shall 
be accomplished: 

1. A function test of the interlocks 
associated with LPC] and CS pump 
starts in response to an automatic 
initiation signal fn Unit 1 followed by a 
“False” automatic initiation signal in 
Unit 2. 

2. A functional test of the interlocks 
associated with LPCI and CS pump 
starts in response to an automatic 
initiation signal in Unit 2 followed by a 
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“False automatic initiation signal in Unit 


3. A functional test of the interlocks 
associated with LPCI and CS pump 
starts in response to simultaneous 
occurrence of an automatic initiation 
signal in both Unit 1 and Unit 2 and a 
Loss-of-Offsite-Power condition 
affecting both Unit 1 and Unit 2.” This 
change improves the level of safety 
during operation by providing additional 
surveillance. 

94. Page 3/4 6-10, in Technical 
Specification 4.6.1.7, add “**” before 
items c. and d. and add the associated 
footnote to read, “*Measurements taken 
at these elevations will only contribute 
one valve toward the minimum three 
valves required to compute the 
average.” This change clarifies the 
averaging method to be more 
conservative to avoid interpretive 
problems. 

95. Page 3/4 6-11, in Technical 
Specification 3.6.1.8, change to read 
“. . . deinerting or pressure control * 
provided that. . .” for clarity. 

96. Page 3/4 6-11, in Technical 
Specification 4.6.1.8.1, change to read, 

“. . . hours in the previous 365 days.*” 
and add the associated footnote to read, 
“*Valves open for pressure control are 
not subject to the 90 hour per 365 day 
limit provided the 2-inch bypass line is 
being utilized.” to comply with the intent 
of the 90 hour restriction. 

97. Page 3/4 6-12, change ACTION 
b.2. to read, 

“With the suppression chamber 
average water temperature greater than: 
(a) 90 °F for more than 24 hours and 

THERMAL POWER greater than 1% of 
RATED THERMAL POWER, be in at 
least HOT SHUTDOWN within the next 
12 hours and in COLD SHUTDOWN 
within the following 24 hours. 

(b) 110 °F, place the reactor mode 
switch in the Shutdown position and 
operate at least one residual heat 
removal loop in the suppression pool 
cooling mode.” to correct an 
inconsistency between the technical 
specifications. 

98. Page 3/4 6-13, change ACTION c. 
to read, “. . . indicator OPERABLE and/ 
or with less than eight suppression pool 
water temperature indicators covering 
at least six locations OPERABLE, 
restore. . .” This change is made to 
achieve consistency wiih Technical 
Specification Table 3.3.7.5-1. 

99. Page 3/4 6-13, change ACTION d. 
to read, “indicators OPERABLE and/or 
with less than one suppression pool 
waiter temperature indicator at at least 
six different locations OPERABLE, 
restore at least one water level indicator 
and at least one water temperature 
indicator at least six different locations 


-hours or bein. . 


to OPERABLE status within 48 hours or 
bein. . .” This change is made to 
achieve consistency with Technical 
Specification Table 3.3.7.5-1. 

100. On pages 3/4 6-15 and 3/4 6-16, 
change Technical Specifications 
3.6.2.2.a. and 3.6.2.3.a., respectively, to 
read, “One OPERABLE RHR pump, and” 
this is an administrative change to 
correct a typographical error. 

101. Page 3/4 6-17, under ACTION a., 
add 4. to read, “The provisions of 
Specification 3.0.4 are not applicable 
provided that within 4 hours the affected 
penetration is isolated in accordance 
with ACTION a.2. or a.3. above, and 
provided that the associated system, if 
applicable, is declared inoperable and 
the appropriate ACTION statements for 
that system are performed.” This change 
adds Specification 3.0.4 which is not 
applicable to clarify that the valves, 
when closed, maintain containment 
integrity and need not be operable. 

102. Pages 3/4 6-19 through 3/4 6-28, 
Table 3.6.3-1, Primary Containment 
Isolation Valves, are revised to be 
consistent with Table 3.3.2-1, to remove 
ambiguous nomenclature, to add 
isolation signal consistent with 
regulatory requirements, and to correct 
typographical errors. 

103. Page 3/4 6-32, in Technical 
Specification 4.6.5.2.b., change to read, 
‘At least once per 18 months. . .” This 
change is a clarification of intent since 
cold shutdown or refueling is not a 
necessary condition to perform the 
surveillance. 

104. Page 3/4 6-33, Table 3.6.5.2-1, 
Secondary Containment Ventilation 
System Automatic Isolation Dampers, is 
revised to add dampers supporting the 
redefinition of Secondary Containment 
from previously approved standby gas 
system modifications in order to 
accommodate two-unit operation. 105. 
Page 3/4 7-1, under ACTION a.2., 
change to read, “. . . in COLD 
SHUTDOWN *** within the. . .” and 
change the associated footnote from 
“**" to “***" least six different 
locations to OPERABLE status within 48 
. This change is made 
to achieve consistency with Technical 
Specification Table 3.3.7.5-1 and 
provides operational flexibility. 

106. Page 3/4 7-1, in Technical 
Specification 3.7.1.1, change 
APPLICABILITY to read, 
“OPERATIONAL CONDITIONS 1, 2, 3, 
4, and 5**.” and add footnote to read, 
“**See Specifications 3.9.11.1 and 
3.9.11.2 for applicability.” This change is 
provided to achieve consistency 
between Technical Specifications and 
provides operational flexibility. 

107. Page 3/4 7-2, change ACTION 
a.3. to read, “. . . system loop otherwise 
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inoperable, restore. . .” The word 
otherwise has been added to provide 
clarity for the operator. 108. Page 3/4 7- 
2, change ACTION b. to read, “In 
OPERATIONAL CONDITION 4, 5 or*: 

1. With one pump in an emergency 
service water system loop inoperable, 
verify adequate cooling capability 
remains available for the diesel 
generators required to be operable by 
Specification 3.8.1.2 or declare the 
affected diesel generator(s) inoperable 
and take the ACTION required by 
Specification 3.8.1.2. 

2. With two pumps in an emergency 
service water system loop inoperable or 
with the loop otherwise inoperable 
declare the associated safety related 
equipment inoperable (except diesel 
generators), and follow the applicable 
ACTION statements. Verify adequate 
cooling remains available for the diesel 
generators required to be operable by 
Specification 3.8.1.2 or declare the 
affected diesel generator(s) inoperable 
and take the ACTION required by 
Specification 3.8.1.2.” To avoid a forced 
two unit shutdown in order to perform 
surveillance. 109. Page 3/4 7-2, in 
Technical Specifications 4.7.1.2.b, 
change to read, “At least once per 18 
months by verifying. . .” to avoid a 
forced two-unit shutdown in order to 
perform surveillance. 

110. Under Technical Specification 
4.7.1.2, add c. to read, “At least once per 
18 months by verifying that each 
automatic valve properly cycles to its 
proper position in its required time 
following receipt of an automatic pump 
start signal.” This additional 
surveillance requirement ensures 
reliability of the valves. 

111. Page 3/4 7-7, under Technical 
Specification 3.7.3, revised ACTION 
statement to read, “b. With the RCIC 
system otherwise inoperable, operation 

. .” and add “a. With the condensate 
transfer pump discharge low pressure 
alarm instrumentation inoperable, 
monitor the CSS, LPCI, HPCI, and RCIC 
pressure locally at least once per 24 
hours” to provide an alternate method of 
monitoring and operational flexibility. 
112. Page 3/4 7-8, under Technical 
Specification 4.7.3, add d. to read, “In 
the event the RCIC system is actuated 
and injects water into the reactor 
coolant system, a Special Report shall 
be prepared and submitted to the 
Commission pursuant to Specification 
6.9.2 within 90 days describing the 
circumstances of the actuation and the 
total accumulated actuation cycles to 
date. The current value of the usage 
factor for each affected injection nozzle 
shall be provided in this Special Report 
whenever its value exceeds 0.70.” to 
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provide consistency within the technical 
specifications. 

113. Pages 3/4 7-9 through 3/4 7-12, 
regarding the inspection, testing and 
monitoring of safety-related snubbers 
would be revised to utilize an approved 
alternative acceptable surveillance 
criteria consistent with Susquehanna 
Unit 2 Technical Specifications. 

114. Pages 3/4 7-13 through 3/4 7-30, 
Table 3.7.4-1, is deleted from technical 
specifications as permitted by NRC 
Generic Letter No. 84-13, dated May 3, 


1964. 

115. Page 3/4 7-36, under Technical 
Specification 3.7.6.2, add “m. Fire Zone 
0-29B” and “n. Fire Zone 0-30A” to be 
consistent with the design reviews. 

116. Page 3/4 7-38, under Technical 
Specification 3.7.6.3, change g., h., and i., 
to h., i., and j.. respectively; change e. to 
g.; add “e. South Cable Chase” and “k. 
Room C-412 Soffit” to be consistent 
with the design reviews. 

117. Page 3/4 7-43, at end of Technical 
Specification 4.7.7.1.c., add “Sample 
shall be selected such that each 
penetration will be inspected every 15 
years.” to be consistent with NRC 
requirements ensuring proper selection 
of samples. 

118. Page 3/4 8-4, in Technical 
Specification 4.8.1.1.2.d., change 
beginning to read,~“At least once per 18 
months by:” to avoid a forced two-unit 
shutdown in order to perform 
surveillance. 

119. Page 3/4 8-4, delete Technical 
Specification 4.8.1.1.2.d.6. This change is 
consistent with the guidance provided in 
NRC Generic Letter 83-30. 

120. Pages 3/4 8-5, and 3/4 8-6, under 
Technical Specification 4.8.1.1.2.d., 
renumber paragraphs 7., 8., 9., 10., and 
11. as paragraphs 6., 7., 8., 9., and 10., 
respectively. This is an administrative 
change to correct the numbering in order 
to reflect a deletion. 

121. Page 3/4 8-6, delete Technical 
Specification 4.8.1.1.2.d.12 to meet the 
intent of the NRC requirements. These 
requirements are covered by other 
Technical Specifications. 

122. Page 3/4 8-6, under Technical 
Specification 4.8.1.1.2.d., renumber 
paragraphs 13., 14., and 15. as 
paragraphs 11., 12., and 13., respectively. 
To correct numbering to reflect technical 
specification changes. 

123. Page 3/4 8-6, in Technical 
Specification 4.8.1.1.2.e., change to read, 
“. . . at least 600 rpm in less than or 
equal to 10 seconds.” to correct a 
typographical error. 

124. Page 3/4 8-8, replace Table 
4.8.1.1.2-2 with revised table to correct 
typographical errors and list timers in 
sequential order by time setting. Unit 2 
loading timers have been added to the 


current table of Unit 1 timers to ensure 
Unit 2 activities will not affect Unit 1 
operation. 

125. Page 3/4 8-11, in Technical 
Specification 4.8.2.1.a.2., change to read, 
“There is correct breaker alignment to 
the battery chargers, and total battery 
terminal . . .” to check circuit breaker 
alignment to the battery charges to 
better verify OPERABILITY. 

126. Page 3/4 8-12, in Technical 
Specification 4.8.2.1.d., change beginning 
to read, “At least once per 18 months by 
verifying that either:” The change is a 
clarification of intent since shutdown is 
not a necessary condition to perform the 
surveillance. 

127. Page 3/4 8-13, in Technical 
Specification 4.8.2.1.e., change beginning 
to read, “At least once per 60 months by 
verifying . . .” The change is a 
clarification of intent since shutdown is 
not a necessary condition to perform the 
surveillance. 

128. Page 3/4 8-17, in Technical 
Specification 3.8.3.1.a. under 1.c) and 
2.c), change “1B219” and “1B229” 
respectively, to read, “1B219*” and 
“1B229*” and add footnote to read, 
“*The associated swing bus automatic 
transfer switch shall be OPERABLE.” by 
providing reference to the swing bus 
automatic transfer switch in the LCO 
provides an additional control. 

129. Page 3/4 8-18, new top of page, 
delete words “ACTION: (Continued)” to 
provide consistency with the charge 
proposed in number 128. 

130. Page 3/4 8-18, under ACTION, 
add c. to read, “With an A.C. power 
distribution system swing bus transfer 
switch inoperable, restore the 
‘inoperable bus transfer switch to 
OPERABLE status within 7 days, or be 
in at least HOT SHUTDOWN within the 
next 12 hours and in COLD 
SHUTDOWN within the following 24 
hours.” This change provides an 
appropriate action statement to support 
the proposed change in number 128. 

131. Page 3/4 8-18, redesignate 
Technical Specification 4.8.3.1 as 
Technical Specification 4.8.3.1.1 to 
achieve consistency within the technical 
specifications. 

132. Page 3/4 8-18, add Technical 
Specification 4.8.3.1.2 to read, “The A.C. 
power distribution system swing bus 
automatic transfer switches shall be 
demonstrated OPERABLE at least once 
per 31 days by actuating the load test 
switch or by disconnecting the normal 
power source to the transfer switch and 
verifying that swing bus automatic 
transfer is accomplished.” to provide 
consistency with the proposed change in 
number 128. 

133. Page 3/4 8-19, under Technical 
Specification 3.8.3.2.a.1.c), change 


“1B219” to read “1B219*” and add the 
associated footnote to read, ““* The 
associated swing bus automatic transfer 
switch shall be OPERABLE if LPCI 
pumps A and C alone are fulfilling the 
requirements of Specification 3.5.2.” to 
provide consistency with the proposed 
change in number 128. 

134. Page 3/4 8-19, under Technical 
Specification 3.8.3.2.a.2.c), change 
“1B229” to read “1B229**" and add the 
associated footnote to read, “** The 
associated swing bus automatic transfer 
switch shall be OPERABLE if LPCI 
pumps B and D alone are fulfilling the 
requirements of Specification 3.5.2.” to 
provide consistency with the proposed 
change in number 128. 

135. Page 3/4 8-23, redesignated 
Technical Specification 4.8.4.1.a.2. as 
Technical Specification 4.8.4.1.a.2.a. and 
change end of paragraph to read“. . . 
type have been functionally tested, or” 
to provide consistency with the 
proposed change in number 128. 

136. Page 3/4 8-23, under Technical 
Specification 4.8.4.1.a.2., add b. to read, 
“By replacing 100% of all required 
fuses.” to provide an option to 
representative sample testing. 

137. Page 3/4 8-28, under Technical 
Specification 3.8.4.2 designate the 
current ACTION statement as a. to 
provide proper identification as an 
additional action statement is being 
added. 

138. Page 3/4 8-28, under ACTION, 
add b. to read, “The provisions of 
Specification 3.0.4 are not applicable.” 
to clarify that reactor start-up need not 
be restricted when administrative 
controls in accordance with action 
statements are taken for an inoperable 
thermal overland bypass circuit. 

139. Page 3/4 8-33, change Technical 
Specification 4.8.4.3.a. to read, “By 
performance of a CHANNEL 
FUNCTIONAL TEST each time the plant 
is in COLD SHUTDOWN for a period of 
more than 24 hours, unless performed 
within the previous 6 months.” Delete 
reference to footnote * and delete 
footnote * to provide more flexibility in 
test frequency and avoid a forced cold 
shutdown condition to perform the 
subject testing. 

140. Page 3/4 9-4, change Technical 
Specification 4.9.2.c. to read, “. . . count 
rate is at least 0.7 cps: ***” and revise 
footnote *** to read, “Provided the 
signal-to-noise ratio is (greater than or 
equal to) 2; otherwise, 3 cps.” The 
present technical specification refers to 
initial loading and startup. This change 
will provide setpoints consistent with 
NRC generic resolution. 

141. Page 3/4 9-7, change footnote * to 
read, “Except movement of control rods 
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with their normal drive system.” 
Deleting the words “incore 
instrumentation” normal movement of 
SRM’s, IRMs, TIPs or special movable 
detectors is not considered a core 
alteration. 

142. Page 3/4 9-8, change Technical 
Specification 4.9.6.1.b. to read, “. . . 
grappel hook to (greater than or equal 
to) 8 feet below. . .” This change 
removes the symbol for greater than 
replaces it with the words in parenthesis 
above. This is a clarification of intent. 

143. Page 3/4 10-1, change Technical 
Specification 3.10.1 to read, “The 
provisions of Specification 3.4.2, 3.6.1.1, 
3.6.1.3, and 3.9.1, function 8 of 
Specification 3.3.7.5, and Table 1.2 may 
. . -” The additional words cover the 
hydrogen and oxygen analyses on the 
Accident Monitoring Instrumentation 
section, containment atmosphere 
sampling need not be required if 
containment integrity is not required. 

144. Page 3/4 11-19, redesignate 
Technical Specification 4.11.2.8 as 
Technical Specification 4.11.2.8.1 to 
properly identify the specific Technical 
Specification as an additional Technical 
Specification is being added. 

145. Page 3/4 11-19, add Technical 
Specification 4.11.2.8.2 to read, “Prior to 
use of the purge system through the 
standby gas treatment system assure 
that: 

a. Both standby gas treatment system 
trains are OPERABLE whenever the 
purge system is in use, and 

b. Whenever the purge system is in 
use during OPERATIONAL 
CONDITION 1 or 2 or 3, only one of the 
standby gas treatment system trains 
may be used.” 

This change is consistent with the 
present NRC concerns. 

146. Page 3/4 12-3, under the Sampling 
and Collection Frequency column, for 
Exposure Pathway 2., add reference to 
note c. This change corrects a 
typographical omission. 

147. Page 3/4 12-5, under the Sampling 
and Collection Frequency column, for 
Exposure Pathway 4.c., add reference to 
note j. This change corrects a 
typographical omission. 

148. Page 3/4 12-10, under the Milk 
column, change “15” to read “60” for 
Ba-140 and add “15” for La-140. This is 
an administrative change to correct a 
typographical error. 

149. Page 5-1, change Technical 
Specification 5.2.3 to read, “The 
secondary containment consists of the 
Unit 1 and Unit 2 Reactor Buildings, the 
Reactor. . .” and“. . .a minimum free 
volume of 5,755,600 cubic feet.” At the 
Susquehanna site, reactor operation and 
contro] is accomplished in a dual type 
control room where controls and reactor 


operators for each unit are located. The 
plant design for both units is generally 
identical with some minor differences as 
described in the Final Safety Analysis 
Report for Susquehanna. Consequently, 
consistency and uniformity between 
Unit 1 and Unit 2 Technical 
Specifications will minimize the 
potential for confusion and Technical 
Specification violation, and allow a 
consistent basis for operating, 
maintenance and surveillance 
procedures for both units. This is an 
administrative change. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of standards 
for a no significant hazards 
consideration determination by 
providing certain examples (48 FR 
14870). The examples of actions 
involving no significant hazards 
consideration include: (i) A purely 
administrative change to the Technical 
Specifications to achieve consistency 
throughout the Technical Specifications, 
correction of errors or clarification; (ii) a 
change that constitutes an additional 
limitation restriction, or control not 
presently included in the Technical 
Specifications; (vi) a change which 
either may result in some increase to the 
probability or consequences of a 
previously-analyzed accident or may 
reduce in some way a safety margin, but 
where the results of the change are 
clearly within all acceptable criteria 
with respect to the system or component 
specified in the Standard Review Plan: 
for example, a change resulting from the 
application of a small refinement of a 
previously used calculational model or 
design method; and (vii) a change to 
make a license conform to changes in 
the regulations, the license change 
results in very minor changes to facility 
operations clearly in keeping with the 
regulations. 

The changes proposed in the 
application for amendment are 
encompassed by these examples in the 
following ways: 

(1) The following proposed changes in 
the Technical Specification are for 
typing errors, correcting notation, 
updating the index (Table cf Contents), 
minor changes to add clarity, 
maintaining consistency between 
technical specifications, and updating to 
reflect two unit operation, and are 
encompassed by the Commission's 
example-(i) of actions not likely to 
involve significant hazards 
considerations: (items are enumerated 
as above) Items 1, 2, 3, 5, 8, 9, 11, 10, 12, 
13, 14, 18, 19, 20, 23, 24, 25, 28, 29, 31, 32, 
34, 35, 37, 38, 41, 42, 57, 64, 66, 68, 69, 70, 
71, 75, 81, 82, 84, 85, 86, 87, 88, 89, 94, 95, 
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96, 97, 98, 99, 100, 101, 102, 103, 105, 106, 
107, 109, 113, 114, 118, 120, 122, 123, 124, 
126, 127, 129, 131, 135, 137, 138, 139, 142, 
143, 144, 146, 147, 148, and 149. 

(2) The following proposed changes in 
the Technical Specifications are 
requirements more conservative than 
the present Unit 1 requirements and are 
encompassed by the Commission’s 
example (ii) of actions not likely to 
involve significant hazards 
considerations: Items 6, 7, 15, 16, 17, 21, 
22, 26, 27, 30, 33, 36, 39, 40, 43, 44, 45, 46, 
47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 58, 59, 
60, 61, 62, 63, 67, 77, 78, 79, 80, 90, 91, 92, 
93, 104, 108, 110, 111, 112; 115, 116, 117, 
119, 124, 125, 128, 130, 132, 133, 134, 136, 
140, 141, and 145. 

(3) The following is a proposed change 
which may reduce in some way the 
safety margin but clearly is within the 
acceptable criteria in the Standard 
Review Plan and is encompassed by the 
Commission’s example (vi) of actions 
not likely to involve significant hazards 
consideration: Item 65. 

(4) The following proposed changes in 
the Technical Specifications are changes 
to make the license conform to changes 
in the regulations, where the license 
change results in very minor changes to 
facility operation clearly in keeping with 
the regulations so that these changes fall 
within the Commission's example (vii) 
of actions not likely to involve 
significant hazards considerations: 
Items 72, 73, 74, 76, 114, and 119. 

The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license fora 
facility involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The NRC staff has determined that the 
proposed amendment Item 4 will not: 

(1) Involve a significant increase in 
the possibility or consequences of an 
accident previously evaluated because 
the time taken to determine 
SHUTDOWN MARGIN does not form 
the basis for any safety analysis 
described in FSAR Chapter 15. It is a 
nuclear design parameter which is a 
measure used to ensure that the reactor 
can be made subcritical from any 
operating condition, including reactivity 
transients during postulated accidents. 
For this reason, it is important that it be 
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determined in a timely manner, but also 
within an achievable time frame. 
Therefore, this change, which proposes 
amore realistic minimum achievable 
time frame meets the staff objective 
without affecting existing safety 
analyses. 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
this issue relates to an operator action 
which is not considered to be significant 
as long as it is performed in a 
reasonable time frame. Therefore, as 
long as this condition is met, no new 
accident situation is postulated. 

(3) Involve a significant reduction in 
the margin of safety because the 
increase in time for operator action is 
reasonable and meets the objective and 
intent of the provision. 

Item No. 83 will not: 

(1) Involve a significant increase in 
the possibility or consequences of an 
accident previously evaluated because 
the purpose of this ACTION statement 
is to limit the possibility of an 
unmonitored release through the Stand- 
by Gas Treatment System. Since an 
alternative method of performing this 
function is being proposed, no safety 
analysis is affected. 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
the required monitoring function is still 
performed. 

3) Involve a significant reducton in the 
margin of safety because the required 
function is being performed in a time 
frame consistent with what is required 
for other radiological effluent 
instrumentation where grab sampling is 
permitted. 

Item No. 121 will not: 

1) Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
the safety analyses in the FSAR assume 
the diesel generators start within 10 
seconds. The subsequent four starts 
required by this surveillance are not 
necessary to meet the existing analysis. 
The first 10-second start is achieved by 
performance of other existing 
surveillances, e.g., 4.8.1.1.2.a.4 and 
4.8.1.1.2.a.7. 

2) Create the possibility of a new or 
different kind of a new or different kind 


’ of accident from any accident previously 
- evaluated because the analytical 


requirements of this specification are 
already addressed by existing 
surveillance requirements. 

3) Involve a significant reduction in 
the margin of safety because the intent 
of the test is met by achieving a 10- 
second start. The existing technical 
specification requirement addresses 
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design reliability criterion, i.e. verifying 
air accumulator capacity. This function 
is already addressed by technical 
specification 4.8.1.1.2.a.7, which requires 
air receiver pressure verification. 

Item No. 139 will not: 

1) Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
the purpose of the proposed change is to 
provide a more flexible text frequency 
that eliminates having to go into a 
forced cold shutdown condition to 
perform the subject testing. Therefore, 
no requirements that form the basis for 
any existing safety analysis have been 
altered. 

2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
the subject change does not affect any 
plant design function as described in the 
FSAR 


3) Involve a significant reduction in 
margin of safety because there will be a 
reduction in testing while the unit is in a 
degraded (LCO) condition. This 
balances out the possibility of longer 
periods between tests. 

Therefore, since the application for 
amendment involves proposed changes 
that are similar to examples for which 
no significant hazards consideration 
exists, or has determined on a case by 
case basis that no significant hazards 
consideration exists the staff has made 
a proposed determination that the 
application for amendment involves no 
significant hazards consideration. 

Local Public Document Room 
/ocation: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 1800 M Street N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: A. Schwencer. 


Pennsylvania Power & Light Company, 
Docket No. 50-387 Susquehanna Steam 
Electric Station, Unit 1, Luzerne County, 
Pennsylvania 


Date of amendment request: 
September 7, 1984. 

Description of amendment request: 
The purpose of the proposed 
amendment request is to change 
Technical Specification 4.8.4.1.a by the 
addition of paragraph 3 to read, 
“Functionally testing each overcurrent 
relay listed in Table 3.8.4.1-1. Testing of 
these relays shall consist of injecting a 
current in excess of 120% of the nominal 
relay initiation current and measuring 
the response time. The measured 
response time shall be within +10% of 
the specified value.” Additionally, 


Technical Specification Table 3.8.4.1-1 
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would be modified by the addition of 
section c listing the reactor recirculation 
pump circuit breaker overcurrent relays 
with their associated specification 
valves. The proposed change supports 
modifications involving the installation 
of overcurrent relays on each reactor 
recirculation pump circuit breaker in 
order to provide redundant overcurrent 
protection for the primary containment 
penetration conductor. 

Basis for Proposed No Significant 
Hazards Consideration Determination: 
The licensee in his letter dated 
September 7, 1984, stated that the 
proposed change does not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated because the equipment being 
installed is seismically and 
environmentally qualified for its service 
location, and will not adversely affect 
existing equipment. The time delay trip 
for the overcurrent relay was chosen 
such that it will not interfere with the 
anticipated transient without scram 
(ATWS) trip of the breakers. The 
existing analysis takes credit for core 
flow resulting from the coastdown of the 
combined inertia of the recirculation 
pump and the motor-generator (MG) set 
until the breakers trip on ATWS. For a 
small break loss of coolant accident, the 
ATWS trip occurs at 40 seconds. The 
overcurrent relay trip time is 80 seconds 
to ensure that the relays will not operate 
and decouple the inertias of the pump 
and the MG set. The licensee states the 
proposed change does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because the time delay trip 
for the overcurrent relay was chosen so 
that the Final Safety Analysis Report 
analyses remain unaffected. The 
licensee also stated that the proposed 
changes does not involve a significant 
reduction in a margin of safety because 
the ATWS and End-of-Cycle recircu- 
lation pump trip technical specifications 
are unaffected by this change. The 
licensee states the modification 
enhances safety by providing redundant 
overcurrent protection. The staff agrees 
with the licensee's evaluation in this 
regard, and accordingly, the NRC staff 
proposes to find the amendment request 
involves no significant hazards 
consideration. 

Local Public Document Room 
Location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts & 
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Trowbridge, 1800 M Street, N.W., 
Washington, D.C. 20036. 
NRC Branch Chief: A. Schwencer. 


Pennsylvania Power & Light Company, 
Docket No. 50-387, Susquehanna Steam 
Electric Station, Unit 1, Luzerne County, 
Pennsylvania 


Date of amendment request: 
September 24, 1984. 

Description of amendment request: 
The purpose of the proposed 
amendment is to change Technical 
Specification Table 3.3.7.1-1 to reflect 
the installation of a permanent radiation 
monitoring system in the new fuel 
storage vault and spend fuel storage 
pool areas specifically, for items 2.a. (1) 
and 2.a. (2) the “Minimum Channels 
Operable” would be changed from “1” 
to “2”, and for item 2.a. (1) the 
“Measurement Range” would be 
changed from “10 2 to 10° mR/hr” to 
read “10 ' to 10° mR/hr.” 

Basis for Proposed No Significant 
Hazards Consideration Determination: 
The Commission has provided guidance 
concerning the application of the no 
significant hazards consideration 
standard by providing certain examples 
(48 FR 14870). One of the examples of 
actions not likely to involve a significant 
hazards consideration, example (ii), 
relates to a change that constitutes an 
additional limitation, restriction, or 
control not presently included in the 
technical specifications. The proposed 
changes to increase the “Minimum 
Channels Operable” from 1 to 2 for 
Items 2.a.1) and 2.a.2) in Technical 
Specification Table 3.3.7.1-1 are changes 
which constitute an additional 
limitation, restriction or control not 
presently included in the technical 
specifications, and therefore, the NRC 
staff proposes to find that these changes 
do not involve a significant hazards 
consideration. The licensee in his letter 
dated September 24, 1984, stated that 
the change in “Measurement Range” for 
item 2.a.1) in Technical Specification 
Table 3.3.7.1-1 is a change which is 
consistent with the detection 
requirements specified in 10 CFR 70.24. 
The measure range of the radiation 
monitor is for indication and is not 
taken for credit in any accident analysis. 
This change clearly does not (1) involve 
a significant increase in the probability 
or consequences of an accident 
previously evaluated, (2) create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated, or (3) involve a significant 
reduction ina margin of safety. 
Therefore, the NRC staff proposes to 
find that the change in Measurement 
Range clearly involves no significant 
hazards consideration. 


Local Public Document Room 
Location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 1800 M Street, NW., 
Washington, D.C. 20036. 

NRC Branch Chief: A. Schwencer. 


Pennsylvania Power & Light Company, 
Docket No. 50-387, Susquehanna Steam 
Electric Station, Unit 1, Luzerne County, 
Pennsylvania 


Date of amendment request: October 
31, 1984 

Description of amendment request: 
The purpose of the proposed 
amendment is to change Technical 
Specification Tables a) 3.3.7.5-1 and 
4.3.7.5-1 “Accident Monitoring 
Instrumentation” to reflect the addition 
of the ex-core neutron flux monitor 
instrumentation b) 3.6.3-1 to reflect the 
addition of an excess flow check valve. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the no 
significant hazards consideration 
standards by providing certain 
examples (48FR14870). One of the 
examples of actions not likely to involve 
a significant hazards consideration, 
example (ii) which states: “A change 
that constitutes an additional limitation, 
restriction or control not presently 
included in the technical specifications; 
for example a more stringent 
surveillance requirement.” The proposed 
changes to Tables 3.3.7.5-1 and 4.3.7.5-1 
to increase neutron flux monitoring 
instrumentation and proposed changes 
to Table 3.6.3~1 to add an excess flow 
check valve are clearly changes which 
constitute an additional limitation, 
restriction or control not presently 
included in the technical specifications, 
and therefore, the NRC staff proposes to 
find that these changes do not involve a 
significant hazards consideration. 

Local Public Document Room 
/ocation: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. | 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 1800 M Street N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: A. Schwencer.- 
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Pennsylvania Power & Light Company, 
Docket No. 50-387 and 50-388, 
Susquehanna Steam Electric Station, 
Units 1 and 2, Luzerne County, 
Pennsylvania 


Date of amendment request: 
September 6, 1984. 

Description of amendment request: 
The purpose of the proposed 
amendment is to revise Susquehanna 
Unit 1-and Unit 2 Technical 
Specifications to 1) add an additional 
rod block monitor (RBM} setpoint of 
108%, creating a dual RBM setpoint to 
allow additional operating flexibility 
within the power flow map, 2) change 
the labels associated with Figures 3.2.3- 
1 and redesignate as Figure 3.2.3-1a and 
3) add Figure 3.2.3-1b. In addition, the 
proposed change revises Susquehanna 
Unit 1 Technical Specifications to 
update Figure 3.2.3.-1 as a result of 
actual startup test data relating to 
recirculation pump coastdown. 

Basis for Proposed No Significant 
Hazards Consideration Determination: 
The licensee in his letter dated 
September 6, 1984, stated that the 
proposed dual RBM setpoint technical 
specification does not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated because with use of the 
second RBM setpoint at 108%, a 
correspinding increase in the Critical 
Power Ration (CPR) margin is made to 
assure adequate margin to the Minimum 
Critical Power Ratio (MCPR) Safety 
Limit. The licensee stated that the dual 
RBM setpoint does not create the 
possibility of a new or different kind of 
accident from any previously evaluated 
because the change does not change 
hardware design and the relaxed RBM 
setpoint is offset by an increase in the 
CPR margin. The licensee also stated 
that the dual RBM setpoint does not 
result in a significant reduction in a 
margin of safety because the existing 
MCPR Safety Limit remains in effect 
with the addition of the record RBM 
setpoint due to a corresponding increase 
in the CPR margin with the relaxed RBM 
setpoint. The staff agrees with the 
licensee’s evaluation in this regard, and 
accordingly proposes to find the 
proposed change for dual RBM set- 
points involve no significant hazards 
consideration. } 

The Commission has provided 
guidance concerning the application of 
the no significant hazards consideration 
standards by providing certain 
examples. Examples of actions not likely 
io involve significant hazards 
considerations include example (i), a 
purely administrative change to 








ir 





technical specifications: for example, a 
change to achieve consistency 
throughout the technical specifications, 
correction of an error, or a change in 
nomenclature, and example (ii), a 
change that constitutes an additional 
limitation, restriction or contro] not 
presently included in the technical 
specifications. The NRC staff proposes 
to find that the proposed changes to 
Figure 3.2.3-1 as a result of recirculation 
pump coastdown test data is within 
example (ii) since the change results in a 
more restrictive MCPR limits, and 
therefore, does not involve a significant 
hazards consideration. The NRC staff 
proposes to find the proposed labeling 
changes to Figure 3.2.3-1 are within 
example (i), as a change in 
nomenclature for greater clarity, and 
therefore, do not involve a significant 
hazards consideration. 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 

Attorney for licensee: jay Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 1800 M Street, NW., 
Washington, D.C. 20036. 

NRC Branch Chief: A. Schwencer. 


Pennsylvania Power & Light Company, 
Docket No. 50-387 and 50-388, 
Susquehanna Steam Electric Station, 
Units 1 and 2, Luzerne County, 
Pennsylvania 


Date of amendment request: 
September 19, 1984. 

Description of amendment request: 
The purpose of the proposed 
amendment request is to change 
Susquehanna Unit 1 and Unit 2 
Technical Specification Table 3.8.4.2-1 
by revising the list of motor-operated 
valves in the Emergency Service Water 
(ESW) system to support the corrective 
action described in the licensee’s final 
report dated September 22, 1983, 
regarding a deficiency involving water 
hammer in the ESW system. 
Specifically, ESW valves HV-08693A 
and B would be added to Technical 
Specification Table 3.8.4.2-1 for Unit 1 
and Unit 2. Additionally, in the Unit 2 
Technical Specifications ESW pump 
discharge valves HV-01101 A, B, C and 
D would be deleted from Technical 
Specification Table 3.8.4.2-1. 

Basis for Proposed No Significant 
Hazards Consideration Determination: 
The licensee in his letter dated 
September 19, 1984, stated the deletion 
of ESW valves HV-01101 A, B, C and D 
from Table 3.8.4.2—1 of the Unit 2 
Technical Specifications does not 
involve a significant increase in the 
probability or consequences of an. 
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accident previously evaluated because 
these valves with removal of the motor 
operators and installation of manual 
operators, will be locked open and are 
not required to change position in order 
for the ESW loop to function properly. 
The licensee stated that this change 
does not create the possibility of a new 
or different kind of accident from any 
accident previously evaluated because 
the original design of the ESW pump 
discharge valves required manual 
operators. The design was changed to 
motor-operated valves as an interim fix 
to the water hammer deficiency under 
the provisions of 10 CFR 50.59. This 
change returns these valves to their 
original design configuration. The 
licensee also stated that this change 
does not involve a significant reduction 
in a margin of safety because the 
proposed changes will mitigate water 
hammer in the ESW system and 
therefore improve the margin of safety. 
The staff agrees with the licensee's 
evaluation in this regard, and 
accordingly, the NRC staff proposes to 
find that this change involves no 
significant hazards consideration. 

The Commission has provided 
guidance concerning the application of 
the no significant hazards consideration 
standards by providing certain 
examples (48 FR 14870). One of the 
examples of action not likely to involve 
a significant hazards consideration, 
example (ii), relates to a change that 
constitutes an additional limitation, 
restriction, or control not presently 
included in the technical specifications. 
The change to add ESW valves HV- 
08693 A and B to Table 3.8.4.2-1 for 
Units 1 and 2 is a change which 
constitutes an additional limitation, 
restriction or control not presently 
included in the technical specifications, 
and therefore, the NRC staff proposes to 
find that this change does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 1800 M Street, NW.., 
Washington, D.C. 20036. 

NRC Branch Chief: A. Schwencer. 


Pennsylvania Power & Light Company, 
Docket No. 50-387 and 50-388, 
Susquehanna Steam Electric Station, 
Units 1 and 2, Luzerne Couniy, 
Pennsylvania 


Date of amendment request: 
September 19, 1984. 

Description of amendment request: 
The purpose of the proposed 
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amendment is to revise Technical 
Specification 4.6.1.7 to support 
relocation of temperature elements used 
to monitor drywell atmosphere — 
temperature in the area of the 
recirculation pumps. Specifically, part 
“c” would be modified to read “737’” 
under the “Elevation” column and “150°, 
300°” under the “Azimuth” column to 
support relocation of the temperature 
elements in order to obtain a more 
representative measurement of 
temperature in the recirculation pump 
area. The “Azimuth” column of part “d” 
would be revised to read, “270°, 85°” 
instead of “60°, 85°.” The change is an 
editorial correction. 

Basis for Proposed No Significant 
Hazards Consideration Determination: 
The licensee in his letter dated 
September 19, 1984, stated that the 
changes to the Technical Specification 
4.6.1.7.c. do n®t (1) involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluate, (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety because the 
temperature elements are neither safety- 
related nor Class 1E, and the change 
does not effect any existing safety- 
related system. The NRC staff agrees 
with the licensee’s evaluation in this 
regard, and accordingly, the NRC staff 
proposes to find the proposed changes 
to Technical Specification 4.6.1.7.c 
involve no significant hazards 
consideration. 

The Commission has provided 
guidance concerning the application of 
the no significant hazards consideration 
standards by providing certain 
examples (48 FR 14870). One of the 
examples of actions not likely to involve 
a significant hazards consideration, 
example (i), a purely administrative 
change to technical specifications: for 
example, a change to achieve 
consistency throughout the technical 
specifications, correction of an error, or 
a change in nomenclature. The change 
to Technical Specification 4.6.1.7.d is an 
editorial correction to the currently 
listed element on elevation 711’ where 
the azimuth was inadvertently reversed 
with the element elvation 711’ under 
Technical Specification 4.6.1.7.c. The 
NRC staff proposes to find the change to 
Technical Specification 4.6.1.7.d is 
purely administrative and therefore does 
not involve a significant hazards 
consideration. 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71 South 
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Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 1800 M Street, NW.., 
Washington, D.C. 20036. 

NRC Branch Chief: A. Schwencer. 


Pennsylvania Power & Light Company, 
Docket No. 50-387 and 50-388, 
Susquehanna Steam Electric Station, 
Units 1 and 2, Luzerne County, 
Pennsylvania 


Date of amendment request: 
September 19, 1984. 

Description of amendment request: 
The purpose of the proposed 
amendment request is to change 
Susquehanna Unit 1 and Unit 2 
Technical Specifications 4.6.5.3 and 4.7.2 
regarding HEPA filters and charcoal 
adsorber units to incorporate 
clarifications discussed in NRC Generic 
Letter No. 83-13, dated March 2, 1983. 
The clarification to the Technical 
Specifications were provid ed to clearly 
reflect the required relationship between 
the guidance in Regulatory Guide 1.52, 
Revision 2, and ANSI N510-1975; the 
testing requirements of the HEPA filters 
and charcoal adsorber units; and the 
NRC staff assumptions used in its safety 
evaluations for the ESF atmospheric 
cleanup systems. 

Basis for Proposed No Significant 
Hazards Consideration Determination: 
The Commission has provided guidance 
concerning the application of the no 
significant hazards consideration 
standards by providing certain 
examples (48 FR 14870). One of the 
examples of actions not likely to involve 
significant hazards considerations, 
example (i), is a purely administrative 
change to technical specifications: for 
example, a change to achieve 
consistency throughout the technical 
specifications, correction of an error, or 
a change in nomenclature. The NRC 
staff proposes to find that the change to 
Susquehanna Unit 1 and Unit 2 
Technical Specification 4.6.5.3 and 4.7.2 
falls within the Commission’s example 
{i) and does not involve a significant 
hazards consideration because the 
change as discussed in NRC Generic 
Letter No. 83-13 provides clarification to 
the technical specification to clearly 
reflect the relationship between the 
guidance in Regulatory Guide 1.52, 
Revision 2, and ANSI N510-1975; the 
testing requirements of the HEPA filters 
and charcoal adsorbers units; and the 
NRC staff assumptions used in its safety 
evaluations for the ESF atmospheric 
cleanup systems. 

Local Public Document Room 
Location: Osterhout Free Library, 
Reference Department, 71 South 


Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 1800 M Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: A. Schwencer. 


Pennsylvania Power & Light Company, 
Docket No.‘50-388 Susquehanna Steam 
Electric Station, Unit 2, Luzerne County, 
Pennsylvania 


Date of amendment request: 
September 25, 1984, as amended 
November 12, 1984. 

Description of amendment request: 
The purpose of the proposed 
amendment request is to physically 
modify the plant by adding two motor 
operated valves to the ESW system 
return lines from the Unit 2 direct- 
expansion (DX) units. This physical 
plant modification will be reflected in 
Table 3.8.4.2-1 of the Technical 
Specifications. Table 3.8.4.2-1 will show 
the addition of two motor operated 
valves in the ESW system. 

Basis for Proposed No Significant 
Hazards Consideration Determination: 
The licensee in his letters dated 
September 25, 1984, and November 12, 
1984, stated that the proposed addition 
of the two motor operated valves to the 
ESW system and to Table 3.8.4.2-1 of 
the Technical Specifications do not 1) 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated, 2) create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated, or 3) involve a significant 
reduction in a margin of safety. The 
proposed modifications do not affect the 
capability of ESW to function properly 
under normal or accident conditions. 

The Commission has provided 
guidance concerning the application of 
the no significant hazards consideration 
standards by providing certain 
examples (48 FR 14870). One of the 
examples of actions not likely to involve 
a significant hazards consideration is 
example (ii}—a change that constitutes 
an additional limitation, restriction, or 
control not presently included in the 
technical specifications: for example, a 
more stringent surveillance requirement. 

The change to Table 3.8.4.2-1 clearly is 
an addition that constitutes an 
additional limitation, restriction or 
control not presently included in the 
Technical Specifications. Therefore, the 
NEC staff proposes to find the change to 
Technical Specification Table 3.8.4.2-1 
does not involve a significant hazards 
consideration. 

Local Public Document Room 
Location: Osterhout Free Library, 
Reference Department, 71 South 
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Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts & 
Trowbridge, 1800 M Street, N.W., 
Washington, D.C. 20036. 

NRC Branch Chief: A. Schwencer. 


Philadelphia Electric Company, Public 
Service Electric and Gas Company, 
Delmarva Power and Light Company, 
and Atlantic City Electric Company, 
Dockets Nos. 50-277 and 50-278, Peach 
Bottom Atomic Power Station, Units 
Nos. 2 and 3, York County, Pennsylvania 


Date of amendment request: 
September 19, 1984. 

Description of amendment request: 
The proposed amendment request to the 
Peach Bottom Atomic Power Station 
Units 2 and 3 Technical Specifications 
(TSs} would add a surveillance 
requirement for the Automatic 
Depressurization System (ADS) Bypass 
Timer and would change the title of the 
“Auto Blowdown Timer” to “ADS 
Actuation Timer” in order to correctly 
identify the function of the timer on 
Table 3.2.B (“Instrumentation That 
Initiates or Controls the Core and 
Containment Cooling Systems”). These 
requests reflect the NRC approved 
modification to the Peach Bottom ADS 
required to comply with Item ILK.3.18 
(ADS Actuation) of NUREG-0737, 
“Clarification of TMI Action Plan 
Requirements”. 

Basis for proposed no significant 
hazards consideration determination: 
The ADS is currently activated 
automatically upon coincident signals of 
(1) low water level in the reactor, (2) 
high drywell pressure, and (3) low 


. pressure ECCS pumps running. For 


transient and accident events which do 
not directly produce a high drywell 
signal and are degraded by a loss of all 
high pressure injection systems, 
adequate core cooling is assured by 
manual depressurization of the reactor 
followed by injection from the low 
pressure systems. To reduce the 
dependence on operator action and to 
satisfy Item II.K.3.18 of NUREG-0737, 
the licensee proposed by letter dated 
July 15, 1983, to modify the ADS control 
logic by bypassing the high drywell 
pressure permissive using a bypass 
timer and the addition of a manual 
inhibit switch. These hardware 
modifications were approved by the 
staff by letters dated June 3, 1983, and 
June 5, 1984. Associated with the above 
approved modifications was a request ° 
by the NRC staff for a justification for 
the setting on the bypass timer, periodic 
testing plans for the timer, and a 
surveillance plan for the manual! switch. 
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The licensee's proposed TSs are in 
response to these requests and would 
add periodic surveillance (testing) 
requirements for the bypass timer. 
Surveillance testing of the manual 
switch would be covered by the current 
TS requirements for ADS logic testing 
and, therefore, no additional TSs were 
proposed by the licensee. 

The Commission has provided 
guidance for determining whether a 
proposed amendment involves a 
significant hazards consideration (48 FR 
14870). An example of an amendment 
that is not likely to involve a significant 
hazards consideration is “({ii). . .a 
change that constitutes an additional 
limitation, restriction, or control not 
presently inciuded in the technical 
specifications: for example, a more 
stringent surveillance requirement”. 

The proposed change as discussed 
above fits this example because it adds 
a surveillance requirement to the Peach 
Bottom TSs which is presently not 
included. 

The proposed title change concerning 
the ADS Timer, described above, also 
fits one of the examples of an 
amendment not likely to involve a 
significant hazards consideration; 
namely, “{i) a purely administrative 
change to the techical specifications: for 
example, a change to achieve 
consistency throughout the technical 
specifications, correction of an error, or 
a change in nomenclature”. This 
proposed title change from “Auto 
Blowdown Timer” to “ADS Actuation 
Timer” is a c!.ange in nomemclature 
which is intended to correctly identify 
the function of the timer. 

Since the application involves propose 
changes for which no significant 
hazards considerations exist, the staff 
has made a proposed determination that 
this application for amendment involves 
no significant hazards consideration. 

Loca! Public Document Room 
location: Government Publications 
Section, State Library of Pennsylvania, 
Education Building, Commonwealth and 
Walnut Streets, Harrisburg, 
Pennsylvania. 

Attorney for licensee: Troy B. Conner, 
Jr., 1747 Pennsylvania Avenue, N.W., 
Washington, D.C. 20006. 

NRC Branch Chief: John F. Stoiz. 


Portland General Electric Company et. 
al., Docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 


Date of amendment request: October 
1, 1984. This amendment request 
supersedes an earlier request dated 
March 39, 1983. 

Description of amendment request: 
The amendment would add new 
requirements for operability, visual 
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inspections and periodic testing of 
mechanical snubbers to ensure that 
these devices are operable. Snubbers 
are attached to piping and equipment to 
provide restraint during a seismic or 
other event which initiates dynamic 
loads, yet allow slow motion such as 
that produced by thermal expansion. 
The amendment would also make minor 
revisions to the requirements for testing 
and inspection of hydraulic snubbers, 
such as including large-capacity 
snubbers (which can now be tested) in 
the functional test program, and more 
clearly defining the acceptance criteria 
for visual inspection and functional 
testing. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether 
license amendments involve no 
significant hazards considerations by 
providing certain examples which were 
published in the Federal Register on 
April 6, 1983 (48 FR 14870). One of the 
examples of actions involving no 
significant hazards consideration is a 
change that constitutes an additional 
limitation, restriction, or control not 
presently included in the technical 
specifications: for example, a more 
stringent surveillance requirement. The 
amendment request, discussed above, 
fits this example. On this basis, the 
Commission proposes to determine that 
the amendment involves no significant 
hazards consideration. 

Local Public Document Room 
location: Multnomah County Library, 


801 S.W. 10th Avenue, Portland, Cregon. 


Attorney for licensee: ].W. Durham, 
Senior Vice President, Portland General 
Electric Company, 121 S.W. Salmon 
Street, Portland, Oregon 97204. 

NRC Branch Chief: James R. Miller. 


Portland General Electric Company, et 
al., Docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 


Daie of amendment request: 
November 2, 1984. 

Description of amendment request: 
The amendment would delete facility 
license condition 2.C.(10) relating to the 
U.S./International Atomic Energy 
Agency {IAEA) Safeguards program. 
Under this program, the Trojan facility 
was subject fo [AEA inspections of 
nuclear material accounting and nuclear 
material control. The amendment would 
not alter in any way the safeguards 
provisions required by NRC regulations. 

The termination provision of license 
condition 2.C.(10) provides that the 
IAEA program be terminated as of the 
date of such notice from the NRC. That 
notice was provided to the licensee in a 








letter dated May 21, 1984 and 
accordingly the LAEA inspection 
program was terminated at that time. 

The proposed amendment would 
delete this license condition since it is 
no longer in effect. 

Basis for proposed no significant 
hazards consideration determination: 
As explained above, the amendment 
will delete a license condition which is 
no longer in effect. Therefore the 
proposed action is purely administrative 
in nature. 

Operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident, or 
(3) involve a significant reduction in a 
margin of safety. Based on the foregoing, 
the NRC staff proposes to determine 
that the proposed amendment does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: Multnomah County Library, 
801 S.W. 10th Avenue, Portland, Oregon. 

Attorney for licensee: J.W. Durham, 
Senior Vice President, Portland General 
Electric Company, 121 S.W. Salmon 
Street Portland, Oregon 97204. 

NRC Branch Chief: James R. Miller. 


Power Authority of the State of New 
York, Docket No. 50-333, James A. 
FitzPatrick Nuclear Power Plant, 
Oswego County, New York 


Date of amendment request: October 
9, 1984. 

Description of amendment request: 
The proposed amendment would revise 
the Technical Specifications to correct a 
typographical error in Table 3.2~7 
(“Instrumentation that Initiates 
Recirculation Pump Trip”) of Appendix 
A. 
As the existing Technical 
Specifications are written, this table 
requires that the instruments used to 
detect high reactor pressure for the 
purpose of initiating a recirculation 
pump trip have a setpoint greater than 
or equal to 1120 psig. This incorrectly 
establishes a lower limit for this 
setpoint. The intent of the recirculation 
pump trip is to provide a means of 
reducing reactor power and, 
consequently, reactor pressure in the 
event of a failure-to-scram. In the 
General Electric Company Topical 
Report NEDO-10349, “Analysis of 
Anticipated Transients without Scram,” 
(ATWS) dated March 1971, an upper 
limit is established for the reactor 
pressure setpoint for recirculation pump 
trip. The response of the FitzPatrick 














plant to a postulated ATWS event falls 
within the envelope of events given in 
this topical report. (see FitzPatrick 
Technical Specifications, page 60). 
Therefore, Table 3.2-7 should correctly 
establish an upper limit for the reactor 
pressure setpoint such that exceeding 
this limit will trip the recirculation 
pumps. Accordingly, the trip level 
setting associated with the reactor high 
pressure instrument would be changed 
from “greater than or equal to 1120 psig” 
to “less than or equal to 1120 psig.” 

Basis for proposed no significant 
hazards consideration determination: 

The Commission has made a proposed 
determination that the amendment 
requests involve no significant hazards 
consideration. Under the Commission's 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. Clearly, correction of 
the Technical Specifications to establish 
an upper limit for the reactor high 
pressure setpoint for recirculation pump 
trip in the event of a failure-to-scram 
satisfies the above criteria. 

Based on the foregoing, the 
Commission proposes to determine that 
the proposed license amendment does 
not involve a significant hazards 
consideration. 

Local Public Document Room 
/ocation: Penfield Library, State 
University College of Oswego, Oswego, 
New York. 

Attorney for licensee: Mr. Charles M. 
Pratt, Assistant General Counsel, Power 
Authority of the State of New York, 10 
Columbus Circle, New York, New York 
10019. . 

NRC Branch Chief: Domenic B. 
Vassallo. 


Power Authority of The State of New 
York, Docket No. 50-286, Indian Point 
Unit No. 3, Westchester County, New 
York 


Date of amendment request: October 
31, 1984. 

Description of amendment request: 
This proposed change revises 


The Safety Review Committee 
membership will be changed to include 
the next-to-highest level management in 
the Nuclear Generation, Engineering and 
Quality Assurance and Reliability 
Departments. The Directors of 
Mechanical, Electrical, Nuclear, Civil/ 
Structural, and Piping and Process in the 
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Design and Analysis Section of the 
Engineering Department will be 
replaced by the Vice President-Design 
and Analysis. The Managers of 
Radiological Health and Chemistry and 
Operational Analysis and Training in 
the Nuclear Generation Department will 
be replaced by the Vice President- 
Generic Nuclear Support. The Director 
of Environmental Programs in the 
Engineering Department will no longer 
be a member of the Committee. 

The Resident Managers for the Indian 
Point 3 and James A. FitzPatrick 
facilities will be included as voting 
members of the Safety Review 
Committee, whereas previously, these 
individuals were non-voting members. 
Also, the Consultant to the Safety 
Review Committee will be included as a 
voting member of the Committee, 
whereas previously, this individual was 
an alternate voting member. 

These changes in the Committee 
membership reduces the Committee to 
nine (9) voting members. 

Basis for proposed no significant 
hazards consideration determination: 
The proposed changes do not degrade 
the competence of the safety review 
committee and will assure that this 
aspect of plant safety management is 
adequate. Therefore the proposed , 
amendment clearly involves no 
significant hazards consideration, 
because the changes will not (1) involve 
a significant increase in the probability 
or consequences of an accident 
previously evaluated; or (2) create the 


~ possiblity of a new or different kind of 


accident from any accident previously 
evaluated; or (3) involve a significant 
reduction in a margin of safety. 
Accordingly, the Commission proposes 
to determine that these changes do not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: White Plains Public Library, 
100 Martine Avenue, White Plains, New 
York 10601. 

Attorney for licensee: Mr. Charles M. 
Pratt, 10 Columbus Circle, New York, 
New York 10019. 

NRC Branch Chief: Steven A. Varga. 


Public Service Electric and Gas 
Company, Docket Nos. 50-272 and 50- 
311, Salem Nuclear Generating Station, 
Unit Nos. 1 and 2, Salem County, New 
Jersey 


Date of amendment request: 
December 27, 1983 

Description of amendment request: 
The proposed amendments request 
consists of three (3) independent parts. 
Part (1) would modify the Salem Unit 1 
Technical Specifications, Table 3.3-1 
(Action 1) and Table 3.3-3 (Action 13) to 


read the same as Salem Unit 2 Technical 
Specifications Tables 3.3-1 and 3.3-3. 
Part (2) would correct a typographical 
error in the Salem Unit 2 Technical 
Specifications. Part (3) would revise the 
response time requirement for the 
overtemperature delta T reactor trip for 
both Units 1 and 2 and would make 
them identical. 

Basis for proposed no significant 
hazards consideration determination: 
Part (1) The NRC has recently added 
requirements to perform periodic 
preventive maintenance on the unit's 
reactor trip breakers. Following such 
maintenance, performance of necessary 
breaker alignment and post operability 
testing is required. Current Unit 1 
Technical Specifications allow a one- 
hour time period to perform the testing. 


‘An increase from one to two hours for 


the testing time interval will not 
significantly reduce the margin of safety 
as defined in the Technical 
Specifications bases. 

The Commission has provided 
guidance concerning the application of 
the standards for a No Significant 
Hazards determination by providing 
examples of actions not likely to involve 
a Significant Hazards Consideration in 
the Federal Register (48 FR 14870). One 
of the examples (vi) relates to changes 
that may result in some increase to the 
probability or consequences of a 
previously-analyzed accident or that 
may reduce in some way a safety 
margin, but where the results of the 
change are clearly within all acceptable 
criteria with respect to the system or 
component specified in the Standard 
Review Plan. These changes will also 
establish consistency in the Technical 
Specifications for identical equipment 
on Salem Units 1 and 2. The NRC has 
previously evaluated the safety 
significance of allowing a two hour 
testing time on Salem Unit No. 2 and in 
the Standard Technical Specifications 
for Westinghouse PWR’s, NUREG-0452, 
Rev. 3. The results were clearly within 
all acceptable criteria with respect to 
the reactor trip system in the Standard 
Review Plan. 

On the basis stated above, the 
Commission proposes to determine that 
the application for amendment does not 
involve a significant hazards 
consideration. 

Part (2) The proposed change would 
correct the third sentence of Section 
4.8.1.1.2.c.7 of the Salem Unit 2 
Technical Specifications to read 
4.8.1.1.2.c.4. The proposed correction 
will restore the subject specification to 
its intended wording and meaning. The 
correction will require, and be in 
agreement with, the testing that has 
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been periodically conducted as 
originally intended, but which was 
incorrectly numbered in Revision 0 of 
the Unit 2 Technical Specifications. 

The Commission has provided 
guidance concerning the application of 
the standards for a No Significant 
Hazards determination by providing 
examples of actions not likely to involve 
a Significant Hazards Consideration in 
the Federal Register (48 FR 14870). One 
of the example (i) relates to a purely 
administrative change, for example the 
correction of an error. Since this 
proposed change conforms to this 
example, the Commission proposes to 
determine that the aplication for 
amendment does not involve a 
significant hazards consideration. 

Part (3) The proposed change would 
change the response time for the Unit 2 
overtemperature delta T trip on Table 
3.2-2, “Reactor Trip System 
Instrumentation Response Time” from 
equal to or less than 2.0 seconds to 
equal to or less than 5.0 seconds and 
change the corresponding response time 
on Unit 1 from equal to or less than 6.0 
seconds to equal to or less than 5.0 
seconds. This change is necessary on 
Unit 2 to allow the use of resistance 
temperature detectors (RTD’s) in the 
reactor coolant system that meet the 
environmental qualification criteria of 
Regulatory Guide 1.97. The RTDs that 
meet the requirements of Regulatory 
Guide 1.97 have longer response times 
than the previously installed 
(unqualified) detectors. This causes the 
overall response of the overtemperature 
delta T to exceed the Unit 2 technical 
specification response time 
requirements of equal to or less than 2.0 
seconds. This requirement on Unit No. 1 
is presently equal to or less than 6.0 
seconds for the same (identical) 
equipment and is proposed to be 
changed on that Unit in the interest of 
conservatism and continuity in the 
technical specification. 

The time delay to trip assumed in the 
accident analyses for Salem Units 1 and 
2 overtemperature delta T is shown in 
Table 15.1-3 of the Salem FSAR as 6.0 
seconds total time delay. The proposed 
5.0 seconds response time will provide a 
conservative limit relative to the 
accident analysis of the FSAR and will, 
at the same time, provide sufficient 
latitude to allow the use of presently 
available, environmentally qualified, 
RTD'’s. The operation of both Salem 
Units, as a result of this change, will 
remain within previously analysed 
bounds and clearly within all acceptable 
criteria with respect to the reactor trip 
system in the Standard Review Plan. 

The Commission has provided 
guidance concerning the application of 


the standards for a No Significant 
Hazards determination by providing 
examples of actions not likely to involve 
a Significant Hazards Consideration in 
the Federal Register (43 FR 14870). One 
of the examples (vi) relates to changes 
that may result in some increase to the 
probability or consequences of a 
previously-analyzed accident or that 
may reduce in some way a safety 
margin, but where the results of the 
change are clearly within all acceptable 
criteria with respect to the system or 
component specified in the Standard 
Review Plan. These changes wiil also 
establish consistency in the Technical 
Specifications for identical equipment 
on Salem Units 1 and 2. Since this 
proposed change conforms to this 
example, the Commission proposes to 
determine that the application for 
amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Salem Free Library, 122 West 
Broadway, Salem, New Jersey 08079. 

Attorney for licensee: Conner and 
Wetterhann, Suite 1050, 1747 
Pennsylvania Avenue, N.W., 
Washington, D.C. 20006. 

NRC Branch Chief: Steven A. Varga. 


Public Service Electric and Gas 
Company, Docket No. 50-311, Salem 
Nuclear Generating Stetion, Unit No. 2, 
Salem County, New Jersey 


Date of amendment request: 
September 29, 1983. 

Description of amendment request: 
The origina! basis for the NRC’s 
requiring installation of the upper 
inspection ports was concerned with the 
early detection of the denting 
phenomenon and associated tube 
support plate deformation. The denting 
phenomenon has historically first 
occurred on the hot leg side of the steam 
generator and progressed from the lower 
tube support plates to the upper tube 
support plates. The current state-of-the- 
art is such that adequate means are now 
available (e.g., eddy current testing, 
profilometry tube gauging and visual 
inspection through the lower inspection 
ports) to detect the onset of extensive 
denting, associated with support plate 
cracking and “hourglassing” of support 
plate flow slots. Therefore, any 
occurrence of denting to the point where 
visual indication would be apparent 
through an inspection port located 
above the top tube support plate would 
occur after the other techniques had 
given earlier warning. Based on these 
reasons, we found that there as no 
longer adequate justification for 
installing upper inspection ports in the 
Salem 2 steam generators at the first 
refueling outage, and that the licensee's 
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previous commitment for installing 
upper inspection ports was no longer 
applicabie and was not required. Based 
on the above, we concluded that License 
Condition 2.C.15{b) could be removed 
from Facility Operating License No. 
DPR-75 for Salem Unit No. 2. However, 
the staff was conducting an on-going 
review of steam generators at that time. 
New findings from this review could 
have impacted on our conclusion. 
Therefore, we recommended that 
License Condition 2.C.15{b) be modified 
to allow delaying of installation of the 
inspection ports until the second 
refueling outage. As such, Amendment 
17 to the Operation License changed 
License Condition 2.C.15(b) to read: 
“PSE&G shall instali inspection ports in 
the steam generators. Implementation 
may be delayed until the second 
refueling outage.” 

Basis for proposed no significant 
hazards consideration determination: 
The NRC has not completed its review 
and investigation. No new evidence to 
support installation of the upper 
inspection ports was found; therefore, 
License Condition 2.C.15(b) can now be 
removed. Since no new evidence was 
found, and since we had previously 
concluded in the Safety Evaluation for 
Amendment 17 of the Facility Operating 
License, that the inspection ports were 
not required, we have determined that 
the proposed amendment does not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or 

(3) Involve a significant reduction in a 
margin of safety. 

On these bases, the Commission 
proposes to determine that the 
application for amendment does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: Salem Free Library, 122 West 
Broadway, Salem, New Jersey 08079. 

Attorney for license: Conner and 
Wetterhann, Suite 1050, 1747 
Pennsylvania Avenue, NW., 
Washington, D.C. 20006. 

NRC Branch Chief: Steven A. Varga. 


Public Service Electric and Gas 
Company, Docket No. 50-311, Salem 
Nuclear Generating Station, Union No. 2, 
Salem County, New Jersey 


Date of amendment request: October 
15, 1984. 

Description of amendment request: 
The proposed change would revise the 
final acceptance criterial envelope for 
“K(Z) Normalized Fo{Z) as a Function of 
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Core Height”, presently used in the 
Technical Specification as Figure 3.2-2, 
for Unit 2, Cycle 3. The revision includes 
elevating the limits of the third line 
segment of the K(Z) curve for Unit 2 to 
be identical to the current Unit 1 limits. 
Also, a typographical correction is made 
to the word, “measured” on page % 2-7 
of the Technical Specifications for 
clarity. 

In 1979, a small break LOCA analysis 
was performed to support this revision 
of the K(Z) curve for both Salem Units 1 
and 2. A license change request was 
then submitted for only Unit 1 and was 
approved by the NRC in Amendment 20 
to Facility Operating License No. DPR- 
70. This change request for Unit 2 is 
identical to the earlier approved change 
request for Unit 1. 

Basis for proposed no significant 
hazards consideration determination: 
Using a K(Z) curve identical to the 
revised K(Z) curve proposed in this 
change request, a most severe small 
break LOCA analysis was performed for 
Salem Units 1 and 2. The analysis was 
reviewed and approved by- the NRC to 
effect the change for Unit 1. The 
analysis concluded that sufficient core 
flooding was provided by the high head 
portion of the ECCS and accumulators 
to maintain peak clad temperatures and 
meet the requirements of 10 CFR 50.46. 
Thus current safety analysis design 
bases continue to be met. Since current 
core safety limits are still applicable and 
since no plant modifications resulted 
from this proposed change we have 
determined that the proposed 
amendment would not: 

(1) Involve a signficant increase in the 
probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or 

(3) Involve a significant reduction in a 
margin of safety. 

On the basis stated above, the 
Commission proposes to determine that 
the application for amendment does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: Salem Free Library, 122 West 
Broadway, Salem, New Jersey 08079. 

Attorney for licensee: Conner and 
Wetterhann, Suite 1050, 1747 
Pennsylvania Avenue, NW., 
Washingtoa, D.C. 20006. 

NRC Branch Chief: Sieven A. Varga. 


Sacramento Municipal Utility District, 
Docket No. 50-312, Rancho Seco 
Nuclear Generating Station, Sacramento 
County, California 


Date of amendment request: January 
26, 1984, as supplemented July 11, 1984, 
and revised October 30, 1984. 

Description of amendment request: 
The proposed amendment would change 
the Technical Specifications to modify 
the definition of the term “Operable” as 
it applies to the single-failure criterion 
for safety systems. The proposed change 
was in response to NRC’s April 10, 1980 
letter, which was sent to all licensees 
requesting that they revise the definition 
of “Operable” consistent with guidance 
issued by the NRC. The NRC has 
proposed a revised definition that is 
more restrictive in that it extends the 
definition to include systems that are 
associated with the system in question. 

The current Technical Specifications 
define a system or component as 
“Operable” “when it is capable of 
performing its intended function in its 
required manner”. The proposed change 
will preserve the single-failure criterion 
by requiring all redundant components 
of safety related systems to be 
“Operable.” When the required 
redundancy is not maintained, either 
due to equipment failure or maintenance 
outage, action is required within a 
specified time to bring the plant to cold 
shutdown. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether a 
significant hazards consideration exists 
by providing certain examples (48 FR 
14870). The examples of actions 
involving no significant hazards 
consideration include changes that 
constitute an additional limitation, 
restriction or control net presently 
included in the Technical Specifications. 

The change proposed in the 
application for amendment is 
encompassed by this example since the 
guidance provided by NRC and 
proposed in the amendment for the 
revised definition of the term 
“Operable” is more restrictive in that 
the operability of systems associated 
with the system must also now be 
considered. Therefore, since the 
application for amendment involves a 
proposed change that is similar to the 
example for which no significant 
hazards consideration exists, the staff 
has made a proposed determination that 
the application involves no significant 
hazards consideration. 

Local Public Document Room 
/ocation: Sacramento City-County 
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Library, 828 I Street, Sacramento, 
California. 

Attorney for licensee: David S. 
Kaplan, Sacramento Municipal Utility 
District, 6201 S Street, P.O. Box 15830, 
Sacramento, California 95813. 

NRC Branch Chief: John F. Stolz. 


Sacramento Municipal Utility District, 
Docket No. 50-312, Rancho Seco 
Nuclear Generating Station, Sacramento 
County, California 


Date of amendment request: March 28, 
1984, as supplemented on October 4, 
1984 (withheld from public disclosure). 

Description of amendment request: 
The proposed amendment would revise 
the Rancho Seco Nuclear Generating 
Station Physical Security Plan 
Amendment 11 dated October 15, 1982. 
The proposed changes include: (1) 
Administrative and editorial changes to 
correct errors, refer to proposed 
conditions that have already been 
implemented, update security titles and 
correct references; (2) addition of three 
newly constructed buildings to the plant 
protection program; (3) modification of 
on-site security response methods and 
procedures including the elimination of 
armored response vehicles; and (4) 
deletion of certain non-vital area doors 
from the access control program. 
Pursuant to 10 CFR 73.21, these changes 
are withheld from public inspection. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards in 10 CFR 50.92 by providing 
certain examples (48 FR 14870). Two of 
these examples of guidance are: a purely 
administrative change to the technical 
specifications; and a change that 
constitutes an additional limitation, 
restriction, or control not presently 
included in the technical specifications. 
The first proposed change, Item (1), is 
purely an administrative change in that 
references are corrected, errors are 
corrected and titles are changed to 
reflect current conditions. The second 
change, Item (2), conforms to the second 
example in that adding the three newly 
constructed buildings that are not 
currently in the plant protection program 
to the plant protection program imposes 
additional limitations, restriction or 
control not currently in the Technical 
Specifications 

The third change, Item (3), concerns 
the changes to response methods and 
procedures which result from a 
proposed elimination of the armored 
response vehicles and replacing them 
with fixed defensive positions and light- 
weight vehicles. The licensee's 
substitute proposals should provide a 














more rapid response to more areas and 
result in a more effective security 
program. The proposed change does not 
affect reactor operation, accident 
analyses or plant design. The forth 
proposed change, Item (4), concerns the 
removal of locking and alarming grade- 
level doors opening into non-vital areas 
to facilitate movement through the plant 
during emergencies. The grade-level 


‘ doors that access vital areas would 


continue to be locked, alarmed and 
controlled. Therefore, this proposed 
change would enhance reactor 
operations and not affect accident 
analyses or plant design. Therefore, 
operation in accordance with the third 
and fourth proposed changes will not (1) 
involve a significant increase in the 
probability or.consequences of an 
accident previously evaluated, or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated, or (3) 
involve a significant reduction in a 
margin of safety. 

Based on the above, the NRC staff has 
made a proposed determination that the 
application for amendment involves no 
significant hazards consideration. 

Local Public Document Room 
location: Sacramento City-County 
Library, 828 I Street, Sacramento, 
California. 

Attorney for licensee: David S. 
Kaplan, Sacramento Municipal Utility 
District, 6201 S Street, P.O. Box 15830, 
Sacramento, California 95813. 

NRC Branch Chief: John F. Stolz. 


Sacramento Municipal Utility District, 
Docket No. 50-312, Rancho Seco 
Nuclear Generating Station, Sacramento 
County, California 

Date of amendment request: June 25, 
1984. 

Description of amendment request: 
The proposed amendment (No. 105) 
would revise the Technical 
Specifications to conform to the new 
rule on reporting requirements set forth 
in 10 CFR 50.73. The new § 50.73 
provides for a revised Licensee Event 
Report System, and replaces all existing 
requirements for licensees to report 
“Reportable Occurrences” as defined in 
individual plant Technical 
Specifications. 

All licensees have been notified of 
this new rule and Generic Letter 83-43 
was issued by the staff to provide 
guidance in revising individual plant 
Technical Specifications. Sacramento 
Municipal Utility District responded to 
the Generic Letter by the subject 
amendment request. 

The second part of the proposed 
amendment (No. 93, Revision 2) 
concerning changes to the 
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administrative section of the Technical 
Specifications resulting from changes in 
the licensee’s management organization 
will be the subject of a separate notice. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (48 FR 14870). One of these, 
Example (vii), involving no significant 
hazards considerations is “A change to 
make a license conform to changes in 
the regulations, where the license 
change results in very minor changes to 
facility operations clearly in keeping 
with the regulations”. The requested 
amendment matches the exmaple and 
the staff, therefore, proposes to 
characterize it as involving no 
significant hazards consideration. 

Local Public Document Room 
location: Sacramento City-County 
Library, 828 I Street, Sacramento, 
California. 

Attorney for licensee: David S. 
Kaplan, Sacramento Municipal Utility 
District 6201 S Street, P.O. Box 15830, 
Sacramento, California 95813. 

NRC Branch Chief: John F. Stolz. 


Sacramento Municipal Utility District, 
Docket No. 50-312, Rancho Seco 
Nuclear Generating Station, Sacramento 
County, California 


Date of amendment request: June 25, 
1984. 

Description of amendment request: 
This submittal revises the request for 
amendment dated April 19, 1983, as 
revised November 14, 1983, which was 
noticed in the Federal Register on April 
25, 1984 (49 FR 17872). The submittal 
would make the following additional 
changes to the Administrative Controls 
Section (Section 6.0) of the Technical 
Specifications: 

(1) Change the titles of Supervisor to 
Superintendent for the position of 
Training Supervisor; 

(2) Increase the membership of the 
Plant Reveiw Committee {PRC) by one; 

(3) Revise the titles of the PRC 
members to reflect title changes within 
the Sacramento Municipal Utility 
District (SMUD) organization; 

(4) Indicate that alternate members of 
the PRC should be approved by the 
Manager of Nuclear Operations and no 
more than two alternates shall 
participate in the PRC activities at any 
one time for the purpose of establishing 
a quorum; 

(5) Increase by one the number of 
members of the PRC necessary for a 
quorum; 

(6) Add a quality assurance engineer 
as the secretary and non-voting member 
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of the Management Safety Review 
Committee (MSRC); 

(7) Change titles of the MSRC 
members to reflect title changes within 
the SMUD organization; 

(8) Change approval authority of 
alternate member of the MSRC from the 
MSRC Chairman to the General 
Manager; and 

(9) Add a statement that the list of 
alternates shall be maintained by the 
MSEC secretary. 

This notice concerns only the 
Proposed Amendment No. 93, Revision 
2, part of the application. The proposed 
Amendment No. 105 portion of the 
application will be covered by separate 
notice. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether a 
significiant hazards consideration exists 
by providing certain examples (48 FR 
14870). The examples of actions 
involving no sigificant hazards 
consideration include: (i) A purely 
administrative change to the Technical 
Specifications: for example, a change to 
achieve consistency throughout the 
Technical Specifications, correction of 
an error, or a change in nomenclature; 
and (ii) a change that constitutes an 
additional limitation, restriction, or 
control not presently included in the 
Technical Specifications. 

The June 25, 1984, submittal revises 
the request for amendment dated April 
14, 1983, as revised November 14, 1983, 
to propose additional changes to section 
6.0 of the Technical Specifications. The 
additional changes proposed are 
encompassed by the examples in that: 
(1) The change in title of Supervisor to 
Superintendent for the Training 
Supervisors is an administrative change 
since it is a nomenclature change with 
no change in authorities or 
responsibilities; (2) the addition of an 
additional member to the PRC 
constitutes an additional control not 
presently included in the Technical 
Specifications; (3) the revisions of the 
titles of the PRC members is an 
administrative change since it is a 
nomenclature change with no change in 
authorities or responsibilities; (4) the 
statement that alternate members of the 
PRC shall be approved by the Manger of 
Nuclear Operations and no more than 
two alternates shall participate in the 
PRC activities at any time for the 
purpose of establishing a quorum is an 
administrative change in that it is only a 
clarification statement and does not 
change how the alternates are approved 
or the number of alternates that can be 
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used to establish quorum; (5) the 
increase by one of the number of 
members on the PRC Necessary for a 
quorum constitutes an additional control 
not presently included in the Technical 
Specifications; (6) the addition of a 
quality assurance engineer as secretary 
and non-voting member of the MSRC is 
an adminsitrative change in that it does 
not change the effectiveness, audit 
functions or the voting membership of 
the MSRC; (7) the change of the titles of 


the MSRC members is an administrative © 


e in that it is a nomenclature 

2 with no change in authorities or 
respc nsibil ites; (8) the change in 
approval authority of alternate members 
of th e MSRC from the MSRC C al rman 
which in the current Technica! 
Specifications is the © Asssitant General 
Manager and C} , to the 
Genera Pikennene. a more senior 
position, is an additional control not 
presently in the Technical 
Specifications; and (9) the addition of 
the statement that the list of alternatives 
be maintained by the MSRC secretary is 
an additional control not presently in 
the Teghnical Specifications. Based on 
the above, the Commission proposes to 
determine that the sdititomal | changes to 
the Technical Spec ificiations do not 
change our prev ious conclusion that the 
application does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Sacramento City-County 
Library, 828 I Street, Sacramento, 
California. 

Attorney for licensee: David S. 
Kaplan, Sacramento Municipal Utility 
District, 6201 S Street, P.O. Box 15830, 
Sacramento, California 95813. 

NRC Branch Chief: John F. Stolz. 


Sacramento Municipal Utility District, 
Docket No. 50-312, Rancho Seco 
Nuclear Generating Station, Sacramento 
Cou the Califoraia 

1te of amendment request: June 26, 
1986 and October 1, 1984. 

Jescription of amendment request: 
These submittals s supplement the 
request for amendment dated fuly 22, 
1983, which was noticed in the Federal 
Register. on May 23, 1984 (49 FR 21837). 
The June 26, 1984, submittal provides 
additional technical information 
concerning the design of the Phase 
Imbalance/Underpower Reactor 
Coolant Pump cricuit used to initiate 
auxiliary feedwater flow. The October, 
1, 1984, submittal proposes a change to 
Table 3.5.11 of the Technical 
Specifications to make its nomenclature 

sten as he nomenclature 

sed for Table 4.1-1 in the July 22 

application. The Technical 
cification revisions proposed in the 


July 22, 1983, application remain 
unchanged. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards in 10 CFR 50.92 by providing 
certain examples of actions involving no 
significant hazards considerations. One 
of the examples of actions involving no 
significant hazards considerations (i) 
relates to amendments of a purely 
administrative change to technical 
specifications: for example, a change to 
achieve consistency throughout the 
Technical Specifications, correction of 
an error, or a change in nomenclature. 

The June 26, 1984, submittal provides 
additional technical information to 
supplement the information provided in 
the su nittal of July 22, 1983. The 
supplemental information does not 
change the proposed Technical 
Specifications nor the technical 
justification for the proposed Technical 
Specitiaation change. Therefore, the 
June 26, 1984, submittal does not change 
our proposed determination that the July 
22, 1983, Tequest for amendment does 
not involve a significant hazards 
consitieruiten. 

The October 1, 1984, submittal is a 
change in nomeclature to Table 3.5.1-1 
in the current Technical Specifications 
to make the table’s nomeclature 
consistent with the nomenclature 
proposed in the July 22, 1983, 
amendment request. Since the October 
1, 1984, submittal involves only a 
proposed nomenclature change to the 
existing Technical Specifications, it is 
the same as the above example of an 
action involving no significant hazards 
consideration. Therefore, the 
Commission proposes that the change 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Sacramento City-County 
Library, 828 I Street, Sacramento, 
California. 

Attoi for licensee: David S. 
Kaplan, Sacramento Municipal Utility 
District, 6201 S Street, P.O. Box 15830, 
Sacramento, California 95813. 

NRC Branch Chief: John F. Stolz. 


Tennessee Valley Authority, Docket 
Nos. 58-259, 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units 1, 2 and 3, 
Limestone County, Alabama 


Date of amendment request: 
September 27, 1984. 

Description of amendment request: 
The amendments would modify the 
Technical Specifications (TS) to: 

1. Delete a limiting condition for 
operation (LCO) which requires roving 
firewatches in certain areas pending 
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installation of automatic fire 
suppression systems, and an associated 
surveillance requirement which requires 
that a safety engineer perform a monthly 
walk-through inspection of the fire 
protection systems. 

2. Make editorial changes such as 
renumbering and retitling of paragraphs, 
different abbreviations, update of Table 
of Contents, and grammatical changes. 

3. Modify administrative requirements 
relating to the responsibilities, 
composition, review methods, report 
distribution, record keeping, and 
personnel qualifications of the Nuclear 
Safety Review Board (NSRB) and Plant 
Operations Review Committee (PORC), 

4. Modify event notification and 
reporting requirements. 

5. Delete existing organization charts 
(and associated references to those 
charts) entitled “TVA Office of Power 
Organization for Operation of Nuclear 
Plants,” “Functional Organization,” 
“Review and Audit Function,” and 
“Inplant Fire Program Organization.” 
Add new organization charts entitled 
“Facility Organization” and “Offsite 
Organization for Facility Management 
and Technical Support.” These changes 
encompass the creation of a new “‘site 
director” position, changes in title for 
existing positions, relocation of certain 
functions from offsite to onsite, and 
other changes relating to a 
reorganization intended to improve 
management controls. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
for the application of criteria for no 
significant hazards consideration 
determination by providing examples of 
amendments that are considered not 
likely to involve significant hazards 
considerations (48 FR 14870). These 
examples include: “(i) A purely 
administrative change to Technical 
Specifications: for example, a change to 
achieve consistency throughout the 
Technical Specifications, correction of 
an error, or a change in nomenclature. 
(vii) A change to make a license 
conform to changes in the regulations, 
where the license change results in very 
minor changes to facility operations 
clearly in keeping with the regulations. 

With respect to change no. 1, the 
existing LCO for roving fire watches 
contains a provision by which the 
requirements self-terminate as 
automatic fire suppression systems are 
installed in the subject areas. The 
automatic fire suppression systems have 
been installed and have their own 
LCO’s and associated surveillance 
requirements. Because the interim fire 
protection measures have been replaced 
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by equivalent permanent equipment, 
change no. 1 is not likely’to significantly 
increase the probability or 
consequences of a previously analyzed 
accident, create the possibility of a new 
kind of accident, or reduce a safety 
margin. Change no. 1 is therefore not 
likely to involve a significant hazards 
consideration. 

Change no. 2 applies to simple 
changes in nomenclature and editorial 
changes. These changes are purely 
administrative in nature and are 
encompassed by example (i) of actions 
not likely to involve significant hazards 
considerations. 

Change no. 3 modifies administrative 
requirements relating to review and 
audit of plant activities. The changes to 
the TS do not modify or delete any TS 
Definitions, Safety Limits, Limiting 
Safety System Settings, Limiting 
Conditions for Operation, Surveillance 
Requirements or Design Features and 
are thus unlikely to increase the 
possibility or consequences of a 
previously-analyzed accident, introduce 
the possibility of a new kind of accident, 
or reduce a safety margin. Because the 
changes will improve management 
overview of plant activities, they are 
likely to have the indirect effect of 
improving the margin of safety and 
reducing the possibility of an accident. 
Change no. 3 is therefore unlikely to 
involve a significant hazards 
considerations. 

The changes relating to event 
notification and reporting will bring the 
TS into conformance with 10 CFR 50.73. 
Change no. 4 is thus encompassed by 
example (vii) of changes not likely to 
involve a significant hazards 
consideration. 

Change no. 5 reflects a licensee 
management reorganization which has 
been implemented for the purpose of 
improving management overview of 
facility operations, modifications, and 
maintenance activities. Because the 
changes to the TS do not modify or 
delete any TS Definitions, Safety Limits, 
Limiting Safety System Settings, 
Limiting Conditions for Operation, or 
Surveillance Requirements they will not 
increase the possibility or consequences 
of a previously-analyzed accident, 
introduce the possibility of a new kind 
of accident, or reduce a safety margin. 
Because the changes will improve 
management overview of plant 
activities, they are likely to have the 
indirect effect of improving the margin 
of safety and reducing the possibility of 
an accident. 

Since the application for amendment 
involves proposed changes that are 
encompassed by the criteria or an 
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hazards consideration exists, the staff 
has made a proposed determination that 
the application involves no significant 
hazards consideration. 

Local Public Document Room 
Jocation: Athens Public Library, South 
and Forrest, Athens, Alabama 35611. 

Attorney for licensee: H.S. Sanger, Jr., 
Esquire, General Counsel, Tennessee 
Valley Authority, 400 Commerce 
Avenue, E 11B 33C, Knoxville, 
Tennessee 37902. 

NRC Branch Chief: Domenic B. 
Vassallo: 


Tennessee Valley Authority, Docket 
Nos. 50-259, 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units 1, 2 and 3, 
Limestone County, Alabama 


Date of amendment request: October 
19, 1984. 

Description of amendment request: 
The amendments would modify the 
Technical Specifications to delete the 
requirement for and all references to the 
static pressure limiting (vacuum relief) 
system for the secondary containment. 

The original purpose of the static 
pressure limiting system was to prevent 
the standby gas treatment (SBGT) 
system blowers, which have excess 
capacity, from creating a large negative 
pressure in the reactor building and 
causing difficulty in the opening of doors 
as stated in the Final Safety Analysis 
Report (FSAR) section 5.3.3.7. The 
system was in the Technical 
Specifications because, if system 
dampers fail in the open position, it will 
result in the loss of secondary 
containment integrity. If the dampers 
fail in the closed position, no corrective 
action is required since the reactor zone 
walls and ceiling are designed to 
withstand the suction pressure of the 
SBGT system. 

The amendments will allow the 
removal of the system which will result 
in disabling the dampers in the closed 
position. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission’s 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

1. Does the proposed amendment 
involve a significant increase in the 
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probability or consequences of an 
accident previously evaluated? No. With 
the vacuum relief system disabled and 
the dampers permanently closed, the 
system will be incapable of creating an 
initiating event for any analyzed 
transient or accident, increasing 
containment leakage, or degrading other 
protective systems. 

2. Does the proposed amendment 
create the possibility of a new or 
different kind of accident from any 
previously evaluated? The staff is 
unable to postulate any such accidents 
which would become possible as a 
result of these amendments. 

3. Does the proposed amendment 
involve a significant reduction in the 
margin of safety? No. The proposed 
amendment will increase the margin of 
safety by eliminating the possibility of 
failed-open dampers. 

On the above, the staff has made a 
proposed determination that the 
application involves no significant 
hazards consideration. 

Local Public Document Room 
location: Athens Public Library, South 
and Forrest, Athens, Alabama 35611. 

Attorney for licensee: H.S. Sanger, Jr., 
Esquire, General Counsel, Tennessee 
Valley Authority, 400 Commerce 
Avenue, E 11B 33C, Knoxville, 
Tennessee 37902. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Tennessee Valley Authority, Docket 
Nos. 50-260 and 50-296, Browns Ferry 
Nuclear Plant, Units 2 and 3, Limestone 
County, Alabama 


Date of amendment request: 
November 28, 1984 and December 13, 
1984. 

Description of amendment request: 
The amendments would modify “Orders 
Confirming Licensee Commitments on 
Post-TMI Related Issues” dated March 
25, 1983. Specifically, the amendments 
would extend the Units 2 and 3 
completion schedules for noble gas and 
radioiodine effluent monitors, required 
by NREG-0737 items II.F.1.1 and ILF.1.2, 
from December 31, 1984 to “prior to Unit 
2 startup in Cycle 6” (about July 12, 
1985). 

Basis for proposed no significant 
hazards consideration determination: 
TVA received Confirmatory Orders for 
Browns Ferry Nuclear Plant, Units 1, 2 
and 3 dated Marck 25, 1983 on the above 
subject items. Those Orders require the 
licensee to install noble gas effluent 
monitors with local readout capability 
and provide capability for effluent 
monitoring of iodine with local readout 
capability by a deadline of December 31, 
1984 for Units 2 and 3. The deadline for 
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Unit 1 is the Cycle 7 startup 
{approximately December 1985). 

The Browns Ferry Integrated 
Schedule, submitted by TVA letter from 
L.M. Mills to H.R. Denton dated January 
14, 1983, reflected scheduled completion 
of nonoutage work on items II.F.1.1 and 
IL.F.1.2 during Unit 1 Cycle 6 outage 
approximately December 1, 1984. (The 
“nonoutage” work is common to all 
three units and provides local, but not 
control room readout capability.) 
Performance of required outage work 
was shown for the Cycle 6 outage of 
each unit. Statements made later in a 
response to a request for additional 
information regarding items II.F.1.1 and 
II.F.1.2 were consistent with the 
submitted integrated schedule. That 
response was submitted by TVA letter 
from L.M. Mills to H.R. Denton dated 
February 28, 1983 and stated in part: 


The monitoring equipment presently 
intended to be purchased has local readout 
capability and would be functional except for 
control room instrumentation upon 
completion of the nonoutage work. Therefore, 
the monitoring equipment which is common 
to all three units as shown on the January 14, 
1983 schedule would be operable with local 
readout and have instrumentation installed in 
the Unit 1 control room during the Unit 1 
Cycle 6 refueling outage. Items [1.F.1.1 and 
ILF.1.2 will be completely operable by the 
end of the Unit 1 Cycle 6 outage with only the 
Units 2 and 3 control room instrumentations 
scheduled for installation during their 
respective Cycle 6 outages. 

Based on the January 14, 1983 
schedule and the February 28, 1983 
response, NRC issued the March 25, 
1983 Confirmatory Order documenting 
that the work related to local monitoring 
capability for II.F.1.1 and IL.F.1.2 would 
be completed by December 31, 1984. At 
that time this was consistent with TVA’s 
projection for completion of the Unit 1 
Cycle 6 outage. 

Since that time, there have been major 
changes to the schedule, causing 
extended outages and thereby delaying 
the subsequent outages. These extended 
outages were primarily caused by the 
discovery of extensive cracking in 
stainless steel piping of Unit 1 during the 
Cycle 5 outage and the extended Unit 3 
Cycle 5 outage. One of the major 
changes was a shift in the Unit 1 Cycle 6 
outage start from September 1984 to 
February 1985. Any wok, including 
nonoutage work, scheduled to start 
during the Unit 1 Cycle 6 outage would 
likewise be shifted. 

Because of the outage delays, TVA 
proposes to perform the nonoutage work 
during the Unit 2 cycle 5 outage (ending 
about July 12, 1985). 

Because Browns Ferry has existing 
instrumentation that is capable of 





monitoring noble gas and radioiodine 
effluents (albeit with a smaller range 
than required by NUREG-0737) and has 
the capability for monitoring through 
grab sampling, the porposed 
amendments would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The staff, therefore, 
has made a preliminary determination 
that the proposed amendment does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: Athens Public Library; South 
and Forrest, Athens, Alabama 35611. 

Attorney for licensee: H.S. Sanger, Jr., 
Esquire, General Counsel, Tennessee 
Valley Authority, 400 Commerce 
Avenue, E 11B 38C, Knoxville, 
Tennessee 37902. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Tennessee Valley Authority, Docket 
Nos. 50-327 and 50-328, Sequoyah 
Nuclear Plant, Units 1 and 2, Hamilton 
County, Tennessee 


Dates of amendment requests: (1) 
August 16, 1982, (2) October 2, 1984, (3) 
October 22, 1984, (4) November 7, 1984, 
and (5) February 22, 1984. 

Description of amendment requests: 
(1) The licensee requested deletion of 
certain flow rate monitors from the 
Technical Specification tables on 
radioactive gaseous effluent monitoring 
instrumentation since they serve no 
purpose during off-normal or accident 
conditions. The flow rate monitors are 
located in the auxiliary building 
ventilation system which is isolated 
whenever off-normal conditions occur. 
The auxiliary building gas treatment 
system starts automatically coincident 
with the vent system isolation. 

(2) The licensee proposes changes to 
the radiological effluent Technical 
Specifications and the organization 
specifications at the facility. With 
respect to radiological effluents, changes 
are proposed to the definitions, Limiting 
Conditions for Operation, and 
surveillance requirements. The changes 
are expected to eliminate unnecessary 
testing and sampling and to modify 
overly restrictive action statements. The 
majority of the requested revisions are 
to make the Technical Specifications in 
these areas conform with NUREG-0472, 
Revision 3. With regard to proposed 
organizational specification changes, the 
licensee has carried out a major 
reorganization which gives added 
responsibility and resources to each of 








the nuclear plant management 
organizations. The proposed changes 
provide a single line of authority and 
responsibility for more direct control by 
management at the site. The revisions to 
the Technical Specifications reflect 
these organizational changes. 

(3) The licensee requests changes to 
the Technical Specification table on 
Secondary Containment Bypass Leakage 
Paths. One change would delete two 
penetrations from the table as being 
incorrect since they only penetrate the 
primary containment. The post-accident 
sampling facility penetrations need to be 
added to the table to ensure compliance 
with 10 CFR 50 Appendix J. 

(4) The licensee proposes eliminating 
the table on Containment Penetration 
Conductor Overcurrent Protection 
Devices. This table is already included 
in the applicable surveillance 
instructions of these devices, and the 
licensee believes no purpose is served 
by having duplicate listings. 

(5) A change was made to the 
Technical Specifications for operational 
limits associated with the pressurizer 
spray nozzles; however, the Bases 
statements for this change were not 
updated to reflect this modification. This 
revision will correct the inadvertent 
omission. 

Basis for proposed no significant 
hazards consideration determinations: 
The Commission has provided guidance 
concerning the application of these 
standaxds by providing certain 
examples (48 FR 14870). One of the 
examples of actions likely to involve no 
significant hazards consideration (vi) 
relates to a change which either may 
result in some increase to the 
probability or consequences of a 
previously analyzed accident or may 
reduce in some way a safety margin, but 
where the results of the change are 
clearly within all acceptable criteria 
with respect to the system or component 
specified in the Standard Review Plan. 
The proposed changes (1-2) involved 
here are similar to this example in that 
there may be some increase to the 
probability or consequences of a 
previously analyzed accident, but the 
results of the change clearly remain 
within all acceptable criteria. 

For proposed change (1) the flow 
monitors are part of a system which is 
isolated during an accident; 
consequently the proposed deletion of 
these monitors from the table can be 
made without an expected change in the 
previously analyzed postulated 
accident. For change (2) the revisions to 
the Technical Specifications are 
expected to improve plant operations 
and reduce workload without a 
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decrease in the margin of safety. Also, 
the second part of the change involves 
revisions to organizational 
specifications that should strengthen the 
overall safety of plant operations. 

A second example provided in the 
Federal Register (i) is a purely 
administrative change: for example, a 
change to achieve consistency 
throughout the Technical Specifications, 
correction of an error, or a change in 
nomenclature. Proposed changes (3), (4), 
and (5) are similar to this example (i) in 
that the tables are being revised to 
achieve consistency with other portions 
of the Technical Specifications, 
surveillance procedures, and analyses 
related to these changes. Accordingly, 
the Commission proposes to determine 
that these changes do not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Chattanooga-Hamilton County 
Bicentennial Library, 1001 Broad Street, 
Chattanooga, Tennessee 37401. 

Attorney for licensee: Mr. Herbert S. 
Sanger, Jr., Esquire, General Counsel, 
Tennessee Valley Authority, 400 
Commerce Avenue, E11B33, Knoxville, 
Tennessee 38902. 

NRC Branch Chief: Elinor G. 
Adensam. 


Virginia Electric and Power Company, 
Docket Nos. 59-388 and 50-339, North 


Anna Power Station, Units No. 1 and No. 


2, Louisa County, Virginia 


Date of amendment request: 
December 15, 1983 and August 1, 1984. 

Description of amendment request: 
The request for amendment was initially 
noticed on February 24, 1984 (49 FR 
7048). This notice includes clarifying 
information provided by the licensee in 
a subsequent submittal dated August 1, 
1984. The proposed change to the 
Technical Specifications (TS) would 
revise the NA-1&2 TS 3.0.3 to provide 
consistency with the time requirements 
specified in the Standardized TS for 
Westinghouse Pressurized Water 
Reactors (PWR) Revision 4 issued fall, 
1981. TS 3.0.3 specifies, in part, the time 
requirements that a unit shall be placed 
in Mode 3 (Hot Standby), Mode 4 (Hot 
Shutdown) and Mode 5 {Cold Shutdown) 
in the event a Limiting Condition of 
Operation (LCO) and/or associated 
Action Statement Requirement cannot 
be satisfied because of circumstances in 
excess of those addressed in a 
specification. Presently, the NA-1 TS 
3.0.3. states “When a LCO for operation 
is not met, except as provided in the 
associated Action requirements, the unit 
shall be placed in a Mode in which the 
specification does not apply by placing 
it, as applicable, in: (1) At least HOT 
STANDBY within 1 hour; (2) At least 


HOT SHUTDOWN within the next 6 
hours, and (3) At least COLD 
SHUTDOWN within the following 24 
hours.” For NA-2, TS 3.0.3. presently 
states the time requirement to be: (1) At 
least HOT STANDBY within 1 hour; (2) 
At least HOT SHUTDOWN within the 
next 6 hours; and (3) At least COLD 
SHUTDOWN within the following 30 
hours. 

The proposed change would provide 
consistency to the NA-1&2 TS 3.0.3 and 
be in conformance with the NRC 
approved Standardized TS for 
Westinghouse PWR by stating: “When a 
Limiting Condition for Operation is not 
met, except as provided in the 
associated ACTION requirements, 
within one hour ACTION shall be 
initiated to place the unit in a MODE in 
which the Specification does not apply 
by placing it, as applicable, in: (1) At 
least HOT STANDBY within 6 hours; (2) 
At least HOT SHUTDOWN within the 
next 6 hours, and (3) At least COLD 
SHUTDOWN within the following 24 
hours.” 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (See 48 FR 14870). One of the 
examples of actions involving no 
significant hazards relates to a change 
which either may result in some 
increase to the probability or 
consequences of a previously analyzed 
accident or may reduce in some way a 
safety margin, but where the results of 
the change are clearly within all 
acceptance criteria with respect to the 
systems or component specified in the 
Standard Review Plan. The proposed 
change would represent a relaxation in 
the time requirements as presently 
specified in the NA-1&2 TS. However, 
the proposed change is in conformance 
with the NRC approved Standardized 
TS for Westinghouse PWR, Revision 4, 
Fall 1981, which is appropriately applied 
to NA-1&2. Thus, the proposed change 
falls within the scope of the example 
cited above. Accordingly, the 
Commission proposes to determine this 
change involves no significant hazards 
consideration. 

Local Public Document Room 
locations: Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093 and the Alderman 
Library, Manuscripts Department, 
University of Virginia, Charlottesville, 
Virginia 22901. 

Attorney for licensee: Michael W. 
Maupin, Esq., Hunton, Williams, Gay 
and Gibson, P.O. Box 535, Richmond, 
Virginia 23212. 

NRC Branch Chief: James R. Miller. 
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Virginia Electric and Power Company, 
Docket Nos. 50-338 and 50-339, North 
Anna Power Station, Units No. 1 and No. 
2, Louisa County, Virginia 


Date of amendment request: March 16, 
1984 and November 16, 1984. 

Description of amendment request: 
The request for amendments was 
initially noticed on April 25, 1984 (49 FR 
17850). This notice inlcudes clarifying 
information provided by the licensee in 
a subsequent submittal dated November 
16, 1984. The amendment request would 
revise the Technical Specifications to be 
in accordance with the new Licensee 
Event Report System as stipulated in 
Section 50.73 to 10 CFR Part 50 and the 
immediate notification requirements for 
operating nuclear power reactors as 
provided in Section 50.72 to 10 CFR Part 
50. The new rules became effective 
January 1, 1984. The amended 
regulations clarify reporting criteria and 
require early reports only on those 
matters of value to the exercise of the 
Commission’s responsibilities and will 
provide more useful reports regarding 
the safety of operating nuclear power 
plants. In addition, the Licensee Event 
Report system establishes a single set of 
requirements that apply to all operating 
nuclear power plants. The proposed 
changes to the technical specifications 
were prepared with the guidance of 
NRC Generic Letter No. 83-43 which 
requested all licensees to revise their 
Technical Specifications to conform 
with 10 CFR Part 50.72 and 50.73. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (See 48 FR 14870). One of the 
examples of actions not likely to involve 
a significant hazards consideration is a 
purely administrative change to the 
technical specification; for example, a 
change to achieve consistency 
throughout the technical specifications, 
correction of an error, or a change in 
nomenclature. The proposed changes to 
the Technical Specifications are in 
response to the Commission’s new rules 
as specified in 10 CFR 50.72 and 73. The 
proposed changes fall within the scope 
of the example cited above. Therefore, 
the Commission proposes to determine 
that the proposed amendments do no 
tinvolve a significant hazards 
consideration. 

Local Public Document Room 
locations: Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093 and the Alderman 
Library, Manuscripts Department, 

















University of Virginia, Charlottesville. 
Virginia 22901. 

Attorney for licensee: Michael W. 
Maupin, Esq., Hunton, Williams, Gay 
and Gibson, P.O. Box 535; Richmond, 
Virginia 23212. 

NRC Branch Chief: James R. Miller. 


Virginia Electric and Power Company et 
al., Docket Nos. 50-338 and 50-339, 
North Anna Power Station, Units No. 1 
and No. 2, Louisa County, Virginia 


Date of amendment request: 
September 28, 1984. 

Description of amendment request: 
The proposed changes to the NA-1&2 
Technical Specifications would include 
several items which were inadvertently 
left out of the licensee’s Radiological 
Effluent TS (RETS) submittals of 
December 16, 1982 and February 25, 
1983. these submittals were 
subsequently approved by the NRC on 
May 5, 1983 by way of Amendment Nos. 
48 and 31 for NA-1&2, respectively. 
Specifically, a gasous release path was 
inadvertently omitted. The proposed 
change would include the Containment 
Vacuum Steam Ejector (Hogger) as a 
gaseous release path that should be 
monitored. In addition, the proposed 
change would specify the figure for the 
Low Population Zone in the appropriate 
NA-1&2 TS. This figure was 
inadvertently omitted in the approved 
amendments. In addition, the location of 
the Meteorological Tower was 
inadvertently omitted from the original 
submittals and the proposed change 
would include the location in the 
appropriate NA-1&2 TS. Finally, the 
proposed change would correct an 
administrative error in a number NA- 
1&2 TS Table number. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing guidance in 
certain examples (48 FR 14870). One of 
the examples of actions not likely to 
involve a significant hazards 
consideration is a purely administrative 
change to the technical specifications, 
for example, a change to achieve 
consistency throughout the technical 
specifications, correction of an error, or 
a change in nomenclature. The proposed 
changes fall within the scope of this 
example. Therefore, the Commission 
proposes to determine that the proposed 
amendments do not involve a significant 
hazards consideration. 

Local Public Document Room 
/ocations: Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093 and the Alderman 
Library, Manuscripts Department, 














University of Virginia, Charlottesville, 
Virginia 22901. 

Attorney for licensee: Michael W. 
Maupin, Esq., Hunton, Williams, Gay 
and Gibson, P.O. Box 535, Richmond, 
Virginia 23212. 

NRC Branch Chief: James R. Miller. 


Virginia Electric and Power Company, et 
al., Docket Nos. 50-338 and 50-339, 
North Anna Power Station, Units No. 1 
and No. 2, Louisa County, Virginia 


Date of application for amendment: 


November 2, 1984. » 


Description of amendment request: 
The proposed changes to the Technical 
Specifications (TS) reflect the 
reorganization within the Nuclear 
Operations Department, Quality 
Assurance Department, Emergency 
Planning, and Security Department. In 
addition, the proposed changes add the 
requirement to retain records for at least 
five years when the Station Emergency 
Plan and Station Security Plan and 
implementing procedures are annually 
audited. 

Requests for changes to the NA-1&2 
TS regarding the licensee’s organization 
were submitted on Match 16, 1982, June 
24, 1982 and July 1, 1983 and were 
initially noticed in the Federal Register 
on August 23, 1983 (48 FR 38382). An 
additional proposed change regarding 
the licensee’s corporate structure was 
submitted on October 13, 1983. 
However, with the passage of time and 
an accelerated rate of corporate 
changes, the licensee incorporated all of 
the previous and presently viable 
changesinto a single proposed change 
dated November 2, 1984 and cancelled 
the previous proposed changes dated 
March 16, 1982, June 24, 1982, July 1, 1983 
and October 13, 1983. 

Several reorganizations in the Nuclear 
Operations Department have occusred 
in the past few years. The title of the 
Manager, Nuclear Operations and 
Maintenance has been upgraded to the 
Vice President-Nuclear Operations. The 
position of the Manager, Nuclear 
Operations and Maintenance has been 
renamed the Manager, Nuclear 
Operations Support and the title of the 
Manager, Nuclear Technical Services 
has been renamed the Manager, Nuclear 
Programs and Licensing. 

A newly created position is the 
Assistant Station Manager (Nuclear 
Safety and Licensing). He reports to the 
Station Manager and assumes certain 
responsibilities and authorities 
previously held by the Station Manager 
and Assistant Station Manager 
(Operations and Maintenance) in the 
area of the Station Nuclear Safety and 
Operating Committee. He also has 
responsibility and authority for 
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emergency planning, the safety 
engineering staff and licensing. The title 
of the other Assistant Station Manager 
before the creation of the Assistant 
Station Manager (Nuclear Safety and 
Licensing) has been changed to the 
Assistant Station Manager (Operations 
and Maintenance). His responsibility 
and authority have not changed. 

The creation of the Assistant Station 
Manager (Nuclear Safety and Licensing) 
enhances the level of technical interface 
and functional independence of the 
corporate and plant staff involved in 
nuclear safety and licensing. 

The Technical Analysis and Control 
Group has been deleted. The Section 
Supervisor, Administrative Services has 
been renamed Director, Administrative 
Services and reports to the Manager, 
Nuclear Operations Support. The title of 
the Director, Operations and 
Maintenance Services has been changed 
to the Director, Operations and 
Maintenance Support. The titles of the 
Section Supervisor, Training and Section 
Supervisor, Operation and Maintenance 
Support have been deleted. The function 
of emergency planning has been added 
in the Nuclear Operations Department. 
The Director, Emergency Planning will 


report to the Manager, Nuclear Programs . 


and Licensing. The title of the Director, 
Chemistry and Health Physics has been 
revised to Director, Health Physics. The 
chemistry function will be the 
responsibility of the Director, 
Operations and Maintenance Support. 
These reorganization changes result in a 
redistribution of existing authorities and 
responsibilities to enhance management 
controls in selected areas. 

Reorganizations in the Quality 
Assurance Department have occurred in 
the past few years. The title of the 
Manager-Quality Assurance, Operations 
has been revised to be the Executive 
Manager-Quality Assurance. The title of 
the Nuclear Power Resident Quality 
Control Engineer has been changed to 
the Nuclear Power Station Manager 
Quality Assurance and he reports to the 
Executive Manager-Quality Assurance. 
In addition, the titles Director-Quality 
Assurance, Nuclear Operatons and 
Director-Quality Assurance, Operations 
have been deleted. Having the Nuclear 
Power Station Manager Quality 
Assurance report directly to the 
Executive Manager-Quality Assurance 
will enhance the Quality Assurance 
Program of the Company. 

A new department called 
Maintenance and Performance Services 
has been created. The creation of the 
Maintenance and Performance Services 
Department will aid ini the quality of 
training activities at the power stations. 
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- The Superintendent, Nuclear Training 
reports directly to the Director, Nuclear 
Training offsite. He also has 
communication with the Station 
Manager. The Director, Nuclear Training 
reports to the Manager Power Training 
Services and he reports to the Manager, 
Maintenance and Performance Services. 
The Maintenance and Performance 
Services Department will plan, organize, 
direct and control nuclear training, so 
that effective and efficient technical 
training is provided to the Nuclear 
Operations staff. They will assess and 
recommend specific training 
requirements for regulatory agencies as 
applicable and coordinate program 
offerings as necessary. 

The title of the Executive Vice 
President-Power has changed to the 
Executive Vice President and Chief 
Operating Officer. The Executive Vice 
President-Power previously issued a 
management directive, on an annual 
basis to all station personnel, the 
responsibilities of the Control Room 
command function of the Shift 
Supervisor. The Senior Vice President- 
Power Operations will sign the 

‘ management directive on the Shift 
Supervisors’ responsibilities and issue 
this to all station personnel on an 
annual basis. This, the proposed change 
wil] provided higher corporate 
responsibility in preparing the annual 
directive for the responsibilities of the 
Control Room command function of the 
Shift Supervisors. 

The Security Department has also had 
a reorganization. The Station Security 
Supervisor reports to the Director, 
Nuclear Security at the corporate office. 
The Station Security Supervisor 
continues to have communications with 
the Supervisor, Administrative Services 
at the Station. 

There is a proposed change to the 
referenced ANSI standard on Facility 
Staff Qualifications (Section 6.3) and 
Training (Section 6.4) which reflects the 
ANS standard specified in the licensees’ 
QA Topical Report, “Quality Assurance 
Program Operations Phase”, 
Amendment 4, with respect to the 
licensee’s pesition on NRC Regulatory 
Guide 1.8—"Personnel Qualification and 
Training”. The QA Topical Report was 
approved on October 6, 1982. Thus, the 
change amends the Technical 
Specifications to make them consistent 
with the NRC approved QA Topical 
Report. The specific change replaces 
ANSI N18.1-1971 with ANS 3.1-(12/79 
Draft.) It is noted that ANS 3.1-(12/79 
Draft) meets or exceeds the 
requirements of the older ANSI standard 
presently specified in the TS. 

Finally, the proposed changes would 
revise the TS to conform to 10 CFR 


50.54(t) and 10 CFR 73.46g(6), 
respectively, which stipulate the 
retention of records at least five years 
when the Station Emergency Plan and 
Station Security Plan, respectively, are 
audited on an annual basis. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided gudance 
concerning the application of these 
standards by providing certain 
examples which were published in the 
Federal Register on April 6, 1983 (48 FR 
14870). Examples of actions not likely to 
involve significant hazard consideration 
include actions specified as (i) purely 
administrative changes to the Technical 
Specifications, and (ii) changes that 
constitute an additional limitation, 
restriction, or control not presently 
included in the Technical Specifications. 

The changes proposed in the 
application for amendments fail within 
the scope of these examples. While the 
proposed changes in the corporate 
structure are administrative in nature 
and fall within the scope of example {i), 
it is noted that the proposed changes do 
not affect any of the operating 
parameters of the facility or the 
acceptability of the licensee's 
organization in terms of its technical 
capability or, as appropriate, its 
functional independence. In fact, the 
proposed changes enhance managerial 
attention of safety activities of the 
nuclear units since the plant managers 
now report directly to a Vice-President. 
In addition, the creation of the Assistant 
Station Manager {Nuclear Safety and 
Licensing) is an important upgrade in 
liaison between corporate and plant 
staff directly involved in nuclear safety 
and licensing. Also, the appointment of 
a Nuclear Power Station Manager, 
Quality Assurance, and a Director- 
Emergency Planning to the Nuclear 
Operations Department provide 
increased visible attention for these 
functions. In addition, the proposed 
changes assign greater corporate 
responsibility and attention in the 
preparation of the directive defining the 
Control Room command function of the 
Shift Supervisors. 

Finally, the proposed changes 
requiring that records be retained for at 
least five years with respect to 
Emergency Planning and Station 
Security fall within the scope of 
example (ii) since this record retention 
is specified in 10 CFR 50.54(t) and 10 
CFR 73.46g(6), and this imposes an 
additional restriction or control. 
Accordingly, based on all of the above, 
the Commission proposes to determine 
that these changes involve no significant 
hazards consideration. 


Local Public Document Room 
locations: Board of Supervisors Office, 
Louisa County Courthouse, Louisa 
Virginia 23093 and the Alderman 
Library, Manuscripts Department, 
University of Virginia, Charlottesville, 
Virginia 229018. 

Attorney for licensee: Michael W. 
Maupin, Esq., Hunton, Williams, Gay 
and Gibson, P.O. Box 535, Richmond, 
Virginia 23212. 

NRC Branch Chief: James R. Miller. 


Wisconsin Public Service Corporation, 
Docket Noe. 50-305,.Kewaunee Nuclear 
Power Plant, Kewaunee County, 
Wisconsin 


Date of amendment request: 
November 30, 1984. 

Description of amendment request: 
This amendment requests a change to 
the nuclear peaking factor limits due to 
higher fuel burnup due fo licensee’s use 
of Exxon Nuclear Company fuel during 
next reload in 1985. The effect of steam 
generator tube plugging is also 
considered. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
for the application of the standards in 10 
CFR 50.92 by providing certain examples 
(48 FR 14870) of actions likely to involve 
no significant hazards consideration. 
One example of actions involving no 
significant hazards consideration is a 
change that relates to “(iii) For a nuclear 
power reactor, a change resulting from a 
nuclear core reloading, if no fuel 
assemblies significantly different from 
those found previously acceptable to the 
NRC for a previous core at the facility in 
question are involved. This assumes that 
no significant changes are made to the 
acceptance criteria for the technical 
specifications, that the analytical 
methods used to demonstrate 
conformance with the technical 
specifications and regulations are not 
significantly changed, and that NRC has 
previously found such methods 
acceptable.” The fuel proposed for use 
at Kewaunee is within the fue} design 
bases of previously used fuel and within 
the bounds of previous safety analyses. 
We conclude the requested change is 
similar to the Commissions example 
(iii). 

Since the application for amendment 
involves proposed changes that are 
similar to an example for which no 
significant hazards consideration exists, 
the staff has made a proposed 
determination that the application for 
amendment involves no significant 
hazards consideration. 

Local Public Document Room 
location: University of Wisconsin 
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Library Learning Center, 2420 Nicolet 
Drive, Green Bay, Wisconsin 54301. 
Attorney for licensee: Steven E. 
Keane, Esquire, Foley and Lardner, 777 
East Wisconsin Avenue, Milwaukee, 
Wisconsin 53202. 
NRC Branch Chief: Steven A. Varga. 


PREVIOUSLY PUBLISHED NOTICES 
OF CONSIDERATION OF ISSUANCE 
OF AMENDMENTS TO OPERATING 
LICENSES AND PROPOSED NO 
SIGNIFICANT HAZARDS 
CONSIDERATION DETERMINATION 
AND OPPORTUNITY FOR HEARING 


The following notices were previously 
published as separate individual 
notices. The notice content was the 
same as above. They were published as 
individual notices because time did not 
allow the Commission to wait for this 
regular monthly notice. They are 
repeated here because the monthly 
notice lists all amendments proposed to 
be issued involving no significant 
hazards consideration. 

For details, see the individual notice 
in the Federal Register on the day and 
page cited. This notice does not extend 
the notice period of the original notice. 


Arkansas Power and Light Company, 
Docket No. 50-313, Arkansas Nuclear 
One, Unit No. 1, Pope County, Arkansas 


Date of amendment request: 
September 12, 1984. 

Brief description of amendment: The 
amendment would provide additional 
operability requirements, limiting 
conditions for operation and 
surveillance requirements related to the 
Emergency Feedwater System (EFW) as 
a result of the EFW upgrade 
modifications which are required by 
NUREG-0737, Item II.E.1.2, Auxiliary 
Feedwater System Automatic Initiation 
and Flow Indication. 

Date of publication of individual 
notice in Federal Register: November 19, 
1984, 49 FR 45676. 

Expiration date of individual notice: 
December 19, 1984. 

Local Public Document Room 
/ocation: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 


Arkansas Power and Light Company, 
Docket No. 50-313, Arkansas Nuclear 
One, Unit No. 1, Pope County, Arkansas 


Date of amendment request: 
September 26, 1984, as supplemented 
October 31, 1984. 

Descripiion of amendment request: 
The amendment would permit operation 
of ANO-1 for Cycle 7. The design cycle 
length would be 420 effective full power 
days (EFPD). The amendment would 
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revise the Appendix A Technical 
Specifications to account for changes in 
power peaking and control rod worths 
and would consist of revised Reactor 
Protection System trip setpoints, 
regulating rod group insertion limits, 
axial power shaping rod insertion limits, 
axial power imbalance limits and 
control rod group assignments. 

Date of publication of individual 
notice in Federal Register: November 19, 
1984, 49 FR 45679. 

Expiration of individual notice: 
December 19, 1984. 

Local Public Document Room 
/ocation: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 


Arkansas Power and Light Company, 
Docket No. 50-313, Arkansas Nuclear 
One, Unit No. 1, Pope County, Arkansas 


Date of amendment request: October 
9, 1984. 

Brief description of amendment: The 
amendment would permit the Reactor 
Coolant System (RCS) to be heated 
above 280 °F with the reactor subcritical 
and with 14 of the 16 steam system 
safety valves not operable (they would 
be gagged to prevent them from opening) 
and with 2 of the 16 safety valves set to 
open at higher pressures but low enough 
to provide overpressure protection. This 
amendment would allow the licensee to 
perform the 10-year hydrostatic test of 
the ANO-1 steam system as required by 
the Technical Specifications. The RCS 
would be heated by the use of Reactor 
Coolant pump operation and, therefore, 
the ANO-1 steam system would be 
tested by the use of steam rather than 
water. 

Date of publication of individual 
notice in Federal Register: November 19, 
1984, 49 FR 45680. 

Expiration date of individual notice: 
December 19, 1984. 

Local Public Document Room 
/Jocation: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 


Arkansas Power and Light Company, 
Docket No. 50-313, Arkansas Nuclear 
One, Unit No. 1, Pope County, Arkansas 


Date of amendment request: October 
15, 1984. 

Description of amendment request: 
The amendment would modify Table 
3.5.1.1 of the ANO-1 Technical 
Specifications in the specification on 
pressurizer level channels. The 
amendment would reflect the number of 
instrument channels to monitor 
pressurizer level which will be available 
following the refueling for Cycle 7. The 
modifications necessitating this change 















will replace the existing pressurizer 
monitoring system, consisting of three 
selectable pressure transmitter inputs, 
with two independent instrument 
channels. This modification will provide 
separate instrument loops for 
pressurizer level completely 
independent of the non-nuclear 
instrumentation system in keeping with 
the alternate shutdown requirements of 
Appendix R to 10 CFR 50. The proposed 
change does not affect the minimum 
number of channels required to be 
operable or the minimum degree of 
redundancy required by the Technical 
Specifications. 

Date of publication of individual 





notice in Federal Register: November 19, 


1984, 49 FR 45677. 

Expiration date of individual notice: 
December 19, 1984. 

Local Public Document Room 
location: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 


Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut 


Date of amendment request: 
November 7, 1984. 

Brief description of amendment: The 
amendment would modify the March 13, 
1983 order confirming licensee 
commitments on Post-TMI related issues 
for the Haddam Neck Plant relating to 
the completion date of the control room 
habitability modifications. 

Date of publication of individual 
notice in Federal Register: December 4, 
1984 (49 FR 47463). ’ 

Expiration date of individual notice: 
January 3, 1985. 

Local Public Document Room 
location: Russell Library, 123 Broad 
Street, Middletown, Connecticut 06457. 


Northeast Nuclear Energy Company, 
Docket No. 50-245, Millstone Nuclear 
Power Station, Unit No. 1, New London 
County, Connecticut 


Date of amendment request: 
November 7, 1984. 

Brief description of amendment: The 
amendment would modify the March 13, 
1983 order confirming licensee 
commitments on Post-TMI related issues 
for the Millstone Nuclear Power Plant, 
Unit 1 relating to the completion date of 
the control room habitability 
modifications. 

Date of publication of individual 
notice in Federal Register: December 4, 
1984 (49 FR 47462). 

Expiration date of individual notice: 
January 3, 1985. 
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Local Public Document Room 
location: Waterford Public Library, 49 
Rope Ferry Road, Waterford, 
Connecticut 06385. 


NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING LICENSE 


During the 30-day period since 
publication of the last monthly notice, 
the Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmntal 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see: (1) The applications for 
amendments, (2) the amendments, and 
(3) the Commission's related letters, 
Safety Evaluations and/or 
Environmental Assessements as 
indicated. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, DC., 
and at the local public document rooms 
for the particular facilities involved. A 
copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, DC. 20555, Attention: 
Director, Division of Licensing. 


Alabama Power Company, Docket Nos. 
50-348 and 50-364, Joseph M. Farley 
Nuclear Plant, Unit Nos. 1 and 2, 
Houston County, Alabama 


Date of application for amendments: 
June 25, 1984 supplemented September 
24, 1984. 

Brief description of amendments: 
Technical Specifications, Section 6, 
Administrative Controls, is modified to 
reflect two Assistant Plant Managers; 
one responsible for overall plant 
operations and the other responsible for 
overall plant administration. 

Date of issuance: November 27, 1984. 

Effective date: November 27, 1984. 

Amendment Nos.: 54 and 45. 

Facilities Operating License Nos. 
NPF-2 and NPF-8 Amendments revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: August 22, 1984 (49 FR 33354). 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 27, 
1984. 

No significant hazards consideration 
comments were received. 

Local Public Document Room 
location: George S. Houston Memorial 
Library, 212 W. Burdeshaw Street, 
Dothan, Alabama 36303. 


Arkansas Power and Light Company, 
Docket Nos. 50-313 and 50-368, 
Arkansas Nuclear One, Unit 1 and Unit 
2, Pope County, Arkansas 


Date of application for amendment: 
September 14, 1983, as supplemented 
January 20, 1984 and May 24, 1984. 

Brief description of amendment: The 
amendments changed the surveillance 
intervals for leak testing of certain 
sealed radioactive sources from every 
six months to every eighteen months. 

Date of issuance: November 19, 1984. 

Effective date: November 19, 1984. 

Amendment Nos.: 87 and 58. 

Facility Operating License Nos. DPR- 
51 and NPF-6. Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: July 24, 1984 (49 FR 29903). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 19, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 
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Arkansas Power & Light Company, 
Docket No. 50-368, Arkansas Nuclear 
One, Unit 2, Pope County, Arkansas 


Date of amendment request: January 
5, 1982. 

Description of amendment request: 
The amendment revised the Technical 
Specifications (TS) pertaining to the fire 
detection instrumentation. 

Date of issuance: November 23, 1984. 

Effective date: November 23, 1984. 

Amendment No.: 59. 

Date of initial notice in Federal 
Register: July 20, 1983 (48 FR 38076 at 
33077). 

The Commission's related evaluation 
of the amendment is contained in a 
letter dated November 23, 1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 


Arkansas Power and Light Company, 
Docket Nos. 50-313 and 50-368, 
Arkansas Nuclear One, Unit Nos. 1 and 
2, Pope County, Arkansas 


Date of amendment request: April 13, 
as supplemented by letter dated April 
26, 1984. 

Brief description of amendment: The 
amendments revised the Technical 
Specifications to incorporate the 
requirements of Appendix I of 10 CFR 50 
as the Radiological Effluent Technical 
Specifications (RETS). They provide 
new Technical Specification sections 
defining limiting conditions for 
operation and surveillance requirements 
for radioactive liquid and gaseous 
effluent monitoring; concentration, does 
and treatment of liquid, gaseous and 
solid wastes; total dose; radiological 
environmental monitoring that consists 
of a monitoring program, land use 
census, and interlaboratory comparison 
program. In addition, some changes are 
made in administrative controls, 
specifically dealing with the Process 
Control Program and the Offsite Dose 
Calculation Manual. 

Date of issuance: December 14, 1984 

Effective date: January 1, 1985. 

Amendment Nos.: 88 and 60. 

Facility Operating Licenses Nos. 
DPR-51 and NPF-6. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: August 22, 1984 (48 FR 33353 at 
33354). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 14, 
1984. 
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No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 


Boston Edison Company, Docket No. 50- 
293, Pilgrim Nuclear Power Station, 
Plymouth, Massachusetts 


Date of applicaton for amendmeat: 
August 9, 1984, as modified on October 
29, 1984. 

Brief description of amendment: This 
amendment replaces the carbon dioxide 
(CO.) system Technical Specifications 
with similar specifications for a Halon 
fire suppression system recently 
installed in the cable spreading room. 

Date of issuance: November 27, 1984. 

Effective date: November 27, 1984. 

Amendment No.: 84. 

Facility Operating License No. DPR- 
35. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984 49 FR 
38395. 

Subsequent to the intial notice in the 
Federal Register, the Boston Edison 
Company, by letter dated October 29, 
1984, revised the proposed limiting 
condition for operation to state it more 
clearly in accordance with National Fire 
Protection Association code 12A. This 
revision also eliminated the reporting 
requirement from this section of the 
Technical Specifications since the 
reporting requiremenis are now stated in 
10 CFR 50.73. These changes are minor 
and do not alier the staff's initial 
determination that this amendment 
would involve no significant hazards 
considerations. The Commission’s 
related evaluation of the amendment is 
contained in a Safety Evaluation dated 
November 27, 1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Plymouth Public Library, North 
Street, Plymouth, Massachusetts 02360. 


Carolina Power & Light Company, 
Docket Nos. 50-325 and 50-324, 
Brunswick Steam Electric Plant, Units 1 
and 2, Brunswick County, North 
Carolina 

Date of application for amendment: 
June 6, 1984. 

Brief description of amendment: The 
amendments revise Technical 
Specifications 3.3.1 and 3.3.2 to allow 
alternate actions to be taken rather than 
placing an inoperative channel of the 
Reactor Protection System or Isolation 
System in the tripped condition when 
this would cause the Trip Function to 
occur. 


Date of issuance: December 4, 1984. 
Effective date: December 4, 1984. 
Amendment Nos.: 78 and 105. 

Facility Operating License Nos. DPR- 
71 and DPR-62. Amendments revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: July 24, 1984 49 FR 29904. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 4, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Southport, Brunswick County 
Library, 109 W. Moore Street, Southport, 
North Carolina 28461. 


Carolina Power & Light Company, 
Docket Nos. 50-325 and 50-324, 
Brunswick Steam Electric Plant, Units 1 
and 2, Brunswick County, North 
Carolina 


Date of application for amendment: 
June 6, 1984. 

Brief description of amendment: The 
amendments revise the Technical 
Specifications to more clearly define the 
operational conditions and the allowed 
use of the reactor mode switch by 
adding and revising footnotes in Table 
1.2. 

Date of issuance: December 4, 1984. 

Effective date: December 4, 1984. 

Amendment Nos.: 79 and 106. 

Facility Operating License Nos. DPR- 
71 and DPR-62. Amendments revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: August 22, 1984 49 FR 33358. 

The Commission’s related evaluation 
of the amendments is contained in a 
Safety Evaluation dated December 4, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Southport, Brunswick County 
Library, 109 W. Moore Street, Southport, 
North Carolina 28461. 


Carolina Power & Light Company, 
Docket No. 50-325, Brunswick Steam 
Electric Plant, Unit 1, Brunswick County, 
North Carolina 


Date of application for amendment: 
September 4, 1984, as supplemented 
October 22, 1984. 

Brief description of amendment: The 
amendment changes the Technical 
Specifications to permit a one-time 
extension of the test period for Type B 
and C local leak rate tests for certain 
valves from December 12, 1984, or later, 
until the next refueling outage, which is 
currently scheduled to begin on or 
before March 31, 1985. In addition, the 
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test period for the main steam isolation 
valves is extended 12 days. 

Date of issuance: December 10, 1984. 

Effective date: December 10, 1984. 

Amendment No.: 80. 

Facility Operating License No. DPR- 
71. Amendments revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: October 31, 1984, 49 FR 43820. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 10, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Southport, Brunswick County 
Library, 109 W. Moore Street, Southport, 
North Carolina 28461. 


Commonwealth Edison Company, 
Docket Nos. 50-237 /249, Dresden 
Nuclear Power Station, Unit Nos. 2 and 
3, Grundy County, Illinois 


Date of application for amendments: 
February 16, 1979 as supplemented May 
3, 1984. 

Brief description of amendments: The 
amendments approve new Technical 
Specification sections defining limiting 
conditions for operation and 
surveillance requirements for 
radioactive liquid and gaseous effluent 
monitoring, for effluent concentrations 
and for treatment of liquid, gaseous and 
solid wastes. They also incorporate into 
the Technical Specifications the bases 
that support the operation and 
surveillance requirements. 

Date of Issuance: November 16, 1984. 

Effective Date: March 15, 1985. 

Amendment Nos. 83 and 77. 

Provisional Operating Licensing No. 
DPR-19 and Facility Operating License 
No. DPR-25. The amendments revise the 
Technical Specifications. 

Date of initial notice in Federal 
Register: July 24, 1984 (49 FR 29905). 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated November 16, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Morris Public Library, 604 
Liberty Street, Morris, Illinois 60451. 


Commonwealth Edison Company, 
Docket No. 59-374, La Salle county 
Station, Unit 2, La Salle County, Ilinois 


Date of application for amendment: 
September 25, 1984. 

Brief Description of amendment 
request: This amendment revises the La 
Salle Unit 2 Technical Specifications to 
reflect a reactor scram on low control 








ort, 





rod drive pump discharge pressure 
modification as required for completion 
by License Condition 2.C.(7). 

Date of issuance: December 17, 1984. 

Effective date: December 17, 1984. 

Amendment No.: 6. 

Facility Operating License No. NPF 
18. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: October 24, 1984 (49 FR 42810). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 17, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Public Library of Illinois Valley 
Community College, Rural Route No. 1, 
Oglesby, Illinois 61348. 


Consumers Power Company, Docket No. 
50-155, Big Rock Point Plant, Charlevoix 
County, Michigan 


Date of application for amendment: 
August 6, 1984 as supplemented on 
November 5 and 20, 1984. 

Brief description of amendment: This 
amendment allows the Plant Review 
Committee to review and approve 
certain documents by a document 
routing process. 

Date of issuance: December 10, 1984. 

Effective date: December 10, 1984. 

Amendment No. 71. 

Facility Operating License No. DPR- 
6. This amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984 (49 FR 
38397). 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 10, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: North Central Michigan 
College, 1515 Howard Street, Petoskey, 
Michigan 49770. 


Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 


Date of application for amendment: 
July 30, 1984 and July 31, 1984. 

Brief description of amendment: The 
amendment adds the Radiological 
Effluent Technical Specifications (RETS) 
necessary to implement the 
requirements of 10 CFR Part 50, 
Appendix I, adds a revised section 
delineating the applicability of the 
Limiting Conditions for Operation, 
locates all process monitoring 
operability and surveillance 
requirements in the appropriate tables 
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generated as a part of the RETS and 
revises the reporting requirements. 

Date of issuance: November 9, 1984. 

Effective date: January 1, 1985. 

Amendment No. 85. 

Provisional Operating License No. 
DPR-20. The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: September 19, 1984 (49 FR 
36714) and September 28, 1984 (49 FR 
38397). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 9, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Kalamazoo Public Library, 315 
South Rose Street, Kalamazoo, Michigan 
49006. 


Consumers Power Company, Docket No. 


50-255, Palisades Plant, Van Buren 
County, Michigan 


Date of application for amendment: 
August 6, 1984 as supplemented on 
November 5 and 20, 1984. 

Brief description of amendment: This 
amendment allows the Plant Review 
Committee to review and approve 
certain documents by a document 
routing process. 

Date of issuance: December 10, 1984. 

Effective date: December 10, 1984. 

Amendment No. 86. 

Provisional Operating License No. 
DPR-20. This amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984 (49 FR 
38397). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 10, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Kalamazoo Public Library, 315 
South Rose Street, Kalamazoo, Michigan 
49006. 


Dairyland Power Cooperative, Docket 
No. 50-409, La Crosse Boiling Water 
Reactor, Vernon County, Wisconsin 


Date of application for amendment: 
September 29, 1982 and January 30, 1984. 

Description: The amendment modified 
the Appendix A Technical 
Specifications by incorporating 
requirements for post-accident sampling 
and monitoring. 

Date of Issuance: November 30, 1984. 

Effective date: November 30, 1984. 

Amendment No.: 37. 
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Provisional Operating License No. 
DPR-45. Amendment revised the 
Appendix A Technical Specifications. 

Date of initial notice in Federal 
Register: October 26, 1983 (48 FR 49583) 
and April 25, 1984 (49 FR 17858). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 30, 
1984. No significant hazards 
consideration comments received: No. 

Local Public Document Room 
location: La Crosse Public Library, 800 
Main Street, La Crosse, Wisconsin 
54601. 


Duquesne Light Company, Docket No. 
50-334, Beaver Valley Power Station, 
Unit No. 1, Shippingport, Pennsylvania 


Date of application for amendment: 
May 2, 1984, as supplemented by letter 
dated August 30, 1984. 

Brief description of amendment: The 
amendment changes the Technical 
Specifications for Beaver Valley Unit 
No. 1 to conform with the new rules on 
reporting requirements, 10 CFR 50.72 
and 50.73. The new Section 50.72 revises 
the immediate notification requirements 
for operating nuclear power reactors; 
the new Section 50.73 provides for a 
revised Licensee Event Report System, 
and replaces all existing requirements 
for licensees to report “Reportable 
Occurrences” as defined in individual 
plant Technical Specifications. 

Date of issuance: November 27, 1984. 

Effective date: November 27, 1984. 

Amendment No. 84. 

Facility Operating License No. DPR- 
66. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: July 24, 1984 (49 FR 29906). 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 27, 
1984. 

No significant hazards consideration 
comments received. None. 

Local Public Document Room 
location: B.F. Jones Memorial Library, 
663 Franklin Avenue, Aliquippa, 
Pennsylvania 15001. 


Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket No. 50-321, Edwin I. 
Hatch Nuclear Plant, Unit No. 1, Appling 
County, Georgia 


Date of amendment request: 
September 17, 1984. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications (TSs) to allow up to four 
previously irradiated fuel bundles to be 
loaded around each Source Range 
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Monitor, delete the description of the 
control rod material to permit the use of 
alternative control rod material (hybrid 
hafnium) in the control rod assemblies, 
and revise the definition of Core 
Alteration to clarify that the definition 
only applies when fuel is in the vessel. 

Date of issuance: December 7, 1984. 

Effective date: December 7, 1984. 

Amendment No.: 102. ~— 

Facility Operating License No. DPR- 
57. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: Octcber 24, 1984, 49 FR 42821. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 7, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia. 


Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket No. 50-321, Edwin I. 
Hatch Nuclear Plant, Unit No. 1, Appling 
County, Georgia 

Date of application for amendment: 
September 5, 1984. 

Brief description of amendment: The 
revisions to the TSs change the Limiting 
Safety System Settings, the Limiting 
Conditions for Operation, the 
Surveillance Requirements and their 
supporting bases to support low-low set 
logic and Analog Transmitter Trip 
System (ATTS) modifications. 

Date of issuance: December 7, 1984. 

Effective date: December 7, 1984. 

Amendment No.: 103. 

Facility Operating License No. DPR- 
57. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: October 24, 1984, 49 FR 42819. 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 7, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia. 


Indiana and Michigan Electric Company, 
Docket No. 50-315, Donald C. Cook 
Nuclear Plant, Unit No. 1, Berrien 
County, Michigan 


Date of application for amendment: 
August 23, 1984, supported by Exxon 
Nuclear letters dated August 22 and 23, 
1984, 

Brief description of amendment: The 
amendment revises the Technical 


Specifications for burnup dependent 
core physics parameters for Exxon fuel 
left in Unit 1 and for increases in the 
heat flux hot channel factor, F sub Q, for 
Westinghouse fuel in Unit 1. 

Date of issuance: November 29, 1984. 

Effective date: November 29, 1984. 

Amendment No.: 82. 

Facility Operating License No. DPR-_ 
58. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984, (49 FR 
38401). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 29, 
1984. 

No Significant hazards consideration 
comments received: None. 

Local Public Document Room 
location: Maude Reston Palenske 
Memorial Library, 500 Market Street, St. 
Joseph, Michigan 49085. 


Northern States Power Company, 
Docket No. 50-263, Monticello Nuclear 
Generating Plant, Wright County, 
Minnesota 


Date of application for amendment: 
September 7, 1984. 

Brief description of amendment: The 
amendment changes the Technical 
Specifications to incorporate Limiting 
Conditions of Operation and 
Surveillance Requirements for the low 
low setpoint logic modification. The low 
low setpoint logic modification is 
designed to ensure a minimum water leg 
clearing time between any safety relief 
valve closure and subsequent actuation 
to minimize thrust loads as part of the 
generic Mark I containment modification 
program. We issued the review and 
approval of the low low setpoint logic 
modification by letter dated March 19, 
1984 with an accompanying Safety 
Evaluation. 

This amendment also reduces the 
Limiting Condition of Operation for the 
maximum suppression pool water 
volume, so that the water volume is 
consistent with the analysis supporting 
the Mark I containment modification 
program. 

Date of issuance: November 16, 1984. 

Effective date: November 16, 1984. 

Amendment No.: 30. 

Facility Operating License No. DPR- 
22. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984 49 FR 
38406. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 16, 
1984. 
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No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Environmental Conservation 
Library, Minneapolis Public Library, 300 
Nicollet Mall, Minneapolis, Minnesota. 


Northern States Power Company, 
Docket No. 50-263, Monticello Nuclear 
Generating Plant, Wright County, 
Minnesota 


Date of application for amendment: 
July 27, 1984, as supplemented 
September 25 and October 25, 1984. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications (TSs) to provide a higher 
limiting setpoint for degraded grid 
voltage protection than now exists in the 
TSs, and specifies time delay and 
deviations from the setpoint for the 
degraded voltage trip and reset 
functions which are presently 
unspecified. 

Date of issuance: November 27, 1984. 

Effective date: November 27, 1984. 

Amendment No.: 31. 

Facility Operating License No. DPR- 
22. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984 49 FR 
38405. 

By letters dated September 25 and 
October 25, 1984, the licensee submitted 
additional supporting information. This 
supplemental information was not 
considered by the staff when the initial 
notice was published in the Federal 
Register on September 28, 1984. The 
information was clarifying in nature and 
therefore, the conclusions reached in the 
original notice for no significant hazard 
consideration are still acceptable. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 27, 
1984. 

No significant hazards consideraticn 
comments received: No. 

Local Public Document Room 
Jocation: Environmental Conservation 
Library, Minneapolis Public Library, 300 
Nicollet Mall, Minneapolis, Minnesota. 


Pennsylvania Power & Light Company, 
Docket No. 50-387, Susquehanna Steam 
Electric Station, Unit 1, Luzerne County, 
Pennsylvania 


Date of application for amendment: 
April 10, 1984 and May 18, 1984. 

Brief description of amendment: This 
amendment changed Technical 
Specifications by modifying the 
temperature limit for determining the 
spray pond operable. This amendment 
also revised Technical Specifications as 
related to Special Reporting 
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requirements discussed in NRC Generic 
Letter 83-43 dated December 19, 1983, 
and in response to changes in 10 CFR 
50.72 and 10 CFR 50.73. 

Date of issuance: November 14, 1984. 

Effective date: November 14, 1984. 

Amendment No.: 26. 

Facility Operating License No. 14: 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: June 20, 1984 (25367-25368) and 
August 22, 1984 (33366-33367). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 14, 


- 1984. 


No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 


Pennsylvania Power & Light Company, 
Docket No. 50-388, Susquehanna Steam 
Electric Station, Unit 2, Luzerne County, 
Pennsylvania 


Date of applications for amendment: 
April 10, 1984. 

Brief description of amendment: This 
amendment changed Technical 
Specifications by modifying the 
temperature limit for determining the 
spray pond operable. 

Date of issuance: November 14, 1984. 

Effective date: November 14, 1984. 

Amendment No.: 3. 

Facility Operating License No. 22: 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: June 20, 1984 (25367). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 14, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. 


Philadelphia Electric Company, Public 
Service Electric and Gas Company, 
Delmarva Power and Light Company, 
and Atlantic City Electric Company, 
Docket No. 50-278, Peach Bottom 
Atomic Power Station, Unit No. 3, York 
County, Pennsylvania 


Date of application for amendments: 
September 28, 1984. 

Brief description of amendments: The 
changes to the TSs permit a temporary 
increase in the Main Steam Line High 
Radiation scram and isolation setpoints 
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to facilitate operation with the expected 
increased N-16 radiation levels due to a 
proposed short-term hydrogen injection 
test. This scheduled short-term hydrogen 
injection test at Unit 3 will be used to 
determine the feasibility of using 
hydrogen water chemistry as a means of 
reducing intergranular stress corrosion 
cracking (IGSCC) of stainless steel BWR 
piping. 

Date of issuance: November 14, 1984. 

Effective date: November 14, 1984. 

Amendment No.: 106. 

Facility Operating License No. DPR- 
56. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: October 10, 1984, 49 FR 39761. 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 14, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Government Publications 
Section, State Library of Pennsylvania, 
Education Building, Commonwealth and 
Walnut Streets, Harrisburg, 
Pennsylvania. 


Philadelphia Electric Company. Public 
Service Electric and Gas Company, 
Delmarva Power and Light Company, 
and Atlantic City Electric Company, 
Docket No. 50-278, Peach Bottom 
Atomic Power Station, Unit No. 3, York 
County, Pennsylvania 


Date of application for amendment: 
May 30, 1984, as revised August 24, 1984, 
and September 27, 1984. 

Brief description of amendment: This 
amendment revises the Technical 
Specifications (TSs) to permit operation 
with increased core flows and 
decreased feedwater temperatures 
during the remainder of Cycle 6 
operation for Unit 3. This amendment 
will also provide restrictions in 
operation in regions of potential core 
thermal-hydraulic instability and 
provide surveillance and corrective 
actions under conditions of marginal 
stability. Peach Bottom Atomic Power 
Station, Unit 3, presently is restricted 
from single loop operation at thermal 
power greater than 50% of the rated 
thermal power. This amendment will 
permit the removal of this restriction 
after the thermal-hydraulic TSs are 
implemented. 

Date of issuance: December 3, 1984. 

Effective date: December 3, 1984. 

Amendment No.: 107. 

Facility Operating License No. DPR- 
56. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 10, 1984, 49 FR 32136 





(corrected August 30, 1984, 49 FR 34434) 
and October 24, 1984, 49 FR 42828. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 3, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Government Publications 
Section, State Library of Pennsylvania, 
Education Building, Commonwealth and 
Walnut Streets, Harrisburg, 
Pennsylvania. 


Portland General Electric Company, et 
al., Docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 


Date of application for amendment: 
June 12, 1984. 

Brief description of amendment: The 
amendment allowed a +10% tolerance 
to the required hydrogen mixing system 
flowrate of 2500 cubic feet per minute. 

Date of issuance: December 11, 1984. 

Effective date: December 11, 1984. 

Amendment No.: 98. 

Facility Operating License No. NPF-1. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 22, 1984 (49 FR 33353 ai 
33368). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 11, 
1984. 

No significant hazards consideration 
comments received: No comments 
received. 

Location of Local Public Document 
Room: Multnomah County Library, 801 
S.W. 10th Avenue, Portland, Oregon. 


Power Authority of the State of New 
York, Docket No. 50-286, Indian Point 
Nuclear Generating Unit No. 3, 
Westchester County, New York 


Date of application for amendment: 
June 6, 1983, as finalized by letter dated 
September 30, 1983. 

Brief description of amendment: The 
amendment revises the Radiological 
Effluent Technical Specifications and 
implements these revisions as part of 
the licensee. — 

Date of issuance: December 7, 1984. 

Effective date: December 7, 1984. 

Amendment No.: 51. 

Facilities Operating License No. 
DPR-64: Amendment revised the 
(Technical Specifications) (license} 
(both). 

Date of initial notice in Federal 
Register: August 23, 1983 (48 FR 38420), 
as renoticed (49 FR 42829). 

The Commission's related evaluation 
of the amendment is contained in a 
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Safety Evaluation dated December 7, 
1984. 

Significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: White Plains Publie Library, 
100 Martine Avenue, White Plains, New 
York, 10610. 


Public Service Company of Colorado, 
Docket No. 50-267, Fort St. Vrain 
Nuclear Generating Station, Platteville, 
Colorado 

Date of application for amendment: 
August 23, 1984. 

Brief description of amendment: The 
amendment adds a surveillance 
requirement to the Technical 
Specifications related to the 
investigation and evaluation of steam 
generator tube leaks. An expanded, 
more detailed basis was provided by 
letter dated October 12, 1984. 

Date of issuance: November 9, 1984. 

Effective date: November 9, 1984. 

Amendment No.: 45. 

Facility Operating License No. DPR- 
34: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 29, 1984 (49 FR 
38408). 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 9, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Greeley Public Library, City 
Complex Building, Greeley, Colorado. 


Public Service Electric and Gas 
Company, Docket Nos. 50-272 and 50- 
311, Salem Nuclear Generating Station, 
Unit Nos. 1 and 2, Salem County, New 
Jersey 

Date of application for amendments: 
June 17, 1983 and supplemented 
September 23, 1983, March 27, 1984, 
August 31, 1984 and November 6, 1984. 

Brief description of amendments: 
These amendments: (1) Modify the 
Radiological Effluent Technical 
Specifications to assure compliance 
with Appendix I of 10 CFR Part 50, (2) 
form a new, centralized Nuclear 
Department and add requirements to the 
Administrative Controls section of the 
Technical Specifications concerning 
overtime limitations, and reporting 
requirements for power operated relief 
valves and safety valves challenges, and 
(3) add testing, reporting, and 
surveillance requirements for the Units’ 
reactor trip and bypass breakers. 

Date of issuance: December 5, 1984. 

Effective date: December 5, 1984. 

Amendineit Nos.: 59 and 28. 


Facility Operating Licenses Nos. 
DPR-70 and DPR-75: Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: November 22, 1983 (49 FR 
52821). 

The Commission’s related evaluation 
of the amendments is contained in a 
Safety Evaluation dated December 5, 
1984. 

No significant hazards consideration 
comments have been received. 

Local Public Document Room 
location: Salem Free Library, 112 West 
Broadway, Salem, New Jersey 08079. 


Rochester Gas and Electric Corporation, 
Docket No. 50-244, R. E. Ginna Nuclear 
Power Plant, Wayne County, New York 


Date of application for amendment: 
April 2, 1984 as supplemented June 12, 
1984. 

Brief description of amendment: The 
amendment approves an increase in the 
storage capacity of the spent fuel pool 
from 595 to 1016 fuel assemblies. 

Date of issuance: November 14, 1984. 

Effective date: November 14, 1984. 

Amendment No. 65. 

Provisional Operating License No. 
DPR-18. Amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: July 27, 1984 (49 FR 30261). 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 14, 
1984, and in an Environmental 
Assessment dated November 8, 1984. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Rochester Public Library, 155 
South Avenue, Rochester, New York 
14604. 


South Carolina Electric & Gas Company, 
South Carolina Public Service Authority, 
Docket No. 50-395, Virgil C. Summer 
Nuclear Station, Unit 1, Fairfield County, 
South Carolina 


Date of application for amendment: 
January 18, 1984. 

Brief description of amendment: The 
amendment modifies the Technical 
Specifications to add additional 
containment penetration conductor 
overcurrent protection devices to Table 
3.8.1. 

Date of issuance: November 13, 1984. 

Effective date: November 13, 1984. 

Amendment No. 33. 

Facility Operating License No. NPF- 
12, Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: April 25, 1984 (49 FR 17873). 

The Commission's related evaluation 
of the amendment is contained in a 
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Safety Evaluation dated November 13, 
1984. 

No significant hazards consideration 
comments received: No 

Local Public Document Reom 
location: Fairfield County Library, 
Garden and Washington Streets, 
Winnsboro, South Carolina 29180 


South Carolina Electric & Gas Company, 
South Carolina Public Service Authority, 
Docket No. 50-395, Virgil C. Summer 
Nuclear Station, Unit 1, Fairfield County, 
South Carolina 


Date of application for amendment: 
May 23, 1984, and supplemented 
November 27, 1984. 

Brief description of amendment: The 
amendment modifies the Technical 
Specifications to allow installation of a 
P-9 interlock which would prevent a 
direct reactor trip following a turbine 
trip at or below 50 of reactor power. 

Date of issuance: November 30, 1984. 

Effective date: November 30, 1984. 

Amendment No. 34. 

Facility Operating License No. NPF- 
12. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 22, 1984 (49 FR 33370). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 30, 
1984, 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Fairfield County Library, 
Garden and Washington Streets, 
Winnsboro, South Carolina 29180. 


Southern California Edison Company, 
Docket No. 50-206, San Onofre Nuclear 
Generating Station, Unit No. 1, San 
Diego County, California 


Date of application for amendment: 
October 20, 1978, as modified or 
supplemented on August 26, 1983, 
November 30, 1983, July 27, 1984, and 
October 15, 1984. The October 15, 1984 
letter withdrew one part of the proposed 
change relating to the charging capacity 
for dc bus #2. 

Brief description of amendment: 

The amendment approves changes to 
Appendix A Technical Specifications 
which incorporate modifications to the 
operability and surveillance 
requirements for the Auxiliary Electric 
Supplies. 

Date of issuance: November 14, 1984. 

Effective date: November 14, 1984. 

Amendment No. 84. 

Provisional Operating License No. 
DPR-13. Amendment revised the 
Technical Specifications. 
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Date of initial notice in Federal 
Register: August 22, 1984 (49 FR 33370), 
March 22, 1984 (49 FR 10743) and August 
23, 1983 (48 FR 38421). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 14, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: San Clemente Public Library, 
242 Avenida Del Mar, San Clemente, 
California 92672 


Southern California Edison Company, 
Docket No. 50-206, San Onofre Nuclear 
Generating Station, Unit No. 1, San 
Diego County, California 

Date of Application for amendment: 
September 20, 1984 as supported August 
14, 1984. 

Brief description of amendment: The 
amendment approved addition of a 
license condition which provides the 
implementation schedule for the post- 
accident sampling system. The schedule 
for this action had been previously 
covered by NRC Order Confirming 
Licensee Commitments on Post-TMI 
Related Issues, dated March 14, 1983. 

Date of issuance: November 23, 1984. 

Effective date: November 23, 1984. 

Amendment No. 85. 

Provisional Operating License No. 
DPR-13. Amendment revised the 
License. 

Date of initial notice in Federal 
Register: October 22, 1984 (49 FR 41300). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 23, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: San Clemente Public Library, 
242 Avenida Del Mar, San Clemente, 
California 92672. 


Southern California Edison Company, 
Docket No. 50-206, San Onofre Nuclear 
Generating Station, Unit No. 1, San 
Diego County, California 

Date of application for amendment: 
June 8, 1984. 

Brief description of amendment: The 
amendment modifies the Technical 
Specifications to address both the 
auxiliary salt water cooling pump and 
the screen wash pumps as backup 
pumps for short periods of time when a 
salt water cooling pump is inoperable. 

Date of issuance: November 26, 1984. 

Effective date: November 26, 1984. 

Amendment No. 86. 

Provisional Operating License No. 
DPR-13. Amendment revised the 
Technical Specifications. 





Date of initial notice in Federal 
Register: July 24, 1984 (49 FR 29920). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 26, 


- 1984. 


No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: San Clemente Branch Library, 
242 Avenida Del Mar, San Clemente, 
California 92672. 


Tennessee Valley Authority, Docket No. 
50-296, Browns Ferry Nuclear Plant, 
Unit 3, Limestone County, Alabama 


Date of application for amendment: 
May 10, 1984. 

Brief description of amendment: The 
amendment changes the Technical 
Specifications to reflect deactiviation of 
the reactor vesse! head spray piping. 
Specifically, the amendment deletes 
operability and test requirements for 
valves which previously, but no longer, 
served as primary containment isolation 
valves and changes the designation of a 
containment penetration from “RHR 
Head Spray Line” to “blank.” 

Date of issuance: November 26, 1984. 

Effective date: November 26, 1984. 

Amendment No. 84. 

Provisional Operating License No. 
DPR-68. Amendment revised the 
Technical Specification. 

Date of initial notice in Federal 
Register: September 28, 1984 49 FR 
38410. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 26, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Athens Public Library, South 
and Forrest, Athens, Alabama 35611. 


Tennessee Valley Authority, Docket 
Nos. 50-327 and 50-328, Sequoyah 
Nuclear Plant, Units 1 and 2, Hamilton 
County, Tennessee 


Daie of application for amendments: 
July 21, 1983, December 29, 1983, April 
20, 1984, September 17, 1982. 

Brief description of amendment: The 
amendments change the Technical 
Specifications related to operational 
temperature limits on the pressurizer 
spray nozzle, inspection of certain 
protective fuses, 10 CFR 50.73 reporting 
requirements, and containment air 
temperature limits. 

Date of issuance: November 23, 1984. 

Effective date: November 23, 1984. 

Amendment No. 36 and 28. 

Facility Operating License No. DPR- 
77 and DPR-79. Amendments revised 
the Technical Specifications. 





Date of initial notice in Federal 
Register: January 26, 1984 {49 FR 3357), 
and September 28, 1984 (49 FR 38410). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 23, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Chattanooga-Hamilton County 
Bicentennial Library, 1001 Broad Street, 
Chattanooga, Tennessee 37401. 


The Toledo Edison Company and The 
Cleveland Electric Illuminating 
Company, Docket No. 50-346, Davis- 
Besse Nuclear Power Station, Unit No. 1, 
Ottawa County, Ohio 


Date of application for amendment: 
December 26, 1980 {item 5), as revised 
July 10, 1981 and July 8, 1983. 

Brief description of amendment: The 
amendment modifies Figures 6.2-1 and 
6.2-2 to reflect the current 
organizational structure applicable to 
the Davis Besse Nuclear Power Station 
and Sections 6.5.1.2 and 6.5.2.2 to specify 
the composition of the Station and ' 
Company Nuclear Review Boards 
respectively. 

Date of issuance: November 5, 1984. 

Effective date: November 5, 1984. 

Amendment No. 76. 

Facility Operating License No. NPF-3. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: November 22, 1983, 48 FR 
52836. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 5, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue, Toledo, Ohio 43606. 


The Toledo Edison Company and The 
Cleveland Electric Iluminating 
Company, Docket No. 50-346, Davis- 
Besse Nuclear Power Staticn, Unit No. 1, 
Ottawa County, Ohio 


Date of appli 
February 28, 1984. 
Brief description of amendment: The 

amendment modifies Technical 
Specification 3.3.3.6, Table 3.3-10, by 
deleting the requirement for a minimum 
of one operable channel of 
instrumentation to provide containment 
air recirculation fan status, and deletes 
from Specification 4.3.3.6, Table 4.3—-10, 
the associated surveillance requirement. 
Date of issuance: November 28, 1984. 


n for amend: 
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Effective date: November 28, 1984. 

Amendment No. 78. 

Facility operating License No. NPF-3. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984, 49 FR 
38411. 

The Commission's related evaluation 
of the amendment is contained in the 
Commission’s letter dated November 28, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue, Toledo, Ohio 43606. 


The Toledo Edison Company and The 
Cleveland Electric Illuminating 
Company, Docket No. 50-346, Davis- 
Besse Nuclear Power Station, Unit No. 1, 
Ottawa County, Ohio 


Date of application for amendment: 
September 25, 1981 (Item 1 only), as 
supplemented September 26, 1983, and 
September 11, 1984. 

Brief description of amendment: This 
amendment changes Table 3.6-2, 
Containment Isolation Valves, to allow 
for the modified steam generator 
blowdown and drain sysiem. 

Date of issuance: December 11, 1984. 

Effective date: December 11, 1984. 

Amendment No. 79. Facility Operating 
License No. NPF-3. Amendment revised 
the Technical Specifications.: 

Date of initial notice in Federal 
Register: April 25, 1984, FR 49 17875 and 
November 2, 1984, 49 FR 44169. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 11, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue, Toledo, Ohio 43606. 


The Toledo Edison Company and The 
Cleveland Electric Illuminating 
Company, Docket No. 50-346, Davis- 
Besse Nuclear Power Station, Unit No. 1, 
Oitawa County, Ohio 


Date of application for amendment: 
July 20, 1984. 

Brief description of amendment: This 
amendment modifies the Technical 
Specifications (TSs) to permit operation 
for Cycle 5. This cycle has a design 
length of approximately 390 effective full 
power days. The modified TSs 
incorporate revised reactor protection 
system instrumentation trip setpoints 
and allowable values, insertion limits 


for regulating and axial power shaping 
rods, and power distribution limits. 

Date of issuance: December 13, 1984. 

Effective date: December 13, 1984. 

Amendment No. 80. 

Facility Operating License No. NPF-3. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984, 49 FR 
38412. 

‘ The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 13, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue, Toledo, Ohio 43606. 


The Toledo Edison Company and The 
Cleveland Electric Illuminating 
Company, Docket No. 50-346, Davis- 
Besse Nuclear Power Station, Unit No. 1, 
Ottawa County, Ohio 


Date of application for amendment: 
August 27, 1984. 

Brief deséription of amendment: The 
amendment changes Surveillance 
Requirement 4.4.9.1.2 and associated 
Table 4.4-5 which relates to the reactor 
vessel material surveillance program, to 
reflect changes in operating cycle length 
and fuel loading scheme. The 
amendment also includes changes to the 
Basis to delete redundant information 
and clarify, with specificity, the basis 
for the withdrawal schedule. 

Date of issuance: December 17, 1984. 

Effective date: December 17, 1984. 

Amendment No: 81. 

Facility Operating License No. NPF-3. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 28, 1984, 49 FR 
38412. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 17, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of Toledo Library, 
Documents Department, 2801 Bancroft 
Avenue, Toledo, Ohio 43606. 


Union Electric Company, Docket No. 50- 
483, Callaway Plant, Unit No. 1, 
Callaway County, Missouri 


Date of application for amendment: 
August 1, 1984. 

Brief description of amendment: The 
amendment approves a change to Table 
3.3-1 of the Technical Specifications 
consisting of an additional footnote. 
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Date of issuance: November 29, 1984. 
Effective date: November 29, 1984. 
Amendment No: 1. 

Operating License No. NPF-30. The 
amendment approves a change to Table 
3.3-1 of the Technical Specifications. 

Date of initial notice inFederal 
Register: September 28, 1984. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 29, 
1984. 

No significant hazards consideration 
comments received: No comments 
received. 

Local Public Document Room 
location: Fulton City Library, 709 Market 
Street; Fulton, Missouri 65251 and Olin 
Library of Washington University 
Skinker and Lindell Boulevards, St. 
Louis, Missouri 63130. 


Vermont Yankee Nuclear Power 
Corporation, Docket No. 50-271, 
Vermont Yankee Nuclear Power Station, 
Vernon, Vermont 


Date of application for amendment: 
January 23, 1984. 

Brief description of amendment: This 
revises the Technical Specifications to 
reflect a change from 850 to 800 psig in 
the miain steam line low pressure 
isolation setpoint. 

Date of issuance: December 4, 1984. 

Effective date: December 4, 1984. 

Amendment No: 84. 

Facility Operating License No. NPF- 
28. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: March 22, 1984 49 FR 10747. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 4, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Brooks Memorial Library, 224 
Main Street, Brattleboro, Vermont 05301. 


Virginia Electric and Power Company, et 
al., Docket No. 50-339, North Anna 
Power Station, Unit 2, Louisa County, 
Virginia 

Date of amendment request: March 15, 
1984. 

Brief description of amendment: The 
amendment deletes TS 4.8.1.1.2.C.6 
which required verification on a 
simulated loss of a diesel generator 
(with offsite power not available) that 
loads are shed from the emergency 
bypasses and that subsequent loading of 
the diesel generator is in accordance 
with design equipments. Deletion of TS 
4.8.1.1.2.C.6 is in conformance with the 
provisions of NRC Generic Letter No. 

















83-30 dated July 21, 1983. In addition, 
deletion of this TS will reduce the 
number of diesel generator ambient fast 
starts which addresses the-concerns in 
NRC Generic Letter 83-41 dated 
December 16, 1983. 

Date of issuance: November 28, 1984. 

Effective date: November 28, 1984. 

Amendment No.: 42. 

Facility Operating License No. NPF-7. 
Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 22, 1984 (49 FR 33353 at 
33375). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 28, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
locations: Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093 and the Alderman 
Library, Manuscripts Department, 
University of Virginia, Charlottesville, 
Virginia 22901. 


Virginia Electric and Power Company, et 
al., Docket Nos. 50-338 and 50-339, 
North Anna Power Station, Units No. 1 
and No. 2, Louisa County, Virginia 


Date of application for amendments: 
July 26, 1983 as supplemented March 30, 
1984. 

Brief description of amendments: The 
amendments allow the submitial of the 
Core Surveillance Report at less than 
the presently specified 60 days prior to 
initial criticality for each reload cycle 
upon specific written approval by the 
NRC. In addition, in the event the F,, 
limit should change requiring a new 
Core Surveillance Report submittal or 
an amended submittal, it will be 
submitted 60 days prior to the date the 
limit would become effective unless 
otherwise approved by Commission 
letter. The amendments are in 
conformance with the stipulations of 
NUREG-0452, Revision 4, Standard 
Technical Specifications for 
Westinghouse PWRs, dated fall 1981 
which are appropriately applied to NA- 
1 & 2. 

Date of issuance: December 3, 1984. 

Effective date: December 3, 1984. 

Amendment Nos.: 59 and 43. 

Facility Operating License Nos. NPF- 
4 and NPF-7. Amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: August 22, 1984 (49 FR 33353 at 
33374). 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated December 3, 
1984. 
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No significant hazards consideration 
comments received: No. 

Local Public Document Room 
/ocation: Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093, and the Alderman 
Library, Manuscripts Department, 
University of Virginia, Charlottesville, 
Virginia 22901. 


Virginia Electric and Power Company, et 
al., Docket Nos. 50-338 and 50-339, 
North Anna Power Station, Units No. 1 
and No. 2, Louisa County, Virginia 


Date of application for amendment: 
December 30, 1983 as supplemented June 
4, 1984. 

Brief description of amendment: The 
amendments revise the NA-1&2 
Technical Specifications Table 3.3.1, 
Reactor Trip System, and correct an 
administrative error which presently 
specifies the P-7 reactor trip system 
interlock setpoint is “pressure 
equivalent of 10% rated thermal power.” 
Correction of the administrative error 
specifies the P-7 interlock setpoint is 
“pressure equivalent to 10% rated 
turbine power” which is in conformance 
with the North Anna Setpoint Study and 
Precautions Limitations, and Setpoints 
Documentation and allows the affected 
interlock setpoint to operate as 
approved and designed. 

Date of issuance: December 6, 1984. 

Effective date: December 6, 1984. 

Amendment Nos.: 60 and 44. 

Facility Operating License Nos. NPF- 
4 and NPF-7. Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: February 24, 1984 (49 FR 7028 
at 7049) and August 22, 1984 (49 FR 
33353 at 33375). 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated December 6, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093, and Alderman Library, 
Manuscripts Department, University of 
Virginia, Charlottesville, Virginia 22901. 


Washington Public Power Supply 
System, Docket No. 50-397, WNP-2, 
Richland, Washington 


Date of application for amendment: 
August 15, 1984, and as supplemented on 
September 7 and October 10, 1984. 

Brief description of amendment: The 
amendment would modify the license 
condition 2.C{11) to Facility Operating 
License NPF-21 which states that, “The 
licensee shall complete construction of 
deferred shield walls as identified in 
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Attachment 3 to the license or prior to 
operation of the permanent solid 
radioactive waste solidification system, 
whichever occurs first.” The amended 
license condition will read as follows: 
“The Licensee shall complete 
construction of the deferred shield walls 
and window as identified in Attachment 
3, as amended by this license 
amendment.” 

Date of issuance: December 10, 1984. 

Effective date: December 10, 1984. 

Amendment No.: 7. 

Facility Operating License Nos. NPF- 
21. Amendments revised the license. 

Date of initial notice in Federal 
Register: October 11, 1984 (49 FR 39936). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 19, 
1984. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Richland City Library, Swift 
and Northgate Streets, Richland, 
Washington. 


Wisconsin Public Service Corporation, 
Docket No. 50-305, Kewaunee Nuclear 
Power Plant, Kewaunee County, 
Wisconsin 


Date of application for amendment: 
June 18, 1984. 

Brief description of amendment: This 
amendment adds a Technical 
Specification requiring periodic testing 
of the containment fan coil emergency 
discharge and backdraft dampers. 

Date of issuance: November 14, 1984. 

Effective date: November 14, 1984. 

Amendment No.: 56. 

Facility Operating License Nos. DPR- 
43. Amendments revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 22, 1984 (49 FR 32376). 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated November 14, 
1984. 

No Significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of Wisconsin, 
Library Learning Center, 2420 Nicolet 
Drive, Green Bay, Wisconsin 54301. 


NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING LICENSE AND FINAL 
DETERMINATION OF NO 
SIGNIFICANT HAZARDS 
CONSIDERATION 


During the 30-day period since 
publication of the last monthly notice, 
individual notices of issuance of 
amendments have been issued for the 
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facilities as listed below. These notices 
were previously published as separate 
individual notices. They are repeated 
here because this monthly notice lists all 
amendments that have been issued for 
which the Commission has made a final 
determination that an amendment 
involves no significant hazards 
consideration. 

In this case, a prior Notice of 
Consideration of Issuance of 
Amendment and Proposed No 
Significant Hazards Consideration 
Determination and Opportunity for 
Hearing was issued, a hearing was 
requested, and the amendment was 
issued before any hearing because the 
Commission made a final determination 
that the amendment involves no 
significant hazards consideration. 

Details are contained in the individual 
notice as cited. 


Florida Power and Light Company, 
Docket Nos. 50-250, Turkey Point Plant 
Units 3 and 4, Dade County, Florida 

Date of application for amendments: 
March 14, 1984, and supplemented on 
July 2 and 23, August 14 and 22, 
September 10 and 28, October 5, 9, 18 
and 26, and Nevember 16, 1984. 

Brief description of amendments: The 
amendments would permit the 
expansion of the spent fuel storage 
capacity for Turkey Point Plant Units 3 
and 4. This expansion would be 
accomplished by reracking the existing 
spent fue] storage pools with neutron 
absorbing (poison) spent fuel racks 
composed of individual cells made of 
stainless steel. Reracking the spent fuel 
pools would increase the Turkey Point 
Plant Units 3 and 4 storage capacities 
from 621 to 1404 spaces for each of the 
units. The new fuel storage racks will be 
arranged in two discrete regions within 
each pool. Region 1 will consist of 286 
locations which will normally be used 
for core off-loading. Region 2 will 
consist of 1118 locations and will 
provide normal storage for spent fuel 
assemblies meeting required burnup 
considerations. The existing fuel storage 
racks have a nominal center-to- 
centerline spacing of 13.7 inches. The 
new Region 1 fuel storage racks will 
have a 10.6 inch centerline-to-centerline 
spacing and Region 2 will be 9.0 inch 
centerline-to-centerline spacing. The 
major components of the fuel rack 
assemblies are the fuel assembly cell, 
Boraflex (neutron absorbing) material 
and the wrapper. The wrapper covers 
the Borafiex material and provides 
venting of the Boraflex to the pool 
environment. 

The effective multiplication factor 
(ke) of the fuel assembly array is 
designed to maintain the required 


subcriticality of ({k.) equal to or less 
than 0.95 for both Regions 1 and 2. The 
transmittal letter requesting the 
amendments dated March 14, 1984, as 
supplemented includes the requested 
Technical Specification changes, the 
licensee’s determination on significant 
hazards considerations and the 
supporting Spent Fuel Storage Facility 
Analysis Report. 

Date of issuance: November 21, 1984. 

Effective date: November 21, 1984. 

Amendment Nos. 111 and 105. 

Facility Operating Licenses Nos. 
DPR-31 and DPR-41: Amendments 
revised the Technical Specifications. 

Date of individual notice in Federal 
Register: November 28, 1984 (49 FR 
46832). 

The Commission’s related evaluation 
of the amendments is contained in a 
Safety Evaluation dated November 21, 
1984 and Environmental Assessment 
dated November 14, 1984. 

Significant hazards consideration 
comments have been received. 

Source: Center for Nuclear 
Responsibility, Inc. and Joette Lorion. 


NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING LICENSE AND FINAL 
DETERMINATION OF NO 
SIGNIFICANT HAZARDS 
CONSIDERATION AND 
OPPORTUNITY FOR HEARING 
(EXIGENT OR EMERGENCY 
CIRCUMSTANCES) 


During the 30-day period since 
publication of the last monthly notice, 
the Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application for the 
amendment complies with the standards 
and requirements of the Atomic Energy 
Act of 1954, as amended (the Act), and 
the Commission's rules and regulations. 
The Commission has made appropiate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter 1, which are set forth in the 
license amendment. 

Because of exigent or emergency 
circumstances associated with the date 
the amendment was needed, there was 
not time for the Commission to publish, 
for public comment before issuance, its 
usual 30-day Notice of Consideration of 
Issuance of Amendment and Proposed 
No Significant Hazards Consideration 
Determination and Opportunity for 
Hearing. For exigent circumstances, a 
press release seeking public comment as 
to the proposed no significant hazards 
consideration determination was used, 
and the State was consulted by 
telephone. In circumstances where 
failure to act in a timely way would 


have resulted, for example, in derating 
or shutdown of a nuclear power plant, a 
shorter public comment period (less 
than 30 days) has been offered and the 
State consulted by telephone whenever 
possible. 

Under its regulations, the Commission 
may issue and make an amendment 
immediately effective, notwithstanding 
the pendency before it of a request for a 
hearing from any person, in advance of 
the holding and completion of any 
required hearing, where it has 
determined that no significant hazards 
consideration is involved. 

The Commission has applied the 
standards of 10 CFR 50.92 and has made 
a final determination that the 
amendment involves no significant 
hazards consideration. The basis for this 
determination is contained in the 
documents related to this action. 
Accordingly, the amendments have been 
issued and made effective as indicated. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22{b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see: (1) The application for 
amendment, (2) the amendment to 
Facility Operating License, and (3) the 
Commission’s related letter, Safety 
Evaluation and/or Environmental 
Assessment, as indicated. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, N.W., Washington, 
D.C., and at the local public document 
room for the particular facility involved. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 

The Commission is also offering an 
opportunity for a hearing with respect to 
the issuance of the amendments. By 
January 30, 1985, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 














intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations inthe order granting leave to 
intervene, and have the opportunity to 
partcipate fully in the conduct of the 
hearing, including the opportunity to 
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present evidence and cross-examine 
witnesses. 

Since the Commission has made a 
final determination that the amendment 
involves no significant hazards 
consideration, if a hearing is requested, 
it will not stay the effectiveness of the 
amendment. Any hearing held would 
take place while the amendment is in 
effect. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, N.W., 
Washington, D.C., by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Westen Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to (Branch Chief): Petitioner's 
name and telephone number; date 
petition was mailed; plant name; and 
publication date and page number of 
this Federal Register notice. A copy of 
the petition should also be sent to-the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be enteratined 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(1){i)-(v) and 
2.714(d). 


Boston Edison Company, Docket No. 50- 
293, Pilgrim Nuclear Power Station, 
Plymouth, Massachusetts 


Date of application for amendment: 
December 12, 1984. 

Brief description of amendment: The 
amendment changes the completion 
date for NUREG-0797 Items II.B.3, post- 
accident sampling system and II.F.1(6), 
containment atmospheric monitoring 
system, from the end of refueling outage 
#6 (December 1984) to June 30, 1985. 

Date of issuance: December 17, 1984. 

Effective date: December 17, 1984. 

Amendment No.: 85. 
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Facility Operating License No. DPR- 
35. Amendment revised the license. 
Public comments requested as to 
proposed no significant hazards 
consideration: No. 

The Commission’s related evaluation 
of the amendment and final 
determination of no significant hazards 
are contained in a Safety Evaluation 
dated December 17, 1984. 

No significant hazards consideration 
comments received: No. 

Attorney for licensee: W.S. Stowe, 
Esq., Boston Edison Company, 36th 
Floor, 800 Boylston Street, Boston, 
Massachusetts 02199. 

Local Public Document Room 
location: Plymouth Public Library, North 
Street, Plymouth, Massachusetts 02360. 


Duke Power Company, Dickets Nos. 50- 
269, 50-270, and 50-287, Oconee Nuclear 
Station, Units Nos. 1, 2 and 3, Oconee 
County, South Carolina 


Date of application for amendments: 
September 11, 1984, as supplemented 
October 22, 26 and November 1, 1984. 

Brief description of amendments: 
These amendments revise the Technical 
Specifications (TSs) to support the 
operation of Oconee Unit 1 at full rated 
power during the upcoming Cycle 9. The 
amendments change the following areas: 

1. Core Protection Safety Limits (TS 
24, 

2. Protective System Maximum 
Allowable Setpoints (TS 2.3); 

3. Rod Position Limits (TS 3.5.2); and 

4. Power Imbalance Limits (TS 3.5.2). 

Date of issuance: November 23, 1984. 

Effective date: November 23, 1984. 

Amendments Nos.: 132, 132, 129. 

Facility Operating Licenses Nos. 
DPR-38, DPR-47 and DPR-55. 
Amendments revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: Yes. Publication in 
Federal Register October 24, 1984, 49 FR 
42818. 

No comments were received. 

The Commission’s related evaluation 
of the amendments, finding of exigent 
circumstances, and final determination 
of no significant hazards consideration 
are contained in a Safety Evaluation 
dated November 23, 1984. 

Attorney for licensee: ]. Michael 
McGarry, III, Bishop, Liberman, Cook, 
Purcell and Reynolds, 1200 17th Street. 
N.W., Washington, D.C. 20036. 

Local Public Document Room 
location: Oconee County Library, 501 
West Southbroad Street. Walhalla, 
South Carolina. 
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Wisconsin Electric Power Company, 
Docket No. 50-301, Point Beach Nuclear 
Plant, Unit No. 2, Town of Two Creeks, 
Manitowoc County, Wisconsin 


Date of application for amendment: 
November 9, as modified November 13, 
1984. 

Brief description of amendment: The 
amendment incorporates additions to 
the “Overtemperature delta T” and 
“Overpower delta T” equations of 
Technical Specifications 15.2.3.1.B(4) 
and 15.2.3.1.B{5), respectively. These 
additions allow for the use of new time 
constants for temperature lag 
consideration associated with new 
resistance temperature detectors. 

Date of issuance: November 16, 1984. 

Effective date: November 16, 1984. 

Amendments No.: 91. 

Facility Operating License No. DPR- 
27. Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. 

Comments received: No. 

The Commission’s related evaluation 
is contained in a Safety Evaluation 
dated November 16, 1984. 

Attorney for licensee: Gerald 
Charnoff, Esq., Shaw, Pittman, Potts & 
Trowbridge, 1800 M Street, N.W., 
Washington, D.C. 20036. 

Local Public Document Room 
location: Joseph P. Mann Library, 1516 
Sixteenth Street, Two Rivers, 
Wisconsin. 

Dated at Bethesda, Maryland this 19th day 
of December 1984. 

For the Nuclear Regulatory Commission. 
James R. Miller, 

Chief, Operating Reactors Branch No. 3, 
Division of Licensing. 

[FR Doc. 84-33637 Filed 12-28-84; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-388] 


Pennsylvania Power and Light Co.; 
Granting of Relief From Certain 
Requirements of ASME Code Section 
XI Inservice (Testing) Requirements 


The U.S. Nuclear Regulatory 
Commission (the Commission) has . 
granted relief from certain requirements 
of the ASME Code, Section XI, “Rules 
and Inservice Inspection of Nuclear 
Power Plant Components” to the 
Pennsylvania Power and Light 
Company. The relief relates to the 
hydrostatic test requirements for cut and 
reweld of ASME Class 2 non-safety- 
related main steam drip leg line for the 
Susquehanna Steam Electric Station, 
Unit 2 (the facility) located in Luzerne 
County, Pennsylvania. The ASME Code 


requirements are incorporated by 
reference into the Commission’s rules 
and regulations in 10 CFR Part 50. The 
relief is effective as of its date of 
issuance. 

In lieu of the hydrostatic test, the 
licensee will perform a liquid penetrant 
exam if the repair weld is a socket weld 
or, a radiographic exam if a full 
penetration weld is performed. In 
addition, a VT-2 examination will be 
performed at normal operating 
conditions when the line is returned to 
service. Finally, a VT-2 examination of 
the weld will again be performed during 
the first scheduled inservice inspection 
hydrostatic test for the line. 

The request for relief complies with 
the standards and requirements of the 
Atomic Energy Act of 1954, as amended 
(the Act}, and the Commission's rules 
and regulations. The Commission has 
made appropriate findings as required 
by the Act and the Commission's rules 
and regulations in 10 CFR Chapter I 
which are set forth in the related Safety 
Evaluation Report and letter to the 
licensee. Pursuant to 10 CFR 51.32 the 
Commission has determined that 
granting the relief will have no 
significant impact on the environment. 

For further details with respect to this 
action, see: (1) The licensee's letter 
dated November 2, 1984, (2) the 
Commission’s letter to the licensee 
dated December 24, 1984, and, (3) the 
Commission's related Safety Evaluation 
Report. All of these items are available 
for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, D.C. 
20555 and at the Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701. A copy of items (2) 
and (3) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland, this 24th day 
of December 19384. 

For the Nuclear Regulatory Commission. 
A. Schwencer, 

Chief, Licensing Branch No. 2, Division of 
Licensing. 

[FR Doc. 84-33863 Filed 12-28-84; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-354] 


Public Service Electric & Gas Co.; 
Environmental Assessment and 
Finding of No Significant impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering granting relief from the 
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requirements of 10 CFR 50.55a to Public 
Service Electric & Gas Company for the 
Hope Creek Generating Station. 


Environmental Assessment 


Identification of Proposed Action: 
Granting of relief from 10 CFR 50.55a 
would permit the use of various reactor 
coolant pressure boundary (RCPB) 
components which were procured to the 
specifications of an earlier ASME Code 
than that required by 10 CFR 50.55a. 
Specifically, the ASME Cade, Section Ill 
editions and addenda used in the 
construction of these RCPB components 
are those that were required at the time 
of procurement of the components and 
were based on a construction permit to 
be issued in 1971. However, the Hope 
Creek construction permit was not 
issued until 1974, resulting in the use of 
codes and standards which are different 
from those specified in 10 CFR 50.55a. 

The affected RCPB components 
include: (1) Reactor pressure vessel 
including contro! rod drive housing, 
power range monitor in-core housings, 
and jet pump instrumentation 
penetration, (2) control rod drive, (3) 
main steam safety/relief valves, (4) 
main steam isolation valves, (5) main 
steam piping, (6) main steam flow 
elements, {7) reactor recirculation 
pumps, (8) reactor recirculation shutoff 
valves, (9) reactor recirculation bypass 
valves, and (10) reactor recirculation 
piping. 

The Need for the Proposed Action: 
The proposed granting of relief to the 
requirements of 10 CFR 50.55a is 
required to assure full compliance with 
the Commission's regulations upon 
licensing of Hope Creek. 

Environmental Impact of the Proposed 
Action: There are no environmental 
impacts of the proposed action. Such 
relief has previously been requested and 
granted on behalf of the Limerick 
Generating Station. Docket Nos. 50-352/ 
353. No adverse environmental impacts 
have been identified as a result of 
granting this relief. There is nothing 
about the proposed granting of relief 
that would suggest that the probability 
of releases would be increased. 
Granting of relief would not affect non- 
radiological plant effluents. Therefore, 
the Commission concludes that there are 
no significant radiological or non- 
radiological environmental impacts 
associated with the proposed granting of 
relief. 

Alternative to the Proposed Action: 
Since we have concluded that there is 
no measurable environmental impact 
associated with the proposed granting of 
relief, any alternatives will have either 
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no environmental impact or greater 
environmental impact. 

The principal alternative would be to 
deny the relief request. This would not 
reduce environmental impacts of plant 
operation. ‘ 

Alternative Use of Resources: This 
action does not involve the use of 
resources not previously considered in 
connection with the “Final 
Environmental Statement Relating to the 
Operation of Hope Creek Generating 
Station,” dated November 1984. 

Agencies and Persons Consulted: The 
NRC staff reviewed the applicant's 
request and did not consult other 
agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed granting of 
relief. 

Based upon the foregoing 
environmental assessment, we conclude 
that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the request for relief dated 
January 30, 1979 as supplemented by 
letter dated February 10, 1983, which are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street, NW., Washington, DC, 
and at the Pennsville Public Library, 190 
S. Broadway, Pennsville, New Jersey 
08070. 

Dated at Bethesda, Maryland, this 20th day 
of December 1984. . 

For the Nuclear Regulatory Commission. 
A. Schwencer, 

Acting Assistant Director for Licensing, 
Division of Licensing. 

[FR Doc. 84-33864 Filed 12-28-84; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-361] 


Southern California Edison Co., et al.; 
Consideration of Issuance of 
Amendments to Facility Operating 
Licenses and Proposed No Significant 
Hazards, Consideration Determination 
and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating License Nos. NPF-10 
and NPF-15, issued to Southern 
California Edison Company, San Diego 
Gas and Electric Company, The City of 
Riverside, California and The City of 
Anaheim, California (the licensees), for 
operation of the San Onofre Nuclear 
Generating Station, Units 2 and 3 
located in San Diego County, California. 
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The amendments would revise the 
technical specifications relating to 
reactor protection instrumentation and 
electrical power sources (Reference 
PCN-85 and PCN-142) in accordance 
with the licensees’ applications for 
amendment dated February 29, April 2, 
September 11, October 1 and October 3, 
1984. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the request for 
amendments involves no significant 
hazards consideration. Under the 
Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facilities in accordance with the 
proposed amendments would not: (1) 
Involve significant increase in the 
probability or consequences of an 
accident previously evaluated; or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The Commission has provided 
guidance concerning the application of 
standards for determining whether a 
significant hazards consideration exists 
by providing certain examples (48 FR 
14870) of amendments that are 
considered not likely to involve 
significant hazards considerations. 
Example (vi) relates to a change which 
either may result in some increase to the 
probability or consequences of a 
previously-analyzed accident or may 
reduce in some way a safety margin, but 
where the results of the change are 
clearly within all acceptable criteria 
with respect to the system or component 
specified in the Standard Review Plan: 
For example, a change resulting from the 
application of a small refinement of a 
previously used calculational model or 
design method. 

Both of the proposed changes are 
similar to example (vi) of 48 FR 14870. 
Therefore it is proposed that these 
changes do not involve significant 
hazards considerations. A description of 
each of the proposed changes and how 
each is similar to example (vi) of 48 FR 
14870 follows: 


1. Proposed Change PCN-85, RTD 
Response Time 


The proposed change would revise 
Technical Specification (T.S.) 3/4.3.1, 
“Reactor Protective Instrumentation 
System” (RPIS). Specification 3/4.3.1 
requires that the RPIS be operable and 
defines the number and type of RPIS 
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channels required, setpoints, response 
times, and periodic testing required to 
assure operability. Table 3.3-2, “Reactor 
Protective Instrumentation Response 
Times,” defines the maximum response 
times for the RPIS in order to verify that 
the maximum RPIS response times 
assumed in the safety analysis are not 
exceeded and that the RPIS will respond 
to transients and accidents as analyzed. 
Specifically, for the low departure from 
nucleate boiling ratio (DNBR) trip 
function, Table 3.3-2 specifies a 
maximum response time of 0.68 seconds 
for RCS hot and cold leg temperature 
measurements. The table notes that 
these response times are based on an 
RTD response time of six seconds. The 
proposed change would revise this note 
to allow RTD response times to be 
increased to a maximum of 13 seconds 
provided that RTD response times of 
greater than six seconds are 
compensated for with penalty factors 
applied to DNBR calculations made for 
the affected channel. The penalty 
factors would be implemented by 
adjustments to core protection 
calculator and core operating limit 
supervisory system addressable 
constants. The required addressable 
constant adjustments would be defined 
in two new tables to be included in the 
technical specifications by the proposed 
change. 

The proposed change is similar to 
example (vi) of 48 FR 14870.in that 
increasing the allowed RTD response 
times may reduce a safety margin, but 
the results of the change are clearly 
within all acceptance criteria specified 
in the SRP. Specifically, SRP Section 7.2, 
“Reactor Trip System” requires that the 
reactor trip system automatically 
actuate a trip of the reactivity control 
systems to assure that the specified 
acceptable fuel design limits are not 
exceeded. The proposed change would 
allow increased RTD response times, 
but would require that such increases be 
compensated for by applying penalty 
factors to the calculation of DNBR and 
local power density (LPD). The use of 
these penalty factors will assure thai in 
spite of increased RTD response times, 
the RPIS will continue to automatically 
initiate a reactor trip in sufficient time to 
ensure that acceptable fuel design limits 
are not exceeded. Therefore the RPIS 
will continue to meet the SRP 
acceptance criteria and the proposed 
change is similar to example (vi) of 48 
FR 14870. On this basis, the NRC staff 
proposes to determine that this change 
does not involve a significant hazards 
consideration. 
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2. Proposed Change PCN-142, Elecirical 
Power Sources 


The proposed would change revise 
Technical Specification 3/4.8.1.1, 
“Electrical Power Systems—-AC 
Source—Operating”, which defines the 
onsite and offsite power sources 
required to be available when the plant 
is operating in Modes 1-4. Specification 
3.8.1.1 requires operability of two 
physically independent circuits between 
the offsite transmission network and the 
onsite Class 1E distribution system 
when the plant is in Modes 1-4. At San 
Onofre Units 2 and 3 the second source 
of offsite power is provided through the 
opposite unit's distribution system. 
Thus, for Unit 2, one of the two required 
sources of offsite power is supplied from 
Unit 2 itself through the Unit 2 reserve 
auxiliary transformers. The second 
source of offsite power for Unit 2 is 
provided through the Unit 3 reserve 
auxiliary transformers. Unit 3 meets the 
requirements for the independent offsite 
power sources in an analogous manner. 

The proposed change would revise the 
surveillance requirement of T.S. 4.8.1.1 
and bases Section 3/4.3.8.1 to allow 
substitution of the unit auxiliary 
transformer for the reserve auxiliary 
transformers as a specific unit’s source 
of offsite power, provided that the main 
generator disconnect links are removed, 
i.e. the unit if offline. Thus with the 
proposed change, for Unit 2, one of the 
two required sources of oifsite power 
would be supplied from Unit 2 itself 
through either the Unit 2 reserve 
auxiliary transformers or the Unit 2 unit 
auxiliary transformer, provided that the 
Unit 2 main generator disconnect links 
are removed. The second source of 
offsite power would be provided through 
either the Unit 3 reserve auxiliary 
transformers or the Unit 3 unit auxiliary 
transformer provided that the Unit 3 
main generator disconnect links are 
removed. An analogous situation would 
exist for Unit 3 with the proposed 
change. This change would result in 
additional flexibility in meeting the 
offsite power requirements when one or 
both units are offline. 

The proposed change is similar to 
example (vi) in that the increased 
flexibility in meeting offsite power 
source requirements may in some way 
reduce a safety margin, but where the 
result of the change meet all applicable 
acceptance criteria specified in the SRP. 
Specifically, SRP Section 8.2, “Offsite 
Power System” requires two separate 
circuits from the offsite transmission 
network to the onsite Class 1E power 
distribution system, adequate physical 
and electrical separation, and system 
capacity and capability to supply power 


to all safety-related loads and other 
required equipment. The proposed 
change would allow use of an alternate 
installed path in providing the required 
circuits from the offsite transmission 
network to the onsite Class 1E 
distribution system. Physical and 
electrical separation and system 
capacity would be maintained. 
Therefore, the proposed change satisfies 
the SRP acceptance criteria and is 
similar to example (vi) of 48 FR 14870. 
On this basis, the NRC staff proposes to 
determine that this change does not 
involve a significant hazards 
consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Comments should be addressed to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attn: Docketing 
and Service Branch. 

By January 30, 1985, the licensees may 
file a request for a hearing with respect 
to issuance of the amendments to the 
subject facility operating licenses and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
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nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesiing leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must inchide a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that thé 
amendment requests involves no 
significant hazards consideration, the 
Commission may issue the amendments 
and make them effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendments. 

Normally, the Commission will not 
issue the amendments until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendments before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendments involve no 
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significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, 1717 H Street, NW., 
Washington, D.C., by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to George W. Knighton: 
petitioner's name and telephone 
number; date petition was mailed; plant 
name; and publication date and page 
number of this Federal Register notice. 
A copy of the petition should also be 
sent to the Executive Legal Director, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, and to Charles 
R. Kocher, Esq., Southern California 
Edison Company, 2244 Walnut Grove 
Avenue, P.O. Box 800, Rosemead, 
California 91770 and Orrick, Herrington 
& Sutcliffe, Attn.: David R. Pigott, Esq., 
600 Montgomery Street, San Francisco 
California 94111. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, thgt the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(1)(i)-(v) and 
2.714{d). 

For further details with respect to this 
action, see the applications for 
amendments which are available for 
public inspection at the Commission’s 
Public Document Room, 1717 H Street, 
NW., Washington, D.C., and at the San 
Clemente Library, 242 Avenida Del Mar, 
San Clemente, California 92672. 


Dated at Bethesda, Maryland, this 2ist day 
of December 1984. 
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For the Nuclear Regulatory Commission. 
George W. Knighton, 

Chief, Licensing Branch No. 3, Division of 
Licensing. 

[FR Doc. 84~33866 Filed 12-28-84; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-361 and 50-362] 


Southern California Edison Co., et ai.; 
Consideration of issuance of 
Amendments to Facility Operating 
Licenses and Proposed No Significant 
Hazards; Consideration Determination 
and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating License Nos. NPF-10 
and NPF-15, issued to Southern 
California Edison Company et al. (the 
licensee), for operation of the San 
Onofre Nuclear Generating Station, 
Units 2 and 3 located in San Diego 
County, California. 

In accordance with the licensee’s 
applications for amendment dated July 
2, August 7, and October 3, 1984, the 
proposed change would revise Technical 
Specifications 3/4.2.4, “DNBR Margin,” 
and 3/4.3.1, “Reactor Protective 
Instrumentation,” and their bases. 
Technical Specification (T.S.) 3/4.2.4 
requires that the departure from 
nucleate boiling ratio (DNBR) margin be 
maintained within the region of 
acceptable operation defined by Figures 
3.2-1 and 3.2-2. Operating the plant with 
the DNBR margin within the region of 
acceptable operation assures that a 
departure from nucleate boiling (i.e., a 
degradation of heat transfer resulting in 
acceptable fuel design limits being 
exceeded) will not occur during 
anticipated operational occurrences 
(AOO’s), e.g., a loss of load, T.S. 3/4.3.1 
requires that reactor protective 
instrumentation (RPI) channels be 
operable and defines surveillance tests 
which must periodically be performed to 
verify such operability and actions to be 
taken when RPI channels are 
inoperable. Included in the RPI covered 
by T.S. 3/4.3.1 are the core protection 
calculators (CPC’s) and the control 
element assembly calculators (CEAC’s). 
The CPC’s continuously monitor various 
reactor parameters and calculate, 
among other things, DNBR. Information 
regarding the positions of the control 
element assemblies (CEA’s) are used in 
the CPC calculations. Each of the two 
CEAC’s monitors the CEA positions and 
calculates factors reflecting the overall 
CEA configuration which are 
transmitted to and used in the CPC 
calculations. Upon detection of an 
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abnormal condition which could result 
in a departure from nucleate boiling if 
unchecked (e.g., an AOO), the CPC’s 
generate a reactor trip. Provided that the 
plant is operating within the region of 
acceptable operation defined by T.S. 3/ 
4.2.3. at the time of the AOO, the CPS’s 
will trip the reactor in sufficient time to 
prevent a departure from nucleate 
boiling. 

During normal operation, the core 
operating limit supervisory system 
(COLSS) assists the plant operators in 
maintaining the reactor within the 
region of acceptable operation. COLSS 
continuously monitors various plant 
parameters from which it calculates a 
power operating limit (POL), which is 
displayed in the control room. Provided 
that reactor power is maintained at less 
than or equal to the COLSS calculated 
POL, the reactor is operating within the 
region of acceptable operation. 

The DNBR margin has recently been 
reanalyzed using a power-dependent 
CPC uncertainty factor and using a 
statistical combination of uncertainties 
(SCU). The previous analysis used a 
constant CPC uncertainty factor and 
uncertainties combined by the 
deterministic method. The revised 
analysis was conducted for both Cycle 1 
and Cycle 2 fuel configurations. The 
purpose of this change is to incorporate 
the results of the revised DNBR analysis 
into the technical specifications. 

The proposed change also more 
explicitly defines the actions required if 
COLSS is out-of-service and one or both 
CEAC’s are inoperable. Specifically, the 
proposed change includes the following: 

a. T.S. 3.2.4 requires that DNBR 
margin be maintained within the region 
of acceptable operation indicated by 
Figure 3.2-1 when the COLSS is in- 
service and Figure 3.2-2 when COLSS is 
out-of-service. Figure 3.2-1 shows the 
minimum required COLSS-calculated 
POL based on DNBR for a given reactor 
power level. Provided that the COLSS 
POL is greater than that required by 
Figure 3.2-1 for a given reactor power, 
the plant is operating in the region of 
acceptable operation. 

The proposed change adds a not 
figure 3.2-1 which indicates thai th: 
current defined region of acceptable 
operation is equally applicable with 
either one or both CEAC’s operable. A 
second COLSS-calculated POi limit 
line, which requires a higher POL (an 
additonal 22% of full power) for a given 
reactor power, is added to define the 
region of acceptable operation when 
both CEAC’s are inoperable. 

When COLSS is out-of-service, DNBR 
margin is monitored using the CPC’s. 
The COLSS out-of-service DNBR margin 
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requirements are currently specified by 
Figure 3.2-2 which relates the required 
minimum DNBR based on the CPC’s to 
the axial shape index, a measure of 
power distribution within the core. 

The proposed change splits Figure 3.2- 
2 into two new figures, 3.2-2 and 3.2-3. 
Figure 3.2-2 defines the required 
minimum DNBR for reactor operation at 
greater than or equal to 80% power. 
Figure 3.2-3 defines the minimum 
required DNBR for reactor power levels 
of less than 80%. The current Figure 3.2- 
2 is split into new figures in order to 
take advantage of lower measurement 
and calculation uncertainties at higher 
power which result in a reduction of the 
minimum DNBR requirements at higher 
powers. In addition, in both of the 
proposed Figures 3.2-2 and 3.2-3, a 
reevaluation of CPC uncertainty has 
reduced the minimum DNBR 
requirements by approximately 10% at 
all power levels. Thus under the 
proposed change, when COLSS is out- 
of-service, the plant will be able to 
operate at a higher power level (i.e., 
with lower minimum DNBR). 

b. T.S. 3.3.1, Table 3.3-1, Action 6 
provides conditions under which 
operation may continue with one or both 
CEAC’s inoperable. The current Action 
6a allows operation to continue for a 
maximum of seven days with one CEAC 
inoperable. Action 6b allows plant 
operation to continue indefinitely when 
both CEAC’s are inoperable provided 
that linear heat rate (LHR) and DNBR 
margins are increased, CEA movements 
and positions are restricted, CEA 
positions are verified more frequently, 
and CPC addressable constants are set 
to indicate that the CEAC’s are 
inoperable. The current Action 6 is 
operationally more restictive when one 
CEAC is inoperable than when both 

EAC’s are inoperable. In addition, 
Action 6b, which addresses 
inoperability of both CEAC’s, does not 
differentiate between COLSS in-service 
and COLSS out-of-service. 

Specifically, the proposed change 
would revise Action 6a to allow 
continued operation provided that the 
actions to be taken when both CEAC’s 
are inoperable are followed. The new 
T.S. requires that after seven days of 
inoperability of one CEAC, the plant 
operators are required to take the same 
actions specified for the inoperability of 
both CEAC’s. 

The proposed change splits Action 6b, 
which addresses the inoperability of 
both CEAC’s, into Action 6b with 
COLSS in-service and Action 6c with 
COLSS out-of-service. Currently, Action 
6b requires that, among other 
restrictions noted above, the LHR and 
DNBR margins of T.S. 3.2.1, and T.S. 


3.2.4, respectively, be increased by 19% 
of rated themal power. This preserves 
the ability of the CPC’s to trip the plant 
in the event of an AOO in sufficient time 
to prevent a departure from nucleate 
boiling. With COLSS in-service, the 
revised Action 6b references the revised 
Figure 3.2-1. As noted above, Figure 3.2- 
1 is revised to include a second COLSS- 
calculated POL limit line which requires 
a higher POL for a given reactor power 
when both CEAC'’s are inoperable. 

With COLSS out-of-service, DNBR is 
monitored by the CPC’s. Consequently, 
the new Action 6c will require that the 
current value of the BERRI CPC 
addressable constant be multiplied by 
the appropriate penalty factor. 

c. The following changes of an 
editorial nature are included to improve 
clarity and achieve consistency with the 
substantive proposed changes described 
above: 

(1) A note is added to T.S. 3.3.1, Table 
3.3-1, Actions 6a, 6b, and 6c to indicate 
that the requirements of T.S. 3.1.3.2, 
“Position Indicator Channels- 
Operating,” must still be met while in 
Action 6. This specification requires at 
least two CEA position indicator 
channels to be operable. This note is not 
a change since the requirements of T.S. 
3.1.3.2 must be met regardless of Action 
6. This note merely provides a reminder 
to the operators. 

(ii) A paragraph is added to Bases 
Section 3/4.1.3, “Moveable Control 
Assemblies,” to state that setting the 
CPC addressable constant to indicate to 
the CPC’s that one or both of the 
CEAC’s is inoperable does not 
necessarily constitute inoperability of 
CEAC from the standpoint of CEA 
position indication. Thus, a CEAC may 
be indicated to the CPC’s to be 
inoperable but may still show the CEA 
positions to the operators. This change 
has no effect other than to identify this 
fact in the Bases. 

(iii) Bases Section 3/4.2.4, “DNBR 
Margin,” is revised to identify the new 
Figure 3.2-3 described above. In 
addition, a sentence is added to indicate 
that uncertainty terms which are 
already included in the CPC calculations 
are not included in the DNBR margin 
Figures 3.2-2 and 3.2-3, since these 
figures are intended to apply during 
steady state operation. 

Before issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission's 
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regulations in 10 CFR 50.92, this means 
that operation of the facilities in 
accordance with the proposed 
amendments would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The Commission has provided 
guidance concerning the application of 
standards for determining whether a 
significant hazards consideration exists 
by providing certain examples (48 FR 
14870) of amendments that are 
considered not likely to involve 
significant hazards considerations. 
Example (vi) relates to a change which 
either may result in some increase to the 
probability or consequences of a 
previously. analyzed accident or may 
reduce in some way a safety margin, but 
where the results of the change are 
clearly within all acceptance criteria 
with respect to the system or component 
specified in the Standard Review Plan. 
Example (i) related to a purely 
administrative change to technical 
specifications: for example, a change to 
achieve consistency throughout the 
technical specifications. 

Standard Review Plan (SRP), Section 
4.4, “Fuel System Design,” specifies 
acceptable fuel design limits which must 
not be exceeded. In addition, SRP 
Section 7.2 requires that the reactor 
protective instrumentation system 
(RPIS) automatically initiates reactor 
trip to assure that specified acceptable 
fuel design limits are not exceeded. The 
proposed change to Figure 3.2-1 
described in part (a), above, identifies 
regions of acceptable operation when 
one or both CEAC’s are inoperable 
when COLSS is in-service. The proposed 
Figures 3.2-2 and 3.2-3 define 
acceptable regions of operation when 
COLSS is out-of-service. The proposed 
figures reduce the overall DNBR margin 
requirements based on reevaluation of 
overall CPC uncertainties. Operation of 
the plant within these defined regions of 
acceptable operation assures with high 
confidence that the BPIS will trip the 
reactor in sufficient time to prevent 
acceptable fuel design limits from being 
exceeded in the event of an AOO. 
Because the proposed change prevents 
acceptable fuel design limits from being 
exceeded, it satisfies the noted SRP 
acceptance criteria and, therefore, is 
similar to Example (vi) of 48 FR 14870. 

The proposed change described in 
part (b), above, will allow continued 
plant operation beyond seven days with 
one CEAC inoperable. This is not 
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currently permitted by the technical 
specifications. However, the technical 
specifications currently allow operation 
to continue indefinitely with both 
CEAC’s inoperable. The proposed 


’ change permits the inoperability of one 


CEAC for greater than seven days 
provided that the action required with 
both CEAC’s inoperable is taken. The 
proposed change differentiates between 
the actions to be taken when both 
CEAC’s are inoperable with COLSS in- 
service and with COLSS out-of-service. 
When both CEAC’s are inoperable, one 
of the actions to be taken is to increase 
thermal margin. The methods proposed 
for increasing thermal margin are 
different for COLSS in and out-of- 
service and, consequently, are different 
from the existing requirement. However, 
the resultant margin increases required 
by the proposed change when both 
CEAC’s are inoperable assure that the 
RPIS will trip the reactor in sufficient 
time to prevent acceptable fuel design 
limits from being exceeded. Therefore, 
the proposed change satisfies the SRP 
acceptance criteria and is similar to 
Example (vi) of 48 FR 14870. 

The proposed changes described in 
part (c)(i), above, ensure consistency 
between the substantive proposed 
changes described in parts (a) and (b), 
above, and other technical 
specifications and the associated bases. 
Because these proposed changes 
achieve consistency within the technical 
specifications, they are similar to 
Example (i) of 48 FR 14870. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Comments should be addressed to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attn: Docketing 
and Service Branch. 

By January 30, 1985, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating licenses and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
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leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
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final determination will serve to decide - 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the fina] determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, D.C., by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to George W. Knighton: 
petitioner’s name and telephone 
number; date petition was mailed; plant 
name; and publication date and page 
number of this Federal Register Notice. 
A copy of the petition should also be 
sent to the Executive Legal Director, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, and to Charles 
R. Kocher, Esq., Southern California 
Edison Company, 2244 Walnut Grove 
Avenue, P.O. Box 800, Rosemead, 
California 91770 and Orrick, Herrington 
& Sutcliffe, Attn.: David R. Pigott, Esq.. 
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600 Montgomery Street, San Francisco, 
California 94111, attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained | 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that-the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. The determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714{a}{1}{i)-(v) and 
2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, D.C., and at the San 
Clemente Library, 242 Avenida Del Mar, 
San Clemente, California 92672. 

Dated at Bethesda, Maryland, this 21st day 
of December 1984. 

For the Nuclear Regulatory Commission. 
George W. Knighton, 

Chief Operating Reactors Branch #3, Division 
of Licensing. 

[FR Doc. 84--33865 Filed 12-28-84; 8:45 am] 
BILLING CODE 7590-01-M 


{Docket No. 50-483] 


Union Electric Co.; Environmental 
Assessment and Finding of No 
Significant impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to the Union Electric Company (the 
licensee) Facility Operating License No. 
NPF-30 for the Callaway Plant, Unit 1, 
located at the licensee's site in 
Callaway County, Missouri. 


Environmental Assessment 

Identification of Proposed Action: The 
amendment would revise Technical 
Specification Table 4.11-1 to include 
two additional Batch Waste Release 
Tanks. The proposed amendment is in 
accordance with the licensee's request 
dated October 3, 1984, as supplemented 
December 6, 1984. 

Need for Proposed Action: The 
proposed amendment is required to 
permit the addition of two 100,000 galion 
tanks which are needed to provide 
sufficient storage time for secondary 
effluent to allow sample analysis and to 
show acceptability of the water prior to 
release to the environment. The increase 
in secondary waste comes from the 


regeneration of the condensate 
demineralizers. Originally, the volume of 
waste from regeneration of the 
condensate demineralizers was 
estimated at 17,000 gallons per day. 
Union Electric Company has indicated 
that recent operating experience has 
shown waste volumes averaging 43,000 
gallons per day. Two additional 100,000 
gallon tanks should provide adequate 
capability based on the revised 
estimates. 

Environmental impact of the Proposed 
Action: The proposed amendment would 
allow for two additional Batch Waste 
Release Tanks that are needed to handle 
the estimated volume of secondary 
liquid waste. However, since the activity 
collected on the demineralizers is not 
affected by the increased quantity of 
demineralizer rinse, the amount of 
radioactivity released to the 
environment is the same as predicted in 
the Environmental Impact Statement. In 
addition, because the State NPDES 
effluent discharge requirements will be 
met which limit chemical constituents 
and suspended solids, no adverse 
environmental effect is expected from 
the increase in effluent volume. 
Therefore, the increase in effluent 
volume does not constitute an 
unreviewed environmental issue and 
thus the environmental impact of the 
facility is not adversely affecied. 

Construction of the Batch Waste 
Release Tanks will disturb 
approximately 0.07 acres of land 
immediately adjacent to the southwest 
corner of the Radwaste Building. This 
area was previously disturbed during 
construction of the plant. No vegetation, 
mammal, bird or herpetofaunal 
populations exist in the area. In 
addition, no historic or archaeological 
sites exist in the area. Therefore, land- 
use, terrestrial and aquatic ecology, and 
historic and archaeological impacts due 
to construction of the tanks will not 
exceed estimates given in the 
Environmental Impact Statement. 

All measurable nonradiological 
environmental effects are confined to 
the on-site areas previously disturbed 
during site preparation and plant 
construction. Therefore, in accordance 
with the Callaway Plant Operating 
License, construction of the tanks does 
not constitute an unreviewed 
environmental question. 

Alternative to the Proposed Action: 
Since the staff concluded that there is no 
measurable environmental impact 
associated with the proposed 
amendment, an alternative would not 
provide any significant additional 
protection of the environment. 

The principal alternative would be to 
deny the requested amendment. This 


would not reduce environmental 
impacts of plant operations and would . 
result in reduced liquid waste system 
control. 

Alternative Use of Resources: This 
action does not involve the use of 
resources not previously considered in 
the Final Environmental Statement 
related to the operation of the Callaway 
Plant, Unit 1. 

Agencies and Persons Contacted: The 
NRC staff reviewed the licensee's 
amendment request and applicable 
documents referenced therein that 
support this amendment for the 
Callaway Plant, Unit 1. The NRC did not 
consult other agencies or persons. 


Finding of No Significant Impact 


The Commission has determined not 
to prepare an environmental impact 
statement for this action. Based upon 
the environmental assessment, we 
conclude that this action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the amendment request 
dated October 3, 1984 and supplement 
dated December 6, 1984. These 
documents are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, D.C. 20555, and at the 
Fulton City Library, 709 Market Street, 
Fulton, Missouri. 

Dated at Bethesda, Maryland this 19th day 
of December 1984. 

For the Nuclear Regulatory Commission. 
A. Schwencer, 

Acting Assistant Director for Licensing, 
Division of Licensing, Office of Nuclear 
Reactor Regulation. 

[FR Doc. 84-33867 Filed 12-28-84; 8:45 am] 
BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


{Release No. 14289 (813-63)] 


Stone Street Fund 1984; Stone Street 
Corp., Filing of Application for an 
Order Amending a Prior Order 
Exempting Applicants and Related 
Subsequent Partnerships 


December 21, 1984. 

Notice is hereby given that Stone 
Street Fund 1984, a limited partnership 
{the “Partnership”), 85 Broad Street, 
New York, New York 10004, and its 
general partner, Stone Street Corp. 
(“General Partner”, collectively 
“Applicants”), filed an application on 
November 7, 1984 (the “application”) for 
an order of the Commission, pursuant to 








i not 





sections 6(b) and 6(e) of the Investment 
Company Act of 1940 (the “Act’’) 
amending a prior order the (the “prior 
order’) of the Commission (Investment 
Company Act Release No. 13921, May 2, 
1984). The prior order, pursuant to 
sections 6(b) and 6(e) of the Act, 
exempted Applicants and all similar 
partnerships offered to the same class of 
investors as the limited partner 
investors in the Partnership [such 
partnerships (the “Subsequent 
Partnerships”), together with the 
Partnership, “Partnerships’’] from all 
provisions of the Act and the rules and 
regulations there under except: (1) 
Sections 9, 17 (with certain exceptions), 
30 (with certain exceptions), 36 and 37 of 
the Act; (2) all sections of the Act 
necessary to implemeni the above 
sections of the Act; and (3) all 
administrative and jurisdictional 
sections of the Act, necessary to enforce 
compliance with the terms of the order 
as granted. All interested persons are 
referred to the application on file with 
the Commission for the statement of the 
representations contained therein, 
which are summarized below, and to the 
application for the prior order filed with 
the Commission (“prior application”). 
Such persons are also referred to the 
Act for the complete text of the 
provisions referred to herein and in the 
application. 

According to the application, 
Applicants had represented in the prior 
application that partnership interests in 
the Partnerships would be offered only 
to key employees of Goldman Sachs (as 
defined in the prior application) who are 
“accredited investors” under Rule 
501(a)(7) of Regulation D under the 
Securities Act of 1933 (1933 Act”) and 
who have had a minimum reportable 
income from Goldman Sachs in excess 
of the standard of Rule 501(a)(7) of the 
1933 Act in the calendar year 
immediately preceding his or her 
investment in the Partnership (“Eligible 
Employees”). Applicants state that 
Goldman, Sachs & Co. (as defined in the 
prior application) has found that the 
second part of the test (as to income 
from Goldman Sachs) presents 
complications and that additional 
flexibility is needed in the determination 
of Eligible Employees, primarily in order 
to deal with the following situations: (i) 
Eligible Employees who, although 
limited partners in an earlier 
Partnership, would not qualify on the 
basis of their income from Goldman 
Sachs for a later Partnership (for 
example, because of illness or maternity 
leave as a result of which their work 
and income during a year is interrupted); 
(ii) key employees who, although not 
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previously Eligible Employees and who 
would not be eligible on the basis of 
their income from Goldman Sachs, have 
recently been promoted or awarded 
compensation increase such that they 
will, in the follow year, be much more 
highly compensated than others who are 
Eligibile Employees; and (iii) newly 
hired key employees who have not 
previously had income from Goldman 
Sachs. Therefore, Applicants propose to 
modify their prior representation to 
provide that Eligible Employees may be 
determined to be “accredited investors” 
under Rule 501(a)(7) of Regulation D 
under the 1933 Act by reference to 
income from sources other than 
Goldman Sachs, provided that each 
Eligible Employee must have had 
reportable income (including any profit 
shares and bonus) from his or her 
employer or employers of at least 
$150,000 in the calendar year 
immediately preceding his or her 
investment in a Partnership. 

Applicants state that the prior 
application provided that general and 
limited partners of Goldman, Sachs & 
Co. would not be eligible to invest in the 
Partnerships. Applicants propose to 
modify this provision so that Goldman, 
Sachs & Co. may permit certain of its 
limited partners to invest in the 
Subsequent Partnerships as an 
additional incentive to leave capital in 
Goldman, Sachs & Co. The Applicants 
undertake on behalf of all Subsequent 
Partnerships that each such limited 
partner of Goldman, Sachs & Co. 
permitted to invest in Subsequent 
Partnerships will be: (i) A former 
general partner of Goldman, Sachs & 
Co.; (ii) an “accredited investor” under 
Rule 501(a) of Regulation D under the 
1933 Act; and (iii) known to Goldman, 
Sachs & Co. to be active in managing his 
or her own business affairs and not 
disabled by age or illness from doing so. 
Applicants submit that as former 
general partners of Goldman, Sachs & 
Co., each such individual will have had 
a prominent place in finance and 
investment banking matters, will have 
had extensive experience in financial 
affairs and will have substantial net 
worth. As such, these individuals will be 
equipped by experience and education 
to understand and evalute the structure, 
management and plan of the 
Partnerships as compared to other 
investment opportunities, to evaluate 
the risks of investing in the Partnerships 
and to understand that the Partnerships 
are being offered without registration 
under the 1933 Act. Because the primary 
purpose of the Partnership remains that 
of providing investment vehicles to key 
employees of Goldman Sachs, 
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Applicants state that the general 
partners of the Partnerships will limit 
the aggregate investment of the limited 
partners of Goldman, Sachs & Co. in any 
one Partnership to less than half of the 
aggregate capital contributions to that 
Partnership. 

According to the Applicants, the prior 
application stated that the General 
Partner, an indirect, wholly-owned 
subsidiary of Goldman, Sachs & Co., 
would be the corporate general partner. 
of each Partnership It was further 
provided that the investment of 
Goldman, Sachs & Co. in each 
Partnership, which was undertaken to 
be at least 10% of the aggregate capital 
contribution of the limited partners in 
each such Partnership, (the “10% 
undertaking”) would be made by means 
of a capital contribution through the 
General Partner. However, that 
arrangement has proven to present 
accounting and other complications, not 
to the Partnerships, but rather to 
Goldman, Sachs & Co. Therefore, 
without otherwise modifying the terms 
and conditions as stated in the prior 
application, the following modifications 
are proposed: The Partnership will be 
restructured so that Stone Street Corp. 
becomes a direct, wholly-owned 
subsidiary of Goldman, Sachs & Co. and 
a general partner with a 1% interest of 
the Partnership and the remainder of the 
investment by Goldman, Sachs & Co. 
will be represented by an interest held 
by a general partnership of the general 
partners of Goldman, Sachs & Co. 
Further, each Subsequent Partnership 
will have a separate direct, wholly- 
owned subsidiary of Goldman, Sachs & 
Co. as a general partner with a 1% 
interest in such Partnership, and the 
investment on behalf of Goldman, Sachs 
& Co. will be made through such a 
general partnership of the general 
partners of Goldman, Sachs & Co. 
holding an interest in such Subsequent 
Partnership. Applicants submit that in 
each case only the form of the 
investment by Goldman, Sachs & Co. 
will be changed; the economic reality 
and beneficial ownership will be the 
same as under the current structure. 
Applicants represent that each general 
partner of each Subsequent Partnership 
will undertake with Stone Street Corp. 
to be subject to each relevant reference 
in the prior application to “the General 
Partner” and to observe the terms and 
conditions of the prior application. 
Applicants request that the investment 
of such general partnerships in 
Partnerships not be considered a joint 
investment by a GS partners’ investment 
vehicle (as defined in the prior 
application) for purposes of section 









17(d) of the Act. Applicants request that, 
for purposes of the undertaking that 
Goldman, Sachs & Co. will invest in 
each Partnership an amount equal to at 
least 10% of the aggregate capital 
contribution of the limited partners in 
each such Partnership, the investment 
made in each Subsequent Partnership be 
permitted to be comprised of the 
investment of the general partner of a 
1% interest in that Partnership and by 
the interest held by the general 
partnership of the general partners of 
Goldman, Sachs & Co., as set forth 
above, and that it will be equal to at 
least 10% of the initial aggregate capital 
contribution of the Eligible Employees 
who are limited partners in each such 
Subsequent Partnership {i.e., will not be 
required to take into account the capital 
contribution made by limited partners of 
Goldman, Sachs & Co. in purchasing 
interests in such Partnership). 
Applicants state that the prior 
application included an undertaking that 
provided, among other things, that, as to 
the 75% of the assets of each Partnership 
subject to the undertaking with respect 
to joint investments subject to section 
17{d) of the Act, no funds of a 
Partnership will be invested in a joint 
investment with Goldman Sachs or a GS 
partners’ investment vehicle unless the 
investment of Goldman Sachs or such 
GS partners’ investment vehicle (or the 
combined investment thereof) is 
initially, and is maintained at, at least 
three times as much as the amount 
invested by the Partnership at the time 
of investment. Applicants seek to 
modify that undertaking in two respects. 
First, for purposes of calculating such 
three-to-one ratio, the share allocable to 
each such joint investment made by a 
Partnership of the amount invested on 
behalf of Goldman, Sachs & Co. 
pursuant to the 10% undertaking may be 
added to the amount invested directly 
by Goldman Sachs or a GS partners’ 
investment vehicle in such joint 
investment. Second, Applicants request 
modification of the undertaking to 
permit joint investments by such 
persons with a Partnership at less than 
the three-to-one ratic provided that (i) 
all joint investments by that Partnership 
with such persons, including any 
investments not meeting the three-to- 
one ratio, will in the aggregate meet the 
three-to-one ratio undertaking; {ii) such 
Partnership will be permitted by 
Goldman Sachs or the GS partners’ 
investment vehicle interested in such 
joint investment to determine what 
portion of the available investment the 
Partnership wishes to take such that the 
Partnership may not be required to limit 
its investment in favor of such person(s); 


and (iii) Goldman Sachs or the GS 
partners’ investment vehicle undertakes 
to such Partnership that it wiil abide by 
the determination of the Partnership as 
to {a) disposing of the investment or (b) 
exercising any right to vote that may 
accompany the investment. Applicants 
contend that such exception to the 
three-to-one ratio undertaking would 
permit Goldman Sachs or the GS 
partners’ investment vehicle to invest in 
relatively small but attractive 
transactions. Applicants submit that the 
conditions set forth above would 
provide adequate protection apart from 
the three-to-one ratio requirement 
against domination or influence of a 
Partnership by Goldman Sachs or the 
GS partners’ investment vehicle to the 
detriment of the Partnership. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than January 14, 1985, at 5:30 p.m., do so 
by submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission, Washington, 
D.C. 20549. A copy of the request should 
be served personally or by mail upon 
Applicants at the address stated above. 
Proof of service (by affidavit or, in the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler, 

Secretary. 

[FR Doc. 84-33869 Filed 12-28-84; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 21597 (SR-CBOE-84-29)] 


Chicago Board Options Exchange, 
inc.; Self-Regulatory Organizaiions; 
Order Approving Proposed Rule 
Change 


The Chicago Board Options Exchange, 
Inc. (“CBOE”), LaSalle at Van Buren, 
Chicago, IL, 60605, submitted on October 
19, 1984, copies of a proposed rule 
change pursuant to Section 19{b){1) of 
the Securities Exchange Act of 1934 
(“Act”) and Rule 19b-4 thereunder, that 
would permit closing rotations in 
expiring series of individual stock 
options on the last trading day prior to 
expiration to commence only after the 
final price of the underlying stock has 
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been established in its primary market 
or as soon as practicable after 3:00 p.m., 
whichever is later. Open trading in 
such expiring stock options series will 
continue to be permitted only until 3:00 
p.m., Chicago time. 

The proposed rule change would 
permit closing rotations in expiring 
series of individual stock options to be 
priced in relationship to the closing 
price in the primary market for the 
underlying stock. CBOE believes that 
this is necessary for the fair pricing of 
options during the closing rotation. In 
addition, CBOE notes that by permitting 
closing rotations to commence only after 
the final price of the underlying stock 
has been established, pricing disruptions 
during the rotation can be avoided. 

Notice of the proposed rule change, 
together with the terms of substance of 
the proposed rule change, was given by 
the issuance of a Commission Release 
(Securities Exchange Act Release No. 
21479, November 13, 1984) and by 
publication in the Federal Register (49 
FR 45687, November 19, 1984). No 
comments were received with respect to 
the proposed rule change. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and, in particular, the 
requirements of section 6, and the rules 
and regulations thereunder. 

It is therefore ordered, pursuant to 
section 19[b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and hereby is, approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

John Wheeler, 

Secretary. 

(FR Doc. 84-33868 Filed 12-28-84; 8:45 am] 
BILLING CODE 8010-01-41 


SMALL BUSINESS ADMINISTRATION 


Smali Business Investment Company 
Maximum Annual Cost of Money to 


‘Small Business Concerns 


13 CFR 107.302 (a) and (b) limit the 
maximum annual Cost of Money {as 


1 The Commission previously approved another 
portion of this proposed rule change in Securities 
Exchange Act Release No. 21479, November 13, 
1984, 49 FR 45687, November 19, 1984. The previous 
Commission approval permitted CBOE to extend 
open trading in expiring series of index options on 
the last trading day before expiration from 3:00 p.m. 
to 3:10 p.m. and eliminated except in unusual 
circumstances, closing rotations in the expiring 
index options series. 
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defined in 13 CFR 107.3) that may be 
imposed upon a Small Concern in 
connection with Financing by means of 
Loans or through the purchase of Debt 
Securities. The cited regulation 
incorporates the term “FFB Rate”, which 
is defined elsewhere in 13 CFR 107.3 in 
terms that require SBA to publish, from 
time to time, the rate charged by the 
Federal Financing Bank on ten-year 
debentures sold by Licensees to the 
Bank. Notice of this rate is generally 
published each month. 

Accordingly, Licensees are hereby 
notified that effective January 1, 1985, 
and until further notice, the FFB Rate to 
be used for computation of maximum 
cost of money pursuant to 13 CFR 
107.302 (a) and (b) is 11.615% per annum. 

13 CFR 107.302 does not supersede or 
preempt any applicable law imposing an 
interest ceiling lower than the ceiling 
imposed by its own terms. Attention is 
directed to section 308(i) of the Small 
Business Investment Act, as amended 
by section 524 of Pub. L. 96-221. March 
31, 1980 (94 Stat. 161), to that law’s 
Federal override of State usury ceilings, 
and to its forfeiture and penalty 
provisions. 

Dated: December 20, 1984. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

[FR Doc. 84~33822 Filed 12-28-84; 8:45 am] 
BILLING CODE 8025-01-M 





DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Reports, Forms, and Recordkeeping 
Requirements; Submittals to OMB 
November 30-December 17, 1984 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice. 


SUMMARY: This notice lists those forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the Department of 
Transportation, during the period 
November 30—-December 17, 1984, to the 
Office of Management and Budget 
(OMB) for its approval in accordance 
with the requirements of the 
Paperworker Reduction Act of 1980 (44 
U.S.C. Chapter 35). 

FOR FURTHER INFORMATION CONTACT: 
John Chandler or Annette Wilson, 
Information Requirements Division, M- 
34, Office of the Secretary of 
Transportation, 400 7th Street, SW., 
Washington, D.C. 20590, telephone (202) 
426-1887, or Gary Waxman or Sam 
Fairchild, Office of Management and 
Budget, New Executive Office Building, 
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Room 3228, Washington, D.C. 20503, 
(202) 395-7340. 
SUPPLEMENTARY INFORMATION: 


Background 


Section 3507 of Title 44 of the United 
States Code, as adopted by the 
Paperwork Reduction Act of 1980, 
requires that agencies prepare a notice 
for publication in the Federal Register, 
listing those information collection 
requests submitted to the Office of 
Management and Budget (OMB) for 
intial, approval, or for renewal under 
that Act. OMB reviews and approves 
agency submittals in accordance with 
criteria set forth in that Act In carrying 
out its responsibilities, OMB also 
considers public comments on the 
proposed forms, reporting and 
recordkeeping requirements. OMB 
approval of an information colelction 
requirement must be renewed at least 
once every three years. 


Information Availability and Comments 


Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from the DOT officials 
listed in the “For further Information 
Contact” paragraph set forth above. 
Comments on the requests should be 
forwarded, as quickly as possible, 
directly to the OMB officials listed in the 
“For Further Information Contract” 
paragraph set forth above. If you 
anticipate submitting substantive 
comments, but find that more than 10 
days from the date of publication are 
needed to prepare the, please notify the 
OMB officials of your intent 
immediately. 


Items Submitted for Review by OMB 


The following information collection 
requests were submitted to OMB from 
November 30-December 17, 1984: 


DOT No: 2526 

OMB No: 2132-0031 

By: Urban Mass Transportation 
Administration 

Title: Unified Planning Work Program 
{UPWP) 

Forms: None 

Frequency: Annually 

Respondents: State or local 
governments—Metropolitan Planning 
Organizations 
Need/Use: The UPWP describes all 

transportation planning activities to be 

funded during the next two-year period 

which use Federal Highway and Urban 

Mass Transportation planning funds. 

This information is used for the grant 

review and approval process: 

DOT No: 2527 


OMB No: 2120-0033 
By: Federal Aviation Administration 


Title: Representatives of the 


Administrator—FAR-183 
Forms: FAA Forms 8520-2; 8710-6; 8110- 
14 
Frequency: On occasion 
Respondents: Individuals desiring 
appointment as representatives of 
FAA Administrator 
Need/Use: The FAA Act authorizes 
appointment of qualified individuals to 
be representatives of the Administrator 
for examining, testing, and certifying 
airmen for the purpose of issuing them 
certificates. The information collected is 
used by FAA to determine eligibility of 
the representatives. 


DOT No: 2528 

OMB No: New 

By: Maritime Administration 

Title: Service Obligation Compliance 
Report 

Forms: MA-930 

Frequency: Annual 

Respondents: Graduates of Merchant 
Marine Academy and State Maritime 
schools 
Need/Use: Report is used to monitor 

graduates’ compliance with their service 

obligations. 


DOT No: 2529 

OMB No: New 

By: Maritime Administration 

Title: Request for Waiver of Service 
Obligation; Request for Deferment of 
Service Obligation; and Request for 
Review of Waiver/Deferment 
Decisions. 

Forms: MA-935, MA-936, MA-937 
(Titles of forms above) 

Frequency: As required 

Respondents: Students/graduates of 
U.S. Merchant Marine Academy cr 
State maritime schools 

Need/Use: Forms provide 
administrative control for eligible 
respondents seeking waivers/ 
deferments from their mandatory 
service obligation in the U.S. 
Merchant Marine. 

DOT No: 2530 

OMB No: 2130-0512 

By: Federal Railroad Administration 

Title: Assistance to States for Local Rail 
Service 

Forms: None 

Frequency: On occasion 

Respondents: States 

Need/Use: These forms are used by 
States to apply for local rail service 
assistance grants, to make financial 
reports, and to request 
reimbursements. 


DOT No: 2531 
OMB No: 2127-0038 
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By: National Highway Traffic Safety 
Administration 

Title: Glazing Manufacturer 
Identification Std. 205 

Forms: None 

Frequency: On occasion 

Respondents: Businesses 

Need/Use: The purpose of this 
requirement is to ensure traceability 
of glass used in automobile, bus, and 
truck windows to the proper 
manufacturer for enforcement of 
safety requirements. 
Issued in Washington, D.C. on December 

20, 1984. 

Jon H. Seymour, 


Acting Assistant Secretary for 
Administration. 


[FR Doc. 84-33888 Filed 12-28-84; 8:45 am] 
BILLING CODE 4910-62-M 





VETERANS ADMINISTRATION 


Station Committee on Educational 
Allowances; Meeting 


Notice is hereby given pursuant to 
Section V, Review Procedure and 
Hearing Rules, Station Committee on 
Educational Allowances that on January 
23, 1985 at 9:00 a.m., the Portland, 
Oregon Regional Office Station 
Committee on Educational Allowances 
shall at Room 1427, Federal Building, 
1220 SW. Third Avenue, Portland, 
Oregon conduct a hearing to determine 
whether Veterans Administration 
benefits to all eligible persons enrolled 
in Phagans’ School of Beauty, Salem, 
Oregon, should be discontinued, as 
provided in 38 CFR 21.4134, because a 
requirement of law is not being met or a 
provision of the law has been violated. 
All interested persons shall be permitted 
to attend, appear before, or file 
statements with the committee at that 
time and place. 

Dated: December 14, 1984. 

[FR Doc. 84-33905 Filed 12-28-84; 8:45 am] 
BILLING CODE 8320-01-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 
ltems 
Commodity Futures Trading Commis- 


COMMODITY FUTURES TRADING 
COMNiSSION 

TIME AND DATE: 11:00 a.m., Friday, 
January 4, 1985. 

PLACE: 2033 K Street, NW., Washington, 
D.C., 8th Floor Conference Room. 
STATuS: Closed. 

MATTERS TO BE CONSIDERED: Market 
surveillance matters. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secreiary of the Commission. 

[FR Doc. 84-33974 Filed 12-27-84; 3:35 pm] 
BILLING CODE 6351-01-M 
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COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., Friday, 
January 11, 1985. 

PLACE: 2033 K Street, NW., Washington, 
D.C., 8th Floor Conference Room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: Market 
surveillance matters. 


CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 


Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 84-33975 Filed 12-27-84; 3:35 pm] 
BILLING CODE 6351-01-M 
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COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., Friday, 
January 18, 1985. 

PLACE: 2033 K Street, NW., Washington, 
D.C., 8th Floor Conference Room. 
STATuS: Closed. 


MATTERS TO BE CONSIDERED: Market 
surveillance matters. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 84-33976 Filed 12-27-84; 3:36 pm] 
BILLING CODE 6351-01-M 


4 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., Friday, 
January 25, 1985. 

PLACE: 2033 K Street, NW., Washington, 
D.C., 8th Floor Conference Room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: Market 
surveillance matters. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 84-33977 Filed 12-27-84; 3:36 pm] 
BILLING CODE 6351-01-M 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Notice of Agency meeting. 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 2:35 p.m. on Saturday, December 22, 
1984, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session, by telephone 
conference call, to: 

(A) Consider a memorandum 
regarding office space requirements in 
the Corporation’s Washington, D.C. 
office buildings; and 

(B) (1) receive bids for the purchase of 
certain assets of and the assumption of 
the liability to pay deposits made in 
First Security Bank, Sandwich, Illinois, 
which was closed by the Commissioner 
of Banks and Trust Companies for the 
State of Illinois on Saturday, December 
22, 1984; (2) accept the bid for the 
transaction submitted by First National 
Bank of Sandwich, Sandwich, Illinois, a 
newly-chartered national bank; and (3) 
provide such financial assistance, 
pursuant to section 13(c)(2) of the 
Federal Deposit Insurance Act (12 U.S.C. 
1823(c)(2)), as was necessary to effect 
the purchase and assumption transction. 


Federal Register 
Vol. 49, No. 252 


Monday, December 31, 1984 





In calling the meeting, the Board 
determined, on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine H. Sprague, concurred in by Mr. 
David L. Chew, acting in the place and 
stead of Director C. T. Conover 
(Comptroller of the Currency), that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting pursuant 
to subsections (c)(2), (c)(8), (c)($)(A) (ii), 
and (c)(9)(B) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b(c)(2), (c)(8), 
(c)(9){A)(ii), and (c)(9)(B)). 

Dated: December 24, 1984. 
Federal Deposit Insurance Corporation. 
Margaret M. Olsen, 
Deputy Executive Secretary. 
[FR Doc. 84-33928 Filed 12-27-84; 11:44 am] 
BILLING CODE 6714-01-M 


6 
POSTAL SERVICE (BOARD OF GOVERNORS) 
Notice of a meeting. 

The Board of Governors of the United 
States Postal Service, pursuant to its 
Bylaws (39 CFR 7.5) and the 
Government in the Sunshine Act (5 
U.S.C. Section 552b), hereby gives notice 
that it intends to hold meetings at 1:00 
p.m. on Monday, January 7, 1985, in 
Washington, D.C., and at 8:30 a.m. on 
Tuesday, January 8, 1985, in the 
Benjamin Franklin Room, U.S. Postal 
Service Headquarters, 475 L’Enfant 
Piaza SW., Washington, D.C. As 
indicated in the following paragraph, the 
January 7 meeting is closed to public 
observation. The January 8 meeting is 
open to the public. The Board expects to 
discuss the matters stated in the agenda 
which is set forth below. Requests for 
information about the meetings should 
be addressed to the Secretary of the 
Board, David F. Harris, at (202) 245- 
3734. 

At its meeting on December 11, 1984, 
the Board voted in accordance with the 
provisions of the Government in the 
Sunshine Act to close to public 
observation its meeting schedule for 
January 7. (See 49 FR 49199, December 
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18, 1984.) The meeting will involve a 
discussion of personnel matters. 


Agenda 


Monday Session 


January 7—1:00 p.m. (Closed) 
1. Personne] Matters. 


Tuesday Session 

January 8—8:30 a.m. (Open) 

1. Minutes of the Previous Meeting, December 
11-12, 1984. 

2. Remarks of the Postmaster General. 

(In keeping with its consistent practice, the 
Board's agenda provides this opportunity 
for the Postmaster General to inform the 
Members of miscellaneous current 
developments concerning the Postal 
Service. Nothing that requires a decision 
by the Board is brought up under this 
item.) 

3. Officer Compensation. 
4. Selection of Chairman and Vice Chairman. 


(Under the Board's Bylaws, the first regular 


meeting of each calendar year is 
designated as the Annual Meeting. The 
terms of the Chairman and Vice : 
Chairman of the Board expire ai the end 
of the first Annual Meeting following the 
meeting at which they were elected. 
Accordingly, the Board will consider the 
election of a Chairman and Vice 
Chairman.) 


5. Appointment of Committee Members by 


the Chairman. 


(The Bylaws also provide that the terms of 


the Chairman and members of the 
several Committees of the Board expire 
at the end of this meeting.) 


6. Annual Report on Open Meetings 


Compliance. 


(Mr. Harris wili present for approval by the 


Board the Annual Report to Congress 
that is required by theGovernment in the 
Sunshine Act regarding the Board's 
compliance with the Act.) 


7. Capital Investments: 

a. Revovation of the New York PDC (Phase 
Il). 

b. Stamford, CT GMF/VMF. 

c. Retail Vending, Phase I—Stamp Vending 
Units. 

(Mr. Biglin, Senior Assistant Postmaster 
General, Administration Group, will 
present the proposal for the PDC 
renovation and the Stamford GMF/VMF. 
Mr. Hagburg, Assistant Postmaster 
General, Delivery Services Department, 
will present the proposal for the retail 
stamp vending units.) 

8. Consideration of a Tentative Agenda for 
the February 4-5, 1985, meetings in San 
Diego, California. 

David F. Harris, 

Secretary. 

[FR Doc. 84-33961 Filed 12-27-84; 2:52 pm] 

BILLING CODE 7710-12-M 
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OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 


Proposal for a Coordinated 
Framework for Regulation of 
Biotechnology 


AGENCY: Executive Office of the 
President, Office of Science and 
Technology Policy. 

ACTION: Notice for public comment. 


summary: The purpose of this Federal 

Register notice is to provide a concise 

index of U.S. laws related to 

biotechnology, to clarify the policies of 
the major regulatory agencies that will 
be involved in reviewing research and 

products of biotechnology, to describe a 

scientific advisory mechanism for 

assessment of biotechnology issues, and 
to explain how the activities of the 

Federal agencies in biotechnology will 

be coordinated. 

DATE: Comments must be received on or 

before April 1, 1985. 

Public Participation: The Cabinet 
Council Working Group on 
Biotechnology through the Office of 
Science and Technology Policy, is 
seeking the advice of individuals, public 
interest groups, industry and academia 
on all aspects of this publication. The 
Working Group welcomes candid 
assessments of the process and the 
policy as well as questions raised 
regarding the scope of the proposal. 

The intention of the Working Group is 
to republish this material in final form 
as soon as possible following the close 
of the comment period. This will assure 
that well understood regulatory policy 
and process are established in timely 
manner to enable a beneficial industry 
to proceed safely and efficiently. 

Information submitted as comments to 
EPA on this notice may be claimed 
confidential by marking any part or all 
of that information as “Confidential 
Business Information.” Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 
40 CFR Part 2. A sanitized copy of any 
material containing Confidential 
Business Information must be provided 
to EPA by the submitter for inclusion in 
the public record. Information not 
marked confidential may be disclosed 
publicly by EPA without prior notice. 
ADDRESS: Comments specific to the 
EPA, USDA, or FDA policy statements 
should be addressed to: 

EPA: Docket #OPTS 00049, Document 
Control Officer (TS—793), Office of 
Toxic Substances, Environmental 
Protection Agency, Room E-409, 401 
M Street, SW., Washington, D.C. 
20460 


USDA: Docket # APHIS 00049, Ms. 
Karen Darling, Deputy Assistant 
Secretary, Marketing and Inspection 
Services, U.S. Department of 
Agriculture, Room 242-E, 
Administration Building, 12th and 
Independence Avenue, SW., 
Washington, D.C. 20250 

FDA: Docket #84N-0431, Dockets 
Management Branch, Food and Drug 
Administration (HFA-305), Room 4— 
62, 5600 Fishers Lane, Rockville, MD 
20857 
Any other comments should be 

provided to the following address: Dr. 

Bernadine Healy Bulkley, Deputy 

Director, Office of Science and 

Technology Policy, Executive Office of 

the President, NEOB—Room 5005, 

Washington, D.C. 20506. 

Jerry D. Jennings, 

Executive Director, Office of Science and 

Technology Policy. 

December 21, 1984. 


Table of Contents 
I. Introduction 
II. Regulatory Matrix 
III. Statements of Proposed Policy 
A. Food and Drug Administration's Policy 
for Regulating Biotechnology 
B. Environmental Protection Agency 
Statement of Policy Regarding Certain 
Microbial Products 
C. Statement of U.S. Department of 
Agriculture Policy for Regulating 
Biotechnology Processes and Products 
IV. Scientific Advisory Mechanism 
V. Glossary 


Intreduction 


Only forty years ago, DNA was 
discovered to be the repository of 
genetic information. This discovery has 
been followed by an explosion in our 
understanding and ability to manipulate 
the gene as manifest by the new 
commercial biotechnology which has 
introduced a new and profound 
dimension into the field of classical 
genetics. Today, new techniques for 
manipulating genetic information offer 
exciting advances, as remarkable as the 
discovery of antibiotics or the computer 
chip. 

While some techniques of 
biotechnology are not new—the use of 
yeast in baking and brewing began 
around 6000 B.C.—the most recently 
developed techniques are far more 
sophisticated. Modern biotechnology 
promises to benefit many fields of 
human endeavor by offering new 
services and a wide variety of products 
superior to those currently available 
because they will be more effective, 
convenient, safer, or more economical. 
Biotechnology already has successfully 
produced new drugs and improved 
existing drugs such as human insulin, 
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interferons and vaccines. Exciting 
research is underway in agricultural 
applications to enhance plant and 
animal productivity to help feed the 
world’s people. Within reach of 
commercial applicability are products to 
diagnose, prevent and treat animal 
diseases, to improve animal breeds and 
to improve specific plant characteristics. 
Microorganisms have also been 
developed in research laboratories to 
degrade pollutants, enhance oil 
recovery, convert biomass to energy, 
leach minerals, and concentrate metals. 
With this diversity of applications, 
biotechnology will alleviate many 
problems of disease and pollution and 
increase the supply of food, energy, and 
raw materials. 

The United States is now the world 
leader in biotechnology. This leadership 
is derived from a strong science base, a 
vigorous entrepreneurial spirit and 
availability of venture capital. New uses 
of biotechnology have created intense 
domestic and international competition. 
Several other nations have elevated the 
development of biotechnology to a 
national priority. The tremendous 
potential of biotechnology to contribute 
to the nation’s economy in the near 
term, and to fulfill society’s needs and 
alleviate its problems in the longer term, 
makes it imperative that progress in 
biotechnology be encouraged. 

While the potential benefits of 
biotechnology are widely 
acknowledged, legitimate concerns 
about safety have also been raised as 
additional products of biotechnology 
move from contained research 
laboratories into full contact with the 
public and the environment through 
commercial testing and applications in 
the environment. For example, concerns 
have been raised about the effect of 
genetic manipulations on the potential 
virulence of altered microorganisms, or 
the ability of new organisms to obtain a 
selective advantage. Certainly both the 
safety and effectiveness of new 
processes and products must be central 
issues in the design of new scientific 
developments or technological 
innovations. Accordingly, it is 
incumbent upon the government, the 
business community, and the public to 
take responsible and timely measures to 
insure that the public health and the 
environment are protected and that 
societal concerns are promptly 
addressed. 

The Administration, recognizing its 
responsibility to confront the special 
concerns that surround modern 
biotechnology, formed an interagency 
working group under the White House 
Cabinet Council on Natural Resources 
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and the Environment. The fundamental 
purpose of the Working Group is to 
insure that the regulatory process 
adequately considers health and 
environmental safety consequences of 
the products and processes of the new 
biotechnology as they move from the 
research laboratory to the marketplace. 
The Working Group recognizes the need 
for a coordinated and sensible 
regulatory review process that will 
minimize the uncertainties and 
inefficiencies that can stifle innovation 
and impair the competitiveness of U.S. 
industry. It recognizes that not only 
should approaches be consistent from 
agency to agency and within each 
agency from application to application, 
but also that regulatory decisions should 
be based upon the best available 
science. 

The importance of addressing the 
emerging commercial aspects of 
biotechnology in a coordinated and 
timely fashion is captured in the recent 
report by the Congressional Office of 
Technology Assessment which warned: 
“Although the United States is currently 
the world leader in both basic science 
and commercial development of new 
biotechnology, continuation of the initial 
preeminence of American companies in 
the commercialization of new 
biotechnology is not assured.” ? 

The Working Group recognizes that 
the manner in which regulations for 
biotechnology are implemented in the 
United States will have a direct impact 
on the competitiveness of U.S. producers 
in both domestic and world markets and 
the future development of basic science. 
Thus, the Working Group has 
endeavored to develop a coherent and 
sensible regulatory process, one based 
on the best available scientific facts and 
intended to minimize uncertainties, 
delays, overlaps, and inconsistencies. 
Attention will be paid also to 
international harmonization. The United 
States is seeking to promote scientific 
cooperation, mutual understanding of 
regulatory approaches and international 
agreement on a range of common 
technical problems such as the 
development of consistent test 
guidelines, laboratory practices and 
principles for assessing potential risks. 
The U.S. also is committed to reducing 
barriers to trade in biotechnology. U.S. 
regulatory agencies will provide similar 
treatment to domestic and foreign 
products with regard to their regulations 
and approval procedures. Barriers to 
trade of biotechnology products can 
only be avoided if the U.S. and other 


1 Commercial Biotechnology, “An International 
Analysis,” Office of Technology Assessment, Pg. iii., 
1984. 


nations join together in working toward 
this goal. In achieving national 
consistency and international 
harmonization, regulatory decisions can 
be made in a socially responsible 
manner, protecting human health and 
the environment, allowing U.S. 
producers to remain competitive and, 
most importantly, assuring that 
everyone will reap the benefits of this 
exciting biological revolution. 


Regulation of Biotechnology Processes 
and Products 


In response to concerns of the 
scientific community in the early 1970s, 
the Federal Government sponsored a 
conference to explore the risks and 
benefits of recombinant DNA (rDNA) 
research. In 1974 the National Institutes 
of Health (NIH) chartered the 
Recombinant DNA Advisory Committee 
(RAC) to provide scientific advice and 
in 1976 developed the NIH Guidelines 
for Research Involving Recombinant 
DNA Molecules. It was reasoned that a 
cautious approach to this research was 
essential to assure safety while still 
fostering the advancement of this new 
technology. These guidelines have 
allowed research to flourish within 
appropriate constraints. Experience 
gained in rDNA laboratory research has 
mitigated many of the concerns about 
risk, thus allowing modification of the 
original guidelines and oversight 
mechanisms. 

Almost a decade later as the pace of 
commercial application has accelerated, 
this new initiative was undertaken to 
review regulatory requirements and to 
articulate policy for biotechnology 
products. In April 1984, the Cabinet 
Council on Natural Resources and the 
Environment established an interagency 
working group to study and coordinate 
the government’s regulatory policy for 
these products.? The group was asked 
to: 

1. Review the regulatory requirements 
which have been applied to 
commercialized biotechnologies. 

2. Identify existing laws and 
regulations that may be applicable to 
biotechnology. 

3. Review the function of the NIH 
Recombinant DNA Advisory Committee 
and its role in biotechnology 


commercialization and safety regulation. 


* The member agencies include: Departments of 
Interior, Justice, State, Agriculture, Commerce, 
Defense, Energy, Health and Human Services, and 
Labor; Environmental Protection Agency; Council 
on Environmental Quality; Council of Economic 
Advisors; Office of Management and Budget; Office 
of Policy Development; the National Science 
Foundation; Office of the U.S. Trade Representative; 
and the Office of Science and Technology Policy. 
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4. Clarify the regulatory path that a 
company with a new product would 
follow to meet Federal health and safety 
requirements. 

5. Determine whether current 
regulatory requirements and Federal 
review are adequate for new products. 

6. Develop specific recommendations 
for administrative or legislative actions 
to provide additional regulatory review 
if warranted, while maintaining 
flexibility to accommodate new 
developments. 

7. Review court rulings regarding the 
granting of patents for biotechnology. 

8. Review other Federal actions such 
as support of basic research and 
training, U.S. patents and trade laws, 
and other policy issues which affects 
commercialization and U.S. competitive 
position vis-a-vis international firms. 

The results of the interagency effort to 
date are reflected in the publication of 
this notice for public review and 
comment. These include: (1) Regulatory 
matrix: a concise index of the current 
regulatory requirements that might be 
applicable to biotechnology; (2) Policy 
statements: a compilation of proposed 
statements of policy that describe how 
the U.S. Department of Agriculture, the 
Environmental Protection Agency and 
the Food and Drug Administration 
intend to apply their existing regulatory 
authorities to biotechnology products; 
(3) A Scientific Advisory Mechanism: a 
coordinated structure of scientific 
review to promote consistent risk 
assessment within statutory confines; 
and (4) Glossary: a glossary of terms 
used in the policy statements. 

Given the evolving nature of 
biotechnology, the Working Group will 
continue to meet to review the ongoing 
process. If regulatory gaps emerge and 
the process is not responding to public 
concerns, the Working Group will make 
recommendations for either 
administrative reform or additional 
legislative authority. 


1. Regulatory Matrix 


The matrix outlines laws, regulations 
and guidelines that may be applicable to 
biotechnology products at some point in 
research, development, marketing, 
shipment, use, or disposal. To aid in 
understanding current requirements, the 
matrix has been divided into seven 
parts which have been cross-referenced 
when necessary: 

I. Licensing and other premarketing 
requirements; 

II. Post-marketing requirements; 

III. Export controls; 

IV. Research and information 
gathering; 

V. Patents; 
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VI. Air and water emissions 
standards; and 

VII. Requirements for Federal 
agencies. 
The matrix will be reviewed annually 
and updated as necessary. 


2. Policy Statements 


Individual “Statements of Proposed 
Policy” have been developed by the 
three regulatory agencies—FDA, USDA 
and EPA—that will be involved most 
extensively in oversight of research and 
industrial engaged in product 
development. These statements do not 
describe detailed regulatory 
requirements, but rather the general 
policy framework within which 
regulatory decisions will be made. They 
attempt to provide a clear understanding 
of how regulatory agencies will 
approach this evolving technology. At 
present the regulatory authorities that 
are in place appear to accommodate 
these new products. 

The responsibilities of EPA, FDA and 
USDA are determined by statute (see 
the Matrix of Federal Authorities 
elsewhere in this notice), and are 
generally based upon key 
characteristics or uses of the end 
products. When new types of products 
are developed, such as will be the case 
with biotechnology, each agency must 
develop and apply certain rules for 
determining whether its statutes apply 
with possible modification of existing 
rules. For example, FDA must determine 
whether products containing genetically 
engineering microorganisms constitute 
food additives, drugs, or other products 
subject to FDA approval, EPA whether 
they are pesticides or industrial 
products, and USDA whether they are 
plant pests, animals biologicals, or other 
agricultural products subject to its 
authority. These decisions must be 
consistent with the statutory 
requirements of the laws each agency 
administers. 

Regardless of the criteria used to 
determine whether a product is within 
the responsibility of a given agency, all 
three agencies will approach the review 
of biotechnology products and processes 
in similar ways. All conduct their 
assessments on a case-by-case basis, 


employing internal staff, consultants, 
and expert advisory committees 
(described below). Each considers the 
ultimate safety of the product as a 
primary concern; other issues, such as 
efficacy, may also be considered. Also, 
each agency develops product review 
criteria and procedures which are 
consistent with its historical experience 
and scientific data bases developed 
from reviewing other products with 
similar uses. 

EPA, FDA and USDA are committed 
to working together and with other 
members of the Cabinet Council 
Working Group to coordinate and 
improve the development of appropriate 
and useful scientific evaluation methods 
and administrative procedures for 
genetically engineered organisms and 
their products. All are striving for a 
balanced approach supported by sound 
science and incorporating the latest 
scientific and technological information. 
The statements of proposed policy 
which each has prepared and which are 
issued in this notice are viewed as 
among the first steps toward that goal. 


3. Scientific Advisory Mechanism 


The importance of the highest caliber 
scientific advice to the decision-making 
process for oversight of biotechnology is 
undisputed. NIH’s experience with its 
RAC is an example of the value of using 
distinguished scientists to participate in 
the assessment of risk of new projects or 
proposals involving genetic 
manipulation. The experience of the 
RAC over the past ten years serves as a 
valuable model to the Working Group in 
structuring the proposed scientific 
review coordinating mechanism. 

With the evolution of biotechnology 
and its increasing commercialization, 
the complexity and scope of scientific 
review broadens and the existing 
mechanisms for scientific review must 
be expanded. The Working Group 
proposes an adjunctive scientific 
advisory mechanism that will 
accommodate the needs of individual 
agencies and provide a central focus for 
scientific advice on biotechnology 
issues. It affords maximal opportunity to 
achieve scientific consensus and retains 
the flexibility in scientific policy 
guidance that has characterized the 
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existing NIH RAC. In addition, it can be 
implemented in a short time. 


4. Glossary 


The glossary included at the end of 
this notice is intended to provide 
definitions for terms appearing in the 
policy statements to assist the reader in 
reviewing the notice. The definitions are 
not to be considered legally binding on 
any Federal agency and may be revised 
as needed. 


Interagency Coordination of Risk 
Management and Regulation in 
Biotechnology 


In addition to coordination of 
scientific review, the Working Group 
recognizes the need for coordination of 
the regulatory activities of the federal 
government. An interagency committee 
is needed to foster timely and 
coordinated decision making via 
interagency communication on matters 
of regulation; discuss matters of 
jurisdiction among agencies; serve as a 
mechanism by which agencies can raise 
public and concerns; and consider 
generic approaches for translating risk 
industry assessment information into 
policy decisions. 

The Cabinet Council Working Group 
also recognizes the need for this 
continuing coordinated mechanism also 
to address the broader issues within the 
regulatory process itself. Although at the 
present time existing statutes seem 
adequate to deal with the emerging 
processes and products of modern 
biotechnology, there are always 
potential problems and deficiencies in 
the regulatory apparatus in a fast 
moving field. We believe this 
interagency coordinating committee 
should monitor the changing scene of 
biotechnology and serve as a means of 
identifying potential gaps in regulation 
in a timely fashion, making appropriate 
recommendations for either 
administrative or legislative action. 

For the time being the Cabinet Council 
Working Group can serve these needs. 
When its activities are concluded, an 
interagency coordinating committee for 
Biotechnology would, if still needed, be 
established to continue this effort. 
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BIOTEC 






AFFECTED 








AUTHORITY 
OR DESCRIPTION a 
GUIDELINE PROCESSES 
I. LICENSING AND 
| OTHER PREMARKETING 
REQUIREMENTS 
Food, Drug and Premarketing approval All human and 
Cosmetic (FD&C) Act required for: animal drugs ar 
(21 USC 301-392) drugs -- Sec. 505 human devices, 


medical devices -- Sec, 515 food additives, 


Regulations: 21 CFR food additives -- Sec. 409 animal feed 


| Parts 1, 71, 171, | color additives -- Sec. 706 additives, and 

314, 514, 571, 807 animal ‘drugs -- Sec. 512 color additives 
Public Health Service| Licensing for marketing Human biologics 
(PHS) Act Section required for human biologics 


351(a) (42 USC 262) 


Regulations: 

21 CFR 600-680 

"Points to consider FDA technical guidance for Human drugs and 
in the characteriza- | new product appproval biologics 


tion of cell lines 
used to produce 


biologicals" 
"Points to consider FDA technical guidance for Human drugs and 
in the manufacture of| new product approval biologics 


Monoclonal Ant ibody 
Products for Human 
Use" 


BIOTECHNOLOGY AUTHORITIES 





uman and 

l drugs and 
devices, 
additives, 
l feed 
ives, and 
additives 


biologics 


drugs and 
jics 


drugs and 
ics 


Certain EPA statutes 
specifically exclude 
FD&C Act products. 
EPA sets tolerance 
levels for pesticide 
residues in the food 
chain. FDA provides 
human tolerance levels 
for animal drugs in 
food chain meat and 
poultry to the USDA- 
FSIS. Animal and 
human biologics are 
regulated under the 
Virus-SerumToxin Act 
(VST Act), a USDA 
statute, and the 
Public Health Service 
Act, respectively. 
FDA decisions are 
subject to National 
Environmental Policy 
Act (NEPA). 


USDA-APHIS licenses 
animal biologics pro- 
duced by interstate 
manufacturers. EDA 
decisions are subject 
to NEPA. 





research to premarketing approval 
takes for: 

human drugs: 7-10 years 

animal drugs: 3-5 years 

devices; 2-5 years 

direct food additives: 5-7 years 
indirect food additives: 3-5 years 
color additives: 5-9 years 
Important: FDA regulates biotech- 
nology on a product-by-product 
basis. FDA will not be restruc- 
turing the process to regulate the 
products of biotechnology or the 
manufacturers of those products. 


The research use of investigational 
new drugs is regulated under the 
FD&C Act. From the beginning of 
clinical research to license takes 
approximately 2-8 years depending 
on the type of biologic, but 6-8 is 


From the beginning of clinical 
more common. 


| 

| FDA reviews the adequacy of test- 
ing of all products on a case-by- 
case basis. 
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AUTHORITY 


OR 
GUIDELINE 


“Points to consider 
in the production .and 
testing of new drugs 
and biologicals 
produced by rDNA 
technology" 


PHS Act Section 353 
(42 USC 263a) 


Regulations: 
42 CFR 74 


Virus-Serum-Toxin Act 
(21 USC 151-1358) 


Regulations: 
9 CFR 101-117 and 
122-123 


USDA's Licencing 
Policy for Biologi- 
cals Produced by rDNA 


Veterinary Services 
Memorandum Number 
800.68 ° 


‘interstate or imported. 





DESCRIPTION 


FDA technical guidance for 
new product approval 





License required for clinical 
laboratories engaged in inter- 
state commerce 


License required for any 
virus, serum, toxin, or 
analogous product intended for 
use in treatment of domestic 
animals which are shipped 
Regu- 
lations contain standards of 
efficacy, purity, safety and 
potency. They also contain 
labeling provisions. 


USDA technical guideline 
reviewing production and test 
considerations for evaluating 
rDNA product license applica- 
tions. 


USDA policy and procedures for 
new product license applicants 


Human drug 
biologics 


Laboratory 
services 


9 CFR 101.. 
defines “b 
cal produc 
mean “all 

viruses, si 
toxins, am 
analogous 

products o 
natural or 
thetic ori 
such as di 
nostics, ai 
toxins, vac 
live micro 
isms, kills 
microorgan: 
and the ant 
or immuniz: 
components 
microorgan: 
intended f« 
in the diac 
treatment, 
prevent ion 
diseases of 
animals." 


Veterinary 
biologics = 
diagnost ics 


Veterinary 
biologics « 
diagnostics 


juman drugs and 
Diologics 






HHS-CDC 
HHS-Health 
Care 

| Financing 


waboratory 
services 


Admin. 
’ CFR 101.2 (w) USDA-APHIS 
lefines “"biologi- 
‘al products" to 
an “all 
riruses, serums, 
oxins, and 
inalogous 
rroducts of 
atural or sym 
hetic origin, 
uch as diag- 
jostics, anti- 
oxins, vaccines, 
ive microorgan- 
sms, killed 
icroorganisms 
nd the antigenic 
r immunizing 
omponents of 
icroorganisms 
ntended for use 
n the diagnosis, 
reatment, or 
revention of 
iseases of 
nimals." 


eterinary USDA-APHIS 





iologics and 
iagnost ics 


eterinary USDA-APHIS 
iologics and 


iagnostics 





CROSS-REFERENCES | 


USDA decisions are 
subject to NEPA. The 
definition of drugs in 
the FD&C Act includes 
biological products. 
The FD&C Act (21 USC 
391) and its requla- 
tions exempt biologi- 
cal products regulated 
under the VST Act. 







New Investigational New Drug (IND) 
and biological licenses and/or new 
drug approvals are required cur- 
rently with rDNA technology even 
if the active substance is identi- 
cal in molecular structure to a 


| previously approved product. 


To meet licensure requirements, 
laboratories must n@et proficiency 
testing, quality control, and 
personnel standards. 


USDA's licensing policy for conven- 
tional or rDNA derived veterinary 
biologics is on a product-by- 
product basis, and requires that 
all license applicants for rDNA 
Products comply with the NIH 
“Guidelines for Research Involving 
Recombinant DNA Molecules." 


Each veterinary biologic product is 
reviewed as a single entity. USDA 
evaluates each license application 
for conventional or rDNA biologics 
to ensure purity, potency, safety, 
and efficacy. 


Technical guidelines used for 
licensing products developed 
through rDNA or hybridoma 
technology. 
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AUTHORITY 


OR 
GUIDELINE 


Memorandum of Under- 
standing between USDA 
and FDA for Defining 
Jurisdiction of 
Animal Drugs. (See 
47 FR 26458, June 18, 
1982) 


Toxic Substances 
Control Act (TSCA) 
(5 USC 2601-2929) 


Section 5(a) (1) (A) 


Section 5(h) (3) 


Section 5(a) (1) (B) 





DESCRIPTION 





Agreement between APHIS and 
FDA regarding responsibility 
for regulating animal biologic} 
products as biologics under 

the VST Act or as drugs under | 
the FD&C Act. 


TSCA applies to “chemical sub- 
stances" defined as “any 
organic or inorganic substance 
of a particular molecular 
identity including...any com- 
bination of such substances 
«--occurring in nature..." 
TSCA requires premanufacture 
review of new chemical sub- 
stances and authorizes regula- 
tion of new and existing 
substances. __ 





Requires submission of pre- 
manufacture notice (PMN) for 
“new chemical substances" 


Exempts research and develop- 
ment activities from PMN 
requirements 


Authorizes EPA to require by 
rule reporting before "chemi- | 
wen at | 


cal substances" are used for 
"significant new uses" | 


AFFECTED 

PRODUCTS 
OR 

PROCESSES 


Veterinary 
biologics or 
drugs 


Industrial ch 
icals produce 
genet ically 
engineered 
organisms or 
products (e.g 
enzymes); org 
isms used in | 
eral industri 
commercial, a 
consumer appl 
tions, such a 
water polluti 
control, mine 
leaching, dra 
cleaning, etc 
organisms use 
to make TSCA « 
Federal Insec 
cide, Fungici 
and Rodent ici: 
Act (FIFRA) 
chemicals 


New products 
(including or: 
isms) used fo 
purposes liste 
apdove 


rganisms and 
other substanc 
used in the la 
products sold 
solely for R&D 
use (e.g., 
restriction 
enzymes) 


TSCA chemicals 
proposed for n 
use 


AFFECTED 
PRODUCTS 





erinary 
logics or 
js 


istrial chem- 
Ls produced by 
tically 
ineered 
anisms or by- 
lucts (€.9., 
mes); Organ- 
; used in gen- 
industrial, 
wercial, and 
sumer applica- 
iS, Such as 
rx pollution 
‘rol, mineral 





hing, drain 
ining, etc.; 
nisms used 
lake TSCA or 
ral Insecti- 
1, Fungicide 
Rodent icide 
(FIFRA) 
licals 


products 
luding organ- 
) used for 
oases listed 
e 


nisms and 

r substances 
in the lab; 
icts sold 

Y for R&D 
(©.9., 
riction 

nes) 


chemicals 
sed for new 





AFFECTED 


HHS- FDA 
USDA-APHIS 


EPA, agen- 
cies that 
manufac- 
ture 
“chemical 
substan- 
ces" for 
commercial 
purposes. 


EPA 


CROSS-REFERENCES 


Drugs, biologics, 
foods, food additives, 
cosmetics, pesticides 
and tobacco and tobac- 
co products are 
excluded from TSCA 
review. 


NOTES 


Provides broad range of authority 
over "chemical substances." 





Mandatory requirement; 90-day 
review, extendable for "good cause" ‘| 
to 180 days.. EPA must make a find-| 
ing of potential risk or exposure 
to regulate. R&D in small quanti- 
ties (including small quantities of 
biotechnology R&D) are exempt from 
PMN. "Small quantities" as def ined} 
by rule would exempt most field 
testing. 


Discretionary. "Significant new 
uses" must be defined by rule. No 
regulations currently in place a 
affect biotechnology. 





ee 
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AUTHORITY 


OR 
GUIDELINE 


Regulations: 
40 CFR 720 


Federal Insecticide, 
Fungicide and 
Rodenticide Act 
(FIFRA) 

(7 USC 136-136y) 


Section 3(c) (2) (A) 


Section 5 


Section 25 (b) 


Regulations: 
40 CFR 158 


DESCRIPTION 


PMN requirements 


Requires registration of 
pesticides before distribution 
or use (pesticide broadly 
defined as “any substance or 
mixture...intended for pre- 
venting, destroying, repelling 
or mitigating any pest, and 
»»-intended for use as a plant 
regulant, defoliant, or 
dessicant.") 


Authorizes EPA to publish 
"guidelines" specifying kinds 
of information needed for 
registration. 





Authorizes EPA to issue 
experimental use permits for 
limited uses before registra- 
tion, 


Authorizes EPA to exempt a 
pesticide from registration. 


Data requirements for pesti- 
cide registration including 
genetically modified microbial 
pesticides 


TSCA Chemic 


Biological 

pesticides 

(e.g., micr 
organisms o 
their chemi 
products). 

Includes IN 
bacteria. 


Microbial 
pesticides 


SCA Chemicals 


iological 

2st icides 
>.g., Micro- 
rganisms or 
reir chemical 
roducts) . 
cludes INA 
icterila. 


crobial 
st icides 


CROSS-REFERENCES 


EPA, 
agencies 
that manu- 


chemical 
sub- 
stances" 
for com 
mercial 
purposes. 


EPA, EPA sets tolerance 
USDA-FSIS, 


levels for pesticide 
residue in the food 
chain which FDA and 
USDA-FSIS enforce, 


HHS-FDA 





“EPA, USDA has responsibil- 


ity for higher plants 
and animals that are 
considered pesticides 
(40 CFR 162.5(c) (4)). 


USDA-APHIS 


EPA Section 3 of FIFRA 


NOTES 


Interprets mandatory statutory 
requirements. 


Pesticides defined to include liv- 
ing organisms. EPA review period 
could vary from one to several 
years. Fourteen microbial pesti- 
cides (non-engineered) have been 
approved. 


120 day review period; can be 
extended. 


Higher plants and animals and 
certain pheromone attractants have 
been exempted. 


Includes data requirements for 
microbial pesticides. Testing 
requirements are tiered, with more 
complicated tests required where 
certain criteria are met. Addi- 
tional requirements for genetically 
modified and other microbial pesti- 
cides determined on a case-by-case 
basis. 
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AUTHORITY 


OR 
GUIDELINE 


40 CFR 162 


40 CFR 172 


"Microbial Pesti- 
cides; Interim Policy 
on §mall Scale Field 


Testing" 


(49 FR 40659 (1984) ) 


Guidelines: Pesticide 


(Subdivision M) 


Assessment Guidelines 


(October (1982) ) 


Reorganization Plan 


No. 3 of 1970, 


Section 2(4) (5 USCA 


App.) 


Regulations: 40 CFR 
162.7 (d) (3) (v) and 


162 .18-4 (a) (4) 


Guidelines: 


"Guidelines for 


Research Involving 


Recombinant DNA 
Molecules" 


(49 FR 46266 (1984)) 







DESCRIPTION 


Pesticide registration 
regulations 


Experimental use permit 
regulations 


EPA policy requiring notifica- 
tion prior to small scale 
field tests with certain 
microbial pesticides 


Provides guidelines for devel- 
oping data required under 
40 CFR 158. 


Authorizes EPA to establish 
tolerances for pesticide 
residues in food chain 


Requires tolerances before 
registration 


Specifies practices for con- 
structing and handling rDNA 
molecules and organisms and 
viruses containing rDNA 
molecules. Compliance is 
required for institutions that 
receive support for rDNA 
research from NIH. 







AFFECTED 

PRODUCTS 
OR 

PROCESSES 


Microbial 
pesticides 


Field-tested 
microbial 
pesticides 


Microbial pest 
cides contain: 
nonindigenous 
or genetically 
altered micro- 
organisms 


Microbial 
pesticides 


Pesticide prod 
ucts used so a 
to result in 
residues in fe 
chain 


Pesticides to 
registered for 
food or animal 
feed use 


All rDNA resea 
conducted by 
institutions 
receiving NIH 
support as wel 
as NIH itself. 






AFFECTED 

PRODUCTS 
OR 

PROCESSES 





CROSS-REFERENCES NOTES 


















obial EPA, Section 3 of FIFRA; Applies to viruses, bacteria, pro- 
icides USDA-APHIS| Biological control tozoa, fungi, etc., used as pesti- 
DOI agents regulated by cides. Does not apply to higher 
USDA, DOI, or other plants and animals. 
Federal agencies under 
express statutory au- 
thority not included. a 
d-tested EPA Section 5 of FIFRA 120 day review period which can be s 
obial extended; for land uses, generally ) 
icides only need permit if test covers “a 
more than 10 acres, but EPA has z 
authority to require permits for ag, 
less than 10 acres under certain BR 
circumstances, g 
obial pesti- | EPA Section 5 of FIFRA Applies to tests conducted on 10 Ea 
Ss containing and 40 CFR 172 or less acres of land or 1 or less oO 
ndigenous acre of water (i.e., small scale ~ 
enet ically field testing) a 
red micro- xs 
nisms Zz 
9° 
obial EPA NS 
icides Ss 
~ 
=< 
icide prod- EPA, FD&C Act Sections 406, 3 
used so as HHS-FDA, 408, 409 Q. 
>sult in USDA-FSIS | FPA sets pesticide & 
jues in food standards which are ° 
1 enforced by FDA and oS 
USDA. °° 
@ 
icides to be | EPA, 3 
stered for HHS-FDA, i) 
or animal USDA-FSIS a 
use = 
a 
2 
DNA research] All Biotechnology R&D Voluntary compliance for institu- ite 
icted by involved exempt from PMN tions that receive no NIH rDNA 2 
tut ions in rDNA requirement of TSCA. research funding. Oo 
ving NIH research, | = 
rt as well primarily x 
H itself. HHS and ‘sg 
USDA. Ad- 
ministered 
by HHS-NIH 
with the 
advice of 
the rDNA 
Advisory | 
Committee 
(RAC) | | 
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AUTHORITY 
OR 
GUIDELINE 


II. POST MARKETING 
REQUIREMENTS 


A. Occupational 


Safety 


“Biosafety in Micro- 
biological and Bio- 
medical Laboratories" 


Occupational Safety 


and Health Act 


(29 USC 651 et seq.) 


DESCRIPTION 





COC/NIH manual which describes 
combinations of standard and 
special microbiological prac- 
tices, safety equipment, and 
facilities that constitute 
biosafety levels 1-4 and serve 
as recommendations for working 
with a variety of infectious 
agents in the lab, 


Regulation of the workplace to 
assure that no employee will 
suffer diminished health as a 
result of conditions in the 
workplace; authority to pub- 
lish standards with which 
employers must comply; author- 
ity to fund research and dev- 
elopment; authority to “des- 
cribe exposure levels" (risk 
assessment). No license or 


premarket approval required. 





AFFECTED 

PRODUCTS 
OR 

PROCESSES 


All clinical, 
public healtt 
and private ¢ 
nostic labs ¢ 
research labs 
using pathoge 
microorganisn 


Exposure to 

inorganic and 
organic chemi 
and microbial 


AFFECTED 


PROCESSES 


clinical, Ali 

lic health, involved 
private diag-| in diag- 
tic labs and nostic 


earch labs public 

ng pathogenic | health and 

roorganisms. research 
HHS, USDA, 
EPA 

sure to DOL-OSHA, 

rganic and HHS-CDC- 


anic chemicals} NIOSH 
microbials. 


CROSS-REFERENCES 





In setting standards, 
the Secretary of Labor 
may use information 
provided by “an inter- 
ested person" includ- 
ing the NIEHS and NCI 
of NIH, the NBS of 
Camnerce, NIOSH of 
coc, the NTP of HHS. 
NIOSH does exposure 
levels. NIOSH recom 
mends standards to 
OSHA. OSHA has the 
ability to regulate 
any workplace so that, 
no matter who approves 
a given technology or 
enviromental release, 
OSHA can intervene to 
protect employees. 
Note: The Mine Safety 
and Health Act will 
apply in similar 
fashion in those cases 
where biotech is used 
to extract minerals. 


NOTES 


Voluntary compliance for all 
Federal, State, and private labs. 


The statute uses several adjectives 
that are subject to interpretation 
such as serious physical harm and 


‘material impairment of health. 


The Secretary of Labor may grant 

a waiver to standards under cer- 
tain specific and narrowly defined 
conditions. 


Standards may be effective immedi- 
ately in cases of inminent hazard. 


Important: States have the right 
yo their own standards 
where no Federal standards exist 
and they have the right to admin- 
ister Federal standards under plans 
approved by the Secretary of Labor. 
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AUTHORITY 
OR 
GUIDELINE 


Regulations: 


29 CFR 1900-1910 
Workplace Standards 


30 CFR 11 Workplace 
Respirator Standards 


29 CFR 1910.20 Access 


to Employee Exposure 
and Medical Records 


29 CFR 1910.1200 
Hazard Communication 


TSCA Section 6 





DESCRIPTION 


Sets regulatory standards for 
specific workplace hazards 


Sets a regulatory standard for 
respirators 


Provides access to plant 
information on toxic sub- 
stances and harmful physical 
agents and to medical monitor- 
ing data related to exposures 


Requires manufacturers and 
importers to evaluate hazards 
of their products and communi- 
cate this information to 
employees through labels, 
material safety data sheets 
and training 


Authorizes EPA to regulate the 
manufacture, processing, dis- 
tribution in commerce, use, 
and disposal of “chemical sub- 
stances" 












Primarily toxi 
chemicals 


Respirable tox 


Toxic substanc 
and physical a 
biological age 


Toxic substanc 


TSCA “chemical 
substances" 








There is no general indust 
standard reguiring compliance in 
the biotech area. A standard ma 
be developed for each enginee’ a 
area. . 


NIOSH recommends 


arily toxic 
standards to OSHA 


icals 





irable toxins] HHS-CDC- OSHA and MSHA require | NIOSH has a regulatory role here. 
NIOSH. adherence to respira- 
DOL-Mine tor standards 
Safety and 
Health 
Admin. 
(MSHA) 


> substances | DOL-OSHA 
ohysical and | HHS-COC- 
gical agents} NIOSH 


> substances | DOL-OSHA Could include biological agents 
“chemical EPA, CPSC, . Discretionary authority can be 
ances" OSHA, DOT exercised if EPA finds a substance 


"will present" an unreasonable 
risk. Can be used to impose con- 
trols through all phases of manu- 
facture, processing, use and 
disposal. Unlike PMN authority 
(Sec. 5(a) (1) (A)), Section 6 can 
be applied to R&D substances. No 
regulation affecting biotechnology 
in effect. 


S80N0N / PRET ‘Te Jaquiadaq ‘Aepuoy / ZSZ ‘ON ‘6h ‘[OA / 10)9180y JeIOpa, 


c980S 








AUTHORITY 
OR 
GUIDELINE 


B. Drug Manufactur- 
ing Practices 


FD&C Act 
Section 501(a)-(e) 
(21 USC 351) 


Regulations: 
21 CFR 210, 211, 225, 
226 


C. Hazardous Waste 
Comprehensive 
Environmental 
Response, Campensa- 
tion, and Liability 
Act (Superfund Act) 
(42 USC 9601-9657) 


Sections 102, 103 


Section 104 


Section 105 


Regulation: 
40 CFR 300 


DESCRIPTION 


FDA establishes “current good 
manufacturing practices" 
(CGMPs) for drug products 
through regulation that are 
mandatory for manufacturers 


Requires reporting of releases 
of “reportable quantities” of 


hazardous substances 





Provides health assessment and 
specific public health activi- 
ties at superfund sites 


Requires EPA to develop 
National Contingency Plan 
(NCP) for cleanup of hazard- 
ous substances; must specify 
methods for cleanup (e.g., use 
of biological materials). 


National Contingency Plan 


Drugs, humar 
logics, and 
cated feeds 


Substances i 
tified as ha 
ous under Se 
tions 101 or 


Substances i 
tified as ha 
ous under Se 
tions 101 or 


Products use 
degrade haza 
substances. 


Products use 
degrade haza! 
substances 





ugs, human bio- 
gics, and medi- 


ted feeds 


ostances iden- 
fied as hazard- 
$s under Sec- 

ns 101 or 102 


stances iden- 
fied as hazard- 
3 under Sec- 

ms 101 or 102 


ducts used to 
rade hazardous 
stances. 


ducts used to 
rade hazardous 
stances 


HHS- EDA Certain aspects are also appli- 
cable to premarketing manufacture. 

EPA-Nat '1 “Hazardous substance” refers to (1) 

Response certain substances regulated under 

Centér the Clean Water Act, Clean Air Act, 
TSCA, and Resource Conservation and 
Recovery Act, and (2) any other 
substances that may present sub- 
stantial danger to public health, 
welfare, or the environment and are 
listed by EPA under Section 102 of 
Superfund Act. Same genetically 
engineered organisms or byproducts 
could meet the latter test; none 
now listed. 

HHS-Agency 

for Toxic 

Substances 

& Disease 

Registry 

(ATSDR) 

EPA, other 

emergency 

response 

agencies 

(e.g., 

HHS-COC, 

FEMA, DOT) 

EPA, other Regulation identifies criteria for 

emergency responding to releases and lists 

agencies use of microorganisms for waste 


treatment. 
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MOTHORITY PRODUCTS 
OR OR 
es GUIDELINE PROCESSES 
Resource Conservation 
and Recovery Act 
(RCRA) 
(42 USC 6901-6987) 
Section 3001 Authorizes EPA to list and Waste identif 


identify hazardous waste with | as hazardous. 
assistance from ATSDR and the 

National Toxicology Program 

(NTP) 


Sections 3002-3004 Standards applicable to gener-| Solid waste 
ators, transporters, and identified as 
owners and operators of hazardous was 
facilities that treat, store, | under RCRA. 
and dispose of hazardous 
waste. 


Section 3005 Requires permits for treat- Waste identif 
ment, storage, disposal of as hazardous. 
hazardous waste. 


Sections 4005(a) and | Prohibits “open dumping" of Solid waste 
1008 solid wastes 


Regulations: 
40 CFR 260 Hazardous waste management 
7 system -- general requirements 
40 CFR 261 Identification and listing of 
hazardous waste 
40 CFR 260-267 Standards for generators, 


transporters, and owners or 
operators of facilities that 
treat, store, and dispose of 
hazardous waste. 








re identified | EPA, HHS- 
















nazardous. ATSOR, NTP 

id waste DOT's authority under 

ntified as Hazardous Materials 

ardous waste Transportation Act 

2x RCRA. overlaps EPA's RCRA 
authority, but DOT and 
EPA have memorandum of 
agreement to divide 
responsibilities. 
(45 FR 51645 (1980) ) 

-e identified 

1azardous. 

id waste 


DOT regulates trans- 
| portation of hazard- 
ous “materials.” 





Discretionary authority to list 
waste as hazardous; no living 
Organisms now listed. However, 

a biotechnology waste could be 
listed if concern warrants. If 
mixed with listed hazardous waste 
or if they exhibit hazardous waste 
characteristics, biological wastes 
could be regulated as hazardous 
waste. 


Biological products or byproducts 
would be subject to the prohibi- 


tion when disposed. 


Would affect industries using 
biotechnology only to the extent 
they generated wastes identified 
as hazardous. No living organisms 
listed. 
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AUTHORITY 
OR DESCRIPTION 


GUIDELINE 


40 CFR 270 Hazardous waste permit program 


Marine Protection, 
Research, and 
Sanctuaries Act 
(Ocean Duiaping) 
(33 USC 1401-1445) 
Section 102, 103 Prohibits ocean dumping with- | Microbial ‘ 
Out a permit, authorizes EPA products use 
to issue permits for dumping in pollution 
all materials except dredged control; was 
materials and materials spe- and byproduc 


cifically prohibited by from manufac 
' statute. use, etc. 
Regulations: Criteria for approving per- 
40 CFR 227-228 mits; prohibits dumping of 


wastes containing living 
organisms that would endanger 
health or the environment; 
exempts dredged material from 
that prohibition. 





D. Other Containment 
and Transporta- 
tion Requirements 


Federal Meat Inspec- | Regulates, through mandatory Meat and meat 
tion Act (21 USC 601 | inspection, the slaughtering, | food product: 


et seq.) preparation, labeling, mark- (specificall; 
ing, distribution of meat and | cattle, shee; 
Regulations: meat food products to prevent | swine, goat, 


9 CFR 301 et seq. “adulterated” or “misbranded" | horse, mule, 
meat and meat food products other equine 
from entering conmerce, See definitic 

in 9 CFR 301. 

(tt) and (vv) 


Poultry and Poultry Regulates, through mandatory Poultry (spe 
Products Inspection inspection, the slaughtering, | cally, any da 


Act (21 USC 451 et preparation, distribution, esticated bit 
seq.) disposition, marking, and chicken, tur 

labeling of poultry and ducks, geese, 
Regulations: poultry products to prevent Guineas, whet 


9 CFR 381 "adulterated" or “misbranded" | live or dead) 
poultry and poultry products poultry produ 
from entering commerce. See definitic 

9 CFR 381.1 | 

and (41). 











srobial 
ducts used 
pollution 
trol; waste 

1 byproducts 

m manufacture, 
>, etc. 


t and meat USDA-FSIS 
d products 
ecifically 
tle, sheep, 
ne, goat, 
se, mule, or 
er equine). 

. definition 
9 CFR 301.2 
) and (vv) 


ltry (specifi- 
ly, any dom 
icated bird-- 
cken, turkey, 
ks, geese, Or 
neas, whether 
e or dead) and 
ltry products. 
definition in 
FR 381.1 (40) 
(41). 







USDA-FSIS 









Corps of Engineers 

authorized to issue 
permits for dredged 
material, 





FDA sets residue 
tolerance levels for 
animal drugs in food- 
chain animals. FDA's 
regulatory authority 
is found in 21 CFR 
556. 






Both the Federal Meat Inspection 
Act and the Poultry and Poultry 
Products Inspection Act determine 
whether regulated articles contain 
any “biological residues" (see 
definitions in 9 CFR 301.2 (22) and 
381.1 (7), and contain specific 
recordkeeping, buying, selling, and 
transportation requirements affect- 
ing foreign, interstate, and intra- 
state commerce. 
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AUTHORITY 


OR 
GUIDELINE 


Hazardous Materials 
Transportation Act 


(49 USC 1801 et seq.) 


Regulations: 
49 CFR 107, 171-177 


PHS Act Section 361 
(42 USC 264) 


Regulations: 
42 CFR 71-72 


Section 102, Organic 
Act of 1944, as 
amended, and the Act 
of April 6, 1937, as 
amended (7 USC 147a, 
148, 148a-e) 


Regulations: 
7 CFR 300-399 






DESCRIPTION 


Regulation of transportation 
of hazardous materials. 


Shippers must register with 


DOT. Authorizes halt of 
shipping immediately for 
“imminent hazard." 


Authorizes regulation of 
introduction and control of 
communicable diseases, inter- 
state transportation of etio- 
logic agents and importation 
of etiologic agents and 
vectors. 


General authority to "carry 
out operations or measures to 
detect, erradicate, suppress, 
control, or to prevent or 
retard the spread of plant 
pests." Provides for inspec- 
tion of plants and plant 
products offered for export. 







AFFECTED 





PROCESSES 


Etiologic ager 


Etiologic agen 


“Plant pests" 
defined as: "a 
living stage o 
any insects, 
mites, nematod 
Slugs, snails, 
protozoa, or 
other inverte- 
brate animals, 
bacteria, fung 
other parasiti 
plants or repr 
ductive parts 
thereof, virus 
or any organis 
similar to or 
allied with an 
of the foregoi 
or any infecti 
substances whi 
can directly o 
indirectly inj 
or cause disea 
or damage in a 
plants or part 
thereof, or an 
processed, man 
factured or ot 
products of 
plants." 


AFFECTED 


>ROCESSES 


logic agents 


logic agents 


1t pests" are 
ied as: "any 
1g stage of 
insects, 

3, nematodes, 
3, Shails, 
z0a, OF 

r inverte- 

> animals, 
aria, fungi, 
* parasitic 
-S OF repro- 
ive parts 
20f, viruses, 
Y organisms 
lar to or 

sd with any 
1€ foregoing, 
y infectious 
ances which 
lirectly or 
rectly injure 
use disease 
mage in any 
-S Or parts 
sof, Or any 
»ssed, manu- 
red or other 
cts of 

os. 





DOT-Ofc’ of 
Hazardous 
Materials 
Regulation 


HHS-COC, 
FDA, NIH 


USDA-APHIS 








CROSS-REFERENCES 


DOT consults with the 
ICC which is respon- 
sible for enforcement 
where it has author- 
ity. DOT has an 
agreement with EPA 
(RCRA) on duplicative 
authorities. 


EPA also has authority 
over organisms that 
could act as plant 
pests. 
















NOTES 


May regulate packing, labeling, and 
routing as well as the manufacture 
of packaging. Secretary may exempt 
shippers if they achieve a level of 


safety higher than the level of 


safety required or if no standard 
exists and public safety is main- 


tained. 


The requirements of this regulation 
are in addition to and not in lieu 
of any other requirements of DOT, 


USDA, or EPA for importation or 
interstate transport. 


Authority extends to cooperative 
action with States or political 


subdivisions, farmers associations 
and similar associations, individu- 


als and governments of Western 
Hemisphere Countries. 
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AUTHORITY 
OR 
GUIDELINE 


Federal Plant Pest 
Act, as amended 


(7 USC 150aa-jj) and 
Plant Quarantine Act, 


as amended (7 USC 
151-164a, 166-167) 


Regulations: 
7 CFR 300-399 


"Animal Quarantine 
Laws" 


(21 USC 102-105; 
21 usc 111; 

21 USC 114a-114h; 
21 USC 115-130; 
21 USC 134-134h 
21 USC 135-135b) 


Regulations: 
9 CFR 1-199 


DESCRIPTION 


General authority to regulate 
the importation into and the 
dissemination within the U.S. 
of plant pests, nursery stock, 
and other plants and plant 
products, and any product or 
article which may contain a 
plant pest at time of move- 
ment. 


Authority for USDA to import 
for scientific or experimental 
purposes any class of nursery 
stock, plants, fruits, vege- 
tables, roots, bulbs, seeds, 
or other plant products for 
which importation may other- 
wise be forbidden. 


In general, the animal quar- 
antine laws regulate the 
importation, exportation, and 
interstate movement of certain 
animals to prevent the intro- 
duction or spread of communi- 
cable diseases of animals or 
of the contagion of any con- 
tagious, infectious, or com 
municable disease of animals 
or/and live poultry. 












PROCESSES 


"Plant pests” 
defined to be 
consistent wi 
the definitio 
of “plant pes 
in Sec. 102 o 
the Organic A 


21 USC 101-105 
regulates catt 
sheep and othe 
ruminants and 
swine importec 
into or intenc 
for export fre 
the U.S. 


21 USC 111 rec 
lates that whi 
could introduc 
or cause the 
dissemination 
the U.S. of th 
contagion of a 
contagious, 
infectious, or 
communicable 4 
ease of animal 
and/or live 
poultry. 






AFFECTED 

PRODUCTS 
OR 

PROCESSES 





CROSS-REFERENCES NOTES 







0280S 


Authority to bring civil and 
criminal actions for violations 
of the Act or regulations promul- 
gated thereunder. 


int pests" are} USDA-APHIS 
ned to be 
sistent with 
definition 
plant pests" 
ec. 102 of 
Organic Act. 


USDA may stop, and without a war- 
rant, inspect, search, seize, 
examine, destroy or otherwise 
dispose of specified articles 
found to be moving or to have been 
moved in interstate commerce or to 
have been brought into the U.S. in 
violation of the Act or of a 
quarantine or order. In extraor- 
dinary emergency situations, USDA 
may stop intrastate activity as 
well. 


w Te1epag 


139 





SC 101-105 
lates cattle, 
Dp and other 
nants and all 
e imported 
or intended 
export from 
}.S. 


USDA-APHIS 


SC 111 regu- 
s that which 
1 introduce 
ause the 
amination in 
J.S. of the 
agion of any 
agious, 
stious, or 
inicable dis- 
of animals 
or live 


Ty. 
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PRODUCTS 


DESCRIPTION 
OR 






OR 
GUIDELINE 






Federal Noxious Weed | Authority to issue permits "Noxious wee 
Act of 1974 to regulate the movement of defined as " 
(7 USC 2801-2813) noxious weeds into or through | living stage 
the U.S. (including b 
Regulations: not limited | 
seeds and re 
7 CEFR 360 Authority to regulate the ductive part: 
sale, purchase, barter, of any paras 
exchange, advertisement, or other pla 
giving, or receiving of a kind or su 
any noxious weed. division of | 

kind, which 


foreign orig 
is new to or 
widely preva 
in the U.S., 
can directly 
indirectly i 
crops, other 
ful plants, | 
stock, or pa 
or other int 
ests of agri: 
ture includi! 
irrigation 0! 
navigation 0! 
fish and wil 
resources of 
United State: 


certify compliance with TSCA 


the public 
health." 
TSCA Section 13 Substance imported into the TSCA “chemicz 
US must be in compliance with | substances" 
TSCA. 
Regulations: Section 13 import provisions; 
40 CFR 707 requires companies importing 
| 19 CFR 12, 127 “chemical substances" to 


cline eect all Rat Me tn 


AFFECTED 
PRODUCTS 

OR 
PROCESSES 


»xious weed" is 
‘ined as “any 
ying stage 
cluding but 
; limited to 
ds and repro- 
tive parts) 
any parasitic 
other plant of 
ind or sub- 
rision Of a 
id, which is of 
‘eign origin, 
new to or not 
lely prevalent 
the U.S., and 
} directly or 
jirectly injure 
ps, other use- 
_ plants, live- 
ck, or poultry 
other inter- 
s of agricul- 
e including 
igation or - 
igation or the 
h and wildlife 
ources of the 
ted States or 
public 
ith. * 


A “chemical 
stances" 


USDA-APHIS 


EPA, 
USDA-APHIS 
Treasury 
Dept. 


EPA, 
USDA-APHIS 
Treasury 
Dept. 









No action may be taken| Authority to seize, quarantine, 
to regulate interstate| treat, destroy or otherwise dispose 
movement unless a of any product or article of any 
State also takes a character whatsoever, or means of 
cooperative action to | conveyance, which is moving into or 
erradicate the noxious| through the U.S. or interstate and 
weed in its State. which is believed to be infested by 
any noxious weed, or contains any 
noxious weed, or which was infested 
or contained any noxious weed at 
the time of movement. 










13 


Mandatory requirement. 


Federal Plant Pest Rules were issued by Treasury 
Act, Federal Noxious Department and EPA. 

Weed Act, “Exotic 

Organisms" Executive 

Order 11987 also regu- 

late imports | 
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a" AFFECTED 
PRODUCTS 


AUTHORITY | 
OR DESCRIPTION OR 
GUIDELINE _____PROCESSE 






elemciet cies Rinna 
| 


III. EXPORT CONTROLS | Technical Date 


Export Administration] All non-public technical data | Technical de 


Act (540 USC 2401, exported to Eastern Bloc related to é 
et seq.) Countries, Libya, Cuba, biotechnolog 
N. Korea, Afghanistan, 

Regulations: Kampuchea, and Vietnam 

15 CFR 368-399 requires a validated license. 

| 

Commodities 
Listed products cannot be Bacteria, fu 
exported to any country except} protozoa, vi 
Canada without a validated human and an 
license from the Department vaccines, hu 
of Commerce, and animal p 


i 
tides and pr 
teins, rDNA, 
nucleot ides 
side antibic 
and diagnost 
amino acids, 
| vitamins, 
enzymes, pes 
| cides, herbi 
and seeds 
IV. RESEARCH AND 
| 
| 


TNEORMATION 


GATHERING 


A. Research 


Biomedical research authority,| Basic and ap 

both intramural and extramural] research rel 

research to foods, dr 
biologics, n 
surgical tec 
niques, chem 
as carcinoge 
(NIEHS, NTP, 
NCTR) , medic 
devices. 


PHS Act Section 301 
(42 USC 241) 


Organic Act of 1962 
¢7 USC 2201-2204) 


| 


Agricultural research Plants and 
authority, both intramural and} animals 
ext ramural 












AFFECTED 
PRODUCTS 
OR 

__PROCESSES 





CROSS-REFERENCES 





Statute provides discretionary 


chnical data 
lated to all authority to restrict technical 


Dept. of 
Commerce- 








Danestic Animals, Dairy Industry, 
Aboretum, Forest and Rangeland, 
Cotton and Nutrition 


| | 
j 
otechnologies Int'l data for three reasons: 
Trade a) Foreign Policy 
Admin. | b) National Security 
(DOC- ITA) c) Short Supply 
Although authority to administer 
the EAA terminated, it was extended 
indefinitely by Executive Order 
12370 of March 30, 1984. 
cteria, fungi, | DOC-ITA Restrictions generally apply to 
>tozoa, virus, Soviet Bloc countries and those 
nan and animal countries with which we do not have 
scines, human diplomatic relations. 
J animal pep- | 
jes and pro- 
ins, rDNA, 
sleotides and 
je antibiotics 
1 diagnostics, 
ino acids, 
-amins, | 
zymes, pesti- | 
ies, herbicides 
1 seeds | | 
| 
sic and x HHS-NIH, | HHS has many other research 
search related | ADAMHA, authorities for specific diseases, 
foods, drugs, coc, but Section 301 is sufficient to 
logics, new FDA | do biomedical research related to 
‘gical tech- human health, 
tues, Chemicals 
carcinogens 
EHS, NTP, 
"R), medical 
rices. 
nts and USDA-ARS USDA also has many authorities for 
mals | research, just as NIH, including: 
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AFFECTED 








AUTHORITY 
OR DESCRIPTION ae 
GUIDELINE PROCESSES 





Authority to purchase and test 
samples of all tuberculin, 
serums, antitoxins, or analo- 
gous products, of foreign or 
domestic manufacture, which 
are sold in the U.S. for the 
detection, prevention, treat- 
ment or cure of diseases of 
domestic animals. 


Organic Act of 1944 
Section 101(d) 
(7 USC 430) 







TSCA “chemical 
substances," 
pesticides, 
hazardous wast 
air and water 
pollutants 


Environmental research author- 
ity, both intramural and 
extramural 


TSCA, FIFRA, RCRA, 
Clean Water Act 


B. Information 
Gathering 


Agricultural a 
vegetable seed 


Federal Seed Act 
(7 usc 1551-1611) 


Requires specific recordkeep- 
ing on labeling, importation 
and interstate movement of 

Regulations: seeds. 


7 CFR 201 et seq. 


TSCA “chemical 
substances" 


TSCA Section 4 Authorizes EPA to require 
manufacturers by rule to test 


specific "chemical substances" 


TSCA Section 8(a) Authorizes EPA to require 
manufacturers and processors 
to submit information on a 
product's identity, exposure, 
available health and safety 
data, etc. 





TSCA Section 8(d) Authorizes EPA to require 
submission of health and 
safety studies on products 
subject to TSCA. 


(nee ec eigen icanencmeaa tienen 
SS 


CROSS- REFERENCES 





“chemical 
Frances," 
icides, 
rdous wastes, 
and water 
itants 


cultural and 
‘able seeds 


“chemical 
-ances" 





EPA 


USDA-APHIS 


EPA 


EPA 














The term "treated" means given an 
application of a substances or 
subjected to a process designed 
to reduce, control, or repel dis- 
ease organisms, insects, or other 
pests which attack seeds or seed- 
lings growing therefrom. 


Discretionary authority; could be 
be used to require testing of 
specific products developed through 
genetic engineering (both organisms 
and chemicals produced by organ- 
isms); could be used to support 
activities of other agencies (e.g., 
OSHA, CPSC). No regulations 
affecting biotechnology now in 
effect. 


Discretionary authority invoked by 
rule; can be used to support other 
agencies; small businesses gener- 
ally exempt from reporting. No 
biotechnology rule now in effect. 


Discretionary authority invoked 
by rule; no biotechnlogy rules 
now in effect. 





w 
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AUTHORITY 
OR 
GUIDELINE 


TSCA Section 8(e) 


Guideline: 
43 FR 11110 (1978) 


FIFRA Section 6(a) (2) 


Guideline: Interpre- 
tation of Require- 
ments on Registrants 
by Section 6(a) (2), 
August 23, 1978 

(43 FR 37611 and 

44 FR 40716) 


FIFRA Section 3(c) (2) 
(B) 


V. PATENTS 


Patent and Trademark 
Laws (35 USC 1 et 
seq.) 


Regulations: 
37 CFR 


Plant Variety 
Protection Act 
(7 USC 2321 et seq.) 


Regulations: 
7 CFR 180 


Judicial Decisions: 


iamond v. 
Chakrabarty 


47 US 303 (1980) 





D 
Cc 


DESCRIPTION 





Requires submission of infor- 
mation on substantial risks 


| from "chemical substances." 


Policy for submitting informa- 
tion under Sec. 8(e) 


Continuing obligation for 
registrants to supply data 


Authorizes EPA to request 
additional data in support 
of registration 


Patent process 


Granting of patents for 
sexually reproduced varieties 
of plants. 


Supreme Court held that 
genetically engineered bac- 
terium was patentable. 












AFFECTED 
PRODUCTS 
OR 
PROCESSES 











TSCA chemicals 


TSCA chemicals 


All registered 
products 


All registered 
products 


All products a 
devices 


New varieties 
sexually repro 
duced plants 


AFFECTED 

PRODUCTS 
OR 

PROCESSES 


chemicals 


chemicals 


registered 
ucts 


registered 
ucts 


oroducts and 
ses 


varieties of 
ally repro- 
1 plants 





DOoc- Patent 
and Trade- 
mark 
Office 


USDA-Agri- 
culture 
Market ing 
Service 
(AMS) 


NOTES 


Mandatory requirement if substance 
subject to TSCA and information 
shows substantial risk. 


Mandatory requirement if substance 
subject to TSCA. 


After registration, registrants 
must report additional information 
on unreasonable adverse effects of 
pesticide. The “interpretation” 

is undergoing revision currently. 


After registration, EPA may require 
additional data from registrants 
in order to maintain registrations. 


Patent for new drugs 
issued well before FDA 
premarket approval. 
Important: Government 
research institutions 
can offer Institution- 
al Patent Agreements 
with universities for 
5 to 8 years after 
market appproval under 
PL 96-517. 
| 


Court cited NIH guide- 
lines in decision as 
addressing the prob- 
lems of genetic 
engineering. 
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AUTHORITY 
OR 
GUIDELINE 


VI. AIR AND WATER 
EMISSIONS 


Clean Air Act 
(42 USC 7401-7642) 


Regulations: 
40 CFR 61 


Clean Water Act 
(33 USC 1251-1376) 


Regulations: 
40 CFR 122, 125 


@ 


40 CFR 120, 121 


40 CFR 401-469 


Safe Drinking Water 
Act (SDWA) (42 USC 
300f et seq.) 


Section 300g-1 


Requires emission standards 


to be set for hazardous air 
pollutants where there is no 
applicable ambient air quality 
standard. 


Sets national emission 
standards for specific 
hazardous air pollutants 





Pollutant discharges without 
National Pollutant Discharge 
Elimination System (NPDES) 
permit unlawful. Pollutant 
defined to include living 
organisms; requires EPA to 
establish effluent limitations 
for point sources. 


NPDES permit program 


State water quality standards, 
State certification require- 
ments 


Effluent guidelines and 
standards for categories of 
point sources 


Authorizes promulgation of 
maximum containment levels for 
drinking water from public 
water systems. 


Genet ica 
engineer: 
organism 
byproduc’ 
are disa 
into the 
of the U 


Any physi 
chemical, 
logical o 
radiologi 
substance 
matter in 
ing water 





Genetically 
engineered 
organisms or 
byproducts that 
are discharged 
into the waters 
of the U.S. 


Any physical, 
chemical, bio- 
logical or 
radiological 
substances or 
matter in drink- 
ing water 


States establish water 
quality standards. 
States or EPA issue 
permits which incor- 
porate technology- 
based limits and water 
quality-based limits. 





Discretionary authority; no 
genetically engineered organisms 
now included, but could be set for 
biotechnology products if concern 
warranted, 


Regulations developed for drug 
manufacturers, pesticide manufac- 
turers and hospital. (See 40 CFR 
401-469, below.) 


Implemented by States and EPA. 
Source employing biotechnology will 
be required to adhere to permit 
restrictions. 


Specific biotechnology category 
not issued, but same categories 
could involve biotechnology 
products (e.g., part 439, pharma- 
ceutical manufacturing; part 460, 
hospitals; and part 455, pesti- 
cides). 


No genetically engineered biologi- 
cal substances now included. Could 
be regulated if it presents a known 
or anticipated adverse effect on 
health. 
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AUTHORITY 
OR 
GUIDELINE 


Section 300h-1 


VII. REQUIREMENTS FOR 
FEDERAL AGENCIES 


National Environment- 
al Policy Act (NEPA) 
Section 102(2) (C) 

(42 USC 4321-4361) 


Regulations: 
40 CFR 1500-1508 


Endangered Species 
Act of 1973, as 
amended, Section F 
(16 USC 1536) 


Regulations: 
50 CFR 402 


Executive Order 11987 
“Exotic Species" 


DESCRIPTION 


Requires state programs to 
regulate any injection of any 
substance into a well; pro- 
vides for minimum regulatory 


standards for such programs 
in order to prevent under- 
ground injection that endan- 
gers drinking water. 





Requires all agencies to pre- 
pare environmental impact 
statements on "major Federal 
actions significantly affect- 
ing the environment ." 


Requires Federal agencies to 
insure that their activities 
or programs will not jeopard- 
ize the contimed existence 
of a listed species. 


Orders Executive Agencies (to 
extent permitted by law) to 
restrict the imporation into 
the U.S., and introduction of 
exotic specimens into the 
natural ecosystems. 


Exempts from provisions of 
Executive Order 11987 the 
introduction or exportation 
of exotic species when USDA 
or USDI finds that the intro- 
duction or exportation will 
not have an “adverse effect 
on natural ecosystems." 


PRODUC 
OR 
PROCES 


Any substa 
injected i 
the subsur 
through a 


All specie: 
fish, wild 
and plants 
pursuant ti 
Endangered 
Species Act 


"Exotic Spe 
is defined 
mean all s 
of plants © 
animals not 
naturally « 
ring, eithe 
presently 
historical] 
any ecosyst 
the U.S. 


Any substance 
injected into 
the subsurface 
through a well 


\1l species of 
‘ish, wildlife 
nd plants listed 
ursuant to the 
ndangered 
pecies Act. 


Exotic Species" 
s defined to 
ean all species 
f plants and 
nimals not 
aturally occur- 
ing, either 
resently or 
istorically, in 
my ecosystem of 
he U.S. 


Administered by 
Council on Environ- 
mental Quality 


Consultation required 

with the U.S. Dept. 

of the Interior or the 
National Marine Fish- 

eries Service. 





See 40 CFR Parts 144, 145, ard 146. 
If disposed of by deep well injec- | 
tion, subject to stringent require- 
ments for Class I wells regarding 
well construction, operation, 
monitoring, and reporting; if not 

a deep well, then would be Class V, 
subject only to a general prohibi- 
tion on endangerment to drinking 
water sources. 


Applies only to Federal actions 
(e.g., federally funded projects or 
premarket approval). Each agency 
develops its own guidelines or 
regulations under this Act. Pro- 
cedural requirements generally held 
inapplicable to EPA actions. 


Secretary @f the Interior in con- 
sultation with Secretary of 
Agriculture is required to develop 
and implement by rule or regulation 
a system to standardize and sim 
plify the requirements, procedures, 
and other activities appropriate 
for implementing the provisions of 
Executive Order 11987. No rule has 
been developed. 
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Judicial Decisions: 


Foundation on Preliminary injunction pro- 
Economic Trends v. hibiting NIH approval of 
Heckler, 14 ELR 20467] environmental release of 
(D.D.C. 5/16/84) organisms containing rDNA 


pending final judgment by the 
court regarding compliance 
with NEPA. 


INA-minus ba 
teria and al 
future submi 
sions for NI 
review. 





-minus bac- 
‘ia and all 
‘ure submis- 
ns for NIH 
fiew. 





Decision applies only to requests 
from institutions receiving NIH 
XDNA funding. 
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FOOD AND DRUG ADMINISTRATION 


Statement of Policy for Regulating 
Biotechnology Products 
AGENCY: Food and Drug Administration. 


ACTION: Statement of Policy for 
Regulating Biotechnology Products. 


sumMaARY: This notice describes the 
regulatory policy of the Food and Drug 
Administration applicable to 
biotechnology i in general. Public 
comment is requested on scientific and 
policy issues raised by this notice. 
ADDRESS: Written comments should be 
submitted to: Docket #84N-0431, 
Dockets Management Branch, Food and 
Drug Administration (HFA-305), Room 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION, CONTACT: 
Dr. Mary Ann Danello, Food and Drug 
Administration (HF-5), Room 14-90, 
5600 Fishers Lane, Rockville, MD 20857. 
Telephone: (301) 443-4650. 


Introduction 


A small but important and expanding 
fraction of the products the Food and 
Drug Administration (FDA) regulates 
represents the fruits of new 
technological achievements. These 
achievements are in areas as diverse as 
polymer chemistry, molecular biology, 
and micro-miniaturization. It is also 
noteworthy that technological 
advancement in a given area may give 
rise to very diverse product classes, 
some or all of which may be under 
FDA’s regulatory jurisdiction. For 
example, new developments in 
recombinant DNA research can yield 
products as divergent as food additives, 
drugs, biologics, and medical devices. 

Although there are no statutory 
provisions or regulations that address 
biotechnology directly, the laws and 
regulations under which the Agency 
operates place the burden of proof of 
safety as well as effectiveness of 
products on the manufacturer, except for 
traditional foods and cosmetics. The 
adminsitrative review of products using 
biotechnology is based on the intended 
use of each product on a case-by-case 
basis. 

This notice describes the regulatory 
policy of the FDA applicable to 
biotechnology in general. The manner in 
which regulations for biotechnology are 
implemented in the United States could 
have a direct impact on the 
competitiveness of U.S. producers in 
both domestic and world markets. 
Inconsistent or duplicative domestic 
regulation will put U.S. producers at a 
competitive disadvantage. In addition, 
certification systems which favor 


domestic products, if adopted by our 
trading partners, could create 
substantial nontariff barriers to trade 
and block market access. Therefore 
during the development of the U.S. 
regulatory procedures for biotechnology 
products, attention is being paid to the 
need for achieving consistency in 
national regulation and international 
harmonization. With respect to 
international harmonization the U.S. is 
seeking to promote scientific 
cooperation, mutual understanding of 
regulatory approaches international 
agreement on a range of common 
technical problems such as the 
development of consistent test 
guidelines, laboratory practices and 
principles for assessing potential risks. 
In achieving national consistency and 
international harmonization, regulatory 
decisions can be made in a socially 
responsible manner, protecting human 
health and the environment, while 
allowing U.S. producers to remain 
competitive. 

The Agency possesses extensive 
experience with the administrative and 
regulatory regimens described as 
applied to the products of 
biotechnological processes, new and 
old, and proposes no new procedures or 
requirements for regulated industry or 
individuals. Public comment is 
requested on scientific and regulatory 
policy issues raised by this notice. 

The marketing of new drugs and 
biologics for human use, and new 
animal drugs, requires prior approval of 
an appropriate new drug application 
(NDA), license, or new animal drug 
application (NADA). For new medical 
devices, including diagnostic devices for 
human use either a premarket approval 
application or reclassification petition is 
required. If the device is determined to 
be equivalent to an already marketed 
device, a premarket notification under 
section 510(k) of the Federal Food, Drug, 
and Cosmetic Act (the act) is required. 
For food products, section 409 of the act 
requires FDA preclearance of food 
additives including those prepared using 
biotechnology. Section 706 of the act 
requires preclearance of color additives. 
The implementing regulations for food 
and color additive petitions and for 
affirming generally recognized as safe 
(GRAS) food substances are sufficiently 
comprehensive to apply to those 
involving new biotechnology. 

Genetic manipulations of plants or 
animals may enter FDA's jurisdiction in 
other ways; for example, the 
introduction into a plant of a gene 
coding for a pesticide or growth factor 
may constitute adulteration of the 
foodstuff derived from the plant, or the 
use of a new microorganism found in a 
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food such as yogurt could be considered 
a food additive. Such situations will be 
evaluated case-by-case, and with 
cooperation with the U.S. Department of 
Agriculture (USDA), where appropriate. 


The Regulatory Process 


Congress has provided FDA authority 
under the act and the Public Health 
Service (PHS) Act to regulate products 
regardless of how they are 
manufactured. 


General Requirements for Human Drugs 
and Biologics 


A new drug is, in general terms, a drug 
not generally recognized by qualified 
scientific experts as safe and effective 
for the proposed use. New drugs may 
not be marketed unless they have been 
approved as safe and effective, and 
clinical investigations on human 
subjects by qualified experts are a 
prerequisite for determination of safety 
and effectiveness. Sponsors of 
investigations of new drugs or new drug 
uses of approved drugs file an 
Investigational New Drug Application 
(IND) to conduct clinical investigations 
on human subjects. The IND must 
contain information needed to 
demonstrate the safety of proceeding to 
test the drug in human subjects, 
including, for example, drug 
composition, manufacturing and 
controls data, results of animal testing, 
training and experience of investigators, 
and a plan for clinical investigation. In 
addition, assurance of informed consent 
and protection of the rights and safety of 
human subjects is required. FDA 
evaluates IND submissions and reviews 
ongoing clinical investigations. 
Significant changes in the conditions of 
the study, including changes in study 
design, drug manufacture or formulation, 
or proposals for additional studies, must 
be submitted to FDA as amendment to 
the IND. 

FDA approval of a New Drug 
Application (NDA) or an abbreviated 
New Drug Application (ANDA) is 
required before the new drug can be 
marketed. The NDA must contain: 

* Full reports of investigations, 
including the results of clinical 
investigations, that show whether or not 
the drug is safe and effective; 

¢ A list of components of the drug and 
a statement of the drug’s quantitative 
composition; 

¢ A description of the methods used 
in, and the facilities and controls used 
for, the manufacturing, processing, and 
packaging of the drug; 

* Samples of the drug and drug 
components as may be required; and 

¢ Specimens of the proposed labeling. 
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NDA holders who intend to market an 
approved drug under conditions other 
than those approved in the NDA must 
submit a supplemental NDA containing 
clinical evidence of the drug’s safety 
and effectiveness for the added 
indications. Extensive changes such as a 
changed formula, manufacturing 
process, or method of testing differing 
from the conditions of approval outlined 
in the NDA may also require additional 
clinical testing. 

Section 351 of the PHS Act defines a 
“biological product” as “any virus, 
therapeutic serum, toxin, antitoxin, 
vaccine, blood, blood component or 
derivative, allergenic product, or 
analogous product * * * applicable to 
the prevention, treatment, or cure of 
diseases or injuries of man * * *.” 
Biologics are regulated similarly to new 
drugs during the IND phase; approval for 
marketing is granted by license, which is 
only issued upon demonstration that 
both the manufacturing establishment 
and the product meet standards 
designed to ensure safety, purity, 
potency, and efficacy. All biologics are 
subject to general provisions in the 
regulations that assure potency, general 
safety, sterility, and purity. In addition, 
specific tests and standards are 
established for particular products. To 
obtain a license, the manufacturer must 
submit information demonstrating that 
the manufacturing facility and the 
product meet FDA standards, and the 
facility must pass a prelicensing 
inspection. Licensed products are 
subject to specific requirements for lot 
release by FDA. 

Manufacturers of new drugs and 
biologics must operate in conformance 
with current good manufacturing 
practice (CGMP) regulations, which 
address: adequately equipped 
manufacturing facilities; adequately 
trained personnel; stringent control over 
the manufacturing process; and 
appropriate finished product 
examination. CGMP’s are designed to 
protect the integrity and purity of the 
product. Approval of the product 
application is also approval of the 
sponsor's process techniques. 


General Requirements for Animal Food 
Additives and Drugs 


Animal food additives and drugs are 
subject to similar mandatory 
requirements of the act as the like 
products for use in humans. Animal 
biologics, however, are regulated by the 
U.S. Department of Agriculture under 
the authority of the Virus-Serum-Toxin 
Act of 1913. Uncertainties as to whether 
a product fits the definition of a drug or 
biological drug are decided by a 


standing committee comprised of 
representatives from USDA and FDA. 

Application for approval must go 
through the Investigational New Animal 
Drug (INAD) and New Animal Drug 
Application (NADA) process similar to 
that required for human drugs, as 
discussed earlier. The regulations 
pertaining to INAD’s do not require that 
the Agency approve clinical 
investigations, only that the food being 
marketed from treated food-producing 
animals be safe for human consumption. 
The data must be specific for each 
animal species for which the drug is 
intended. For NADA approval, it must 
be shown that those drugs which are 
intended for use in food-producing 
animals and used in accordance with 
approved label directions, do not 
accumulate as unsafe residues in the 
edible tissues of the animal at the time 
of slaughter. Moreover, the 
manufacturer must submit acceptable 
methods for recovery and detection of 
any drug residue in edible tissues. To 
further insure drug quality, animal 
drugs, including medicated feeds, must 
be manufactured in conformance with 
CGMP’s. 

Substances that are used in animal 
feeds, other than drugs, and that are 
produced by recombinant DNA 
technology, are considered to be food 
additives and require approval of a food 
additive petition (FAP). Other products 
of new biotechnology may also be 
considered to be food additives, 
requiring an FAP. Animal drugs or food 
additives produced by recombinant 
DNA technology must be the subject of 
approval even if the active substance is 
shown to be identical or similar to the 
active substance in approved products 
produced by conventional methods. 


General Requirements for Medical 
Devices 


Medical devices for human use are 
regulated by requirements of the act as 
amended by the Medical Device 
Amendments of 1976. In general terms, a 
device is defined in the act as any 
health care product that does not 
achieve any of its principal intended 
purposes by chemical action in or on the 
body or by being metabolized. Devices 
include diagnostic aids such as reagents, 
antibiotic sensitivity discs, and test kits 
for in vitro diagnosis of disease. 
Veterinary medical devices are subject 
to the act but are not subject to 
preclearance requirements. 

Regulations promulgated under the 
Medical Device Amendments control 
introduction of medical devices into 
commerce. In May 1976 when these 
device amendments were enacted, 
expert advisory committees 
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recommended classifications for all 
medical devices of the types marketed 
at that time. The law segregates medical 
devices into three classes: . 

Class I devices are subject to the 
minimum level of control; general 
controls include the CGMP’s. 

Class II devices have been declared to 
require performance standards to assure 
their safety and/or effectiveness. They 
must also meet the controls of class I. 

Class III devices require formal FDA 
approval of a Premarket Approval 
Application (PMAA) for each make and 
model of the device to assure its safety 
and effectiveness. The controls of class I 
are also required. 

Before a manufacturer may introduce 
into commerce any medical device not 
previously marketed, the manufacturer 
must formally declare that intent to FDA 
and proceed along one of two legal 
avenues. The manufacturer can file a 
premarket notification to FDA seeking a 
determination that the device is 
substantially equivalent to a 
preamendment device and proceed to 
market the device subject to whatever 
controls apply to the older versions of 
the device depending on its 
classification. This is the so-called 
“510(k)” process, which takes its name 
from a paragraph in the act. 

A new device—that is, one not 
substantially equivalent to a 
preenactment device—is automatically 
a class III device requiring FDA 
approval of a PMAA unless FDA 
reclassifies it into class I or class II. In 
the premarket approval process, the 
manufacturer must establish that the 
device is safe and effective. This is 
typically accomplished by scientific 
analysis by the Agency of product 
performance and data from clinical 
trials, submitted by the manufacturer in 
the PMAA. 

For a “significant risk device,” as 
defined in FDA's regulations, the 
sponsor must submit an application to 
FDA for approval to conduct the 
investigation. This application is known 
as the Investigational Device Exemption 
(IDE). When the manufacturer believes 
there are sufficient data to establish the 
safety and effectiveness of its device, 
the manufacturer may file a premarket 
approval application, or PMAA. The law 
requires that FDA act on such an 
application within 180 days. 


Regulation of Specific Products 


Within the framework of FDA's 
statutes and regulations, strategies have 
been developed for the evaluation of 
various kinds of “biotechnological” or 
“genetically engineered” products, as 
well as for other products. These 
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strategies are product-specific rather 
than technology-specific. For example, 
review of the production of human viral 
vaccines routinely involves a number of 
considerations including the purity of 
the media and the serum used to grow 
the cell substrate, the nature of the cell 
substrate, and the:characterization of 
the virus. In the case of a live viral 
vaccine, the final product is biologically 
active and is intended to replicate in the 
recipient. Therefore, the composition, 
concentration, subtype, immunogenicity, 
reactivity, and nonpathogenicity of the 
vaccine preparation are all 
considerations in the final review, 
whatever the techniques employed-in 
“engineering” the virus. 

Scientific considerations may dictate 
areas of generic concerns or the use of 
certain tests for specific situations. For 
example, a hepatitis B vaccine produced 
in yeast (via recombinant DNA 
techniques) would be monitored for 
yeast ceil contaminants, while distinctly 
different contaminants would be of 
concern in.a similar vaccine produced 
from the plasma of infected patients. 

In order to provide guidance to 
current or prospective manufacturers of 
drugs and biological products, the FDA 
has developed a series of documents 
describing points that manufacturers 
might wish to consider in the production 
of interferon, monoclonal antibodies, 
and products of recombinant DNA 
technology, as well as in the use of new 
cell substrates. These documents, called 
“Points to Consider. . .”, are available 
from the Agency upon request. 

Administrative jurisdiction within 
FDA's various organizational units are 
the same for a given product, whatever 
the processes employed in its 
production. 

Nucleic acids used for human gene 
therapy trials will be subject to the same 
requirements as other biological drugs. 
It is possible that there will be some 
redundancy between the scientific 
reviews of these products performed by 
the National Institutes of Health and 
FDA 


Obligations Under the National 
Environmental Policy Act 

All premarket approvals of FDA- 
regulated products are subject to the 
requirements of the National 
Environmental Policy Act (NEPA) as 
defined by the Council on 
Environmental Quality’s regulations (40 
CFR Parts 1500-1508) and as further 
described by FDA’s NEPA-implementing 
procedures (21 CFR Part 25, revision 
proposed December 11, 1979; 44 FR 
71742-71752). For new products or major 
new uses for existing products, these 
procedures ordinarily require the 


preparation of an environmental 
assessment. An environmental impact 
statement is required if manufacture, 
use, or disposal of the product is 
anticipated to cause significant 
environmental impacts. 


Scientific Issues Surrounding Specific 
Products 


There are some scientific issues raised 
by specific products manufactured with 
recombinant DNA technology. First, the 
molecular structure of some products is 
different from that of the active 
molecule in nature. For example, the 
“human growth hormone” from 
recombinant microorganisms has an 
extra amino acid, an amino-terminal 
methionine; hence, it is an analogue of 
the native hormone. Such differences 
may affect the drug’s activity or 
immunogenicity and these 
considerations, among others, may 
affect the amount of clinical testing 
required. However, FDA possesses 
exensive experience with evaluation of 
analogues of native human 
polypeptides, a number of which have 
been approved for marketing. 

Second, appoval of the product 
application for pharmaceuticals is also 
approval of the sponsor's processing 
techniques, and FDA must determine 
whether the quality assurance within 
the manufacturing process is adequate 
to detect deviations that might occur, 
such as the occurrence of mutations in 
the coding sequence of the cloned gene 
during fermentation. Such mutations 
could, in theory, give rise to a 
subpopulation of molecules with an 
anomalous primary structure and 
altered activity. This is a potential 
problem inherent in the production of 
polypeptides in any fermentation 
process. One way FDA has dealt with 
these situations in existing IND'’s is to 
require batch-by-batch testing with 
appropriate techniques to ensure that 
the active drug substance is 
homogenous and has the correct 
identity. 


Summary 


FDA's administrative review of 
products, including those that employ 
specialized biotechnological techniques 
such as recombinant DNA in their 
manufacture, is based on the intended 
use of product on a case-by-case basis. 
Although scientific considerations may 
dictate areas of generic concerns for 
certain techniques, e.g., the possibility of 
contamination with adventitious agents 
or oncogenes when cultured mammalian 
cells are the source of a drug, the use of 
a given biotechnological technique does 
not require a different administrative 
process. Regulation by FDA must be 


based on the rational and scientific 
evaluation of products, and not on a 
priori assumptions about certain 
processes. 


FDA Approved Drugs and Biologics of 
New Biotechnology (Recombinant DNA 
and Hybridoma Techniques) 


Hormones 
Human insulin (*) 

In Vitro Diagnostic Products 
Anti-Human serum (**) 
Anti-Human serum anti-C3d (**) 
[:5)Antibody to Hepatitis B Surface 

Antigen (**) 


ENVIRONMENTAL PROTECTION 
AGENCY 


Proposed Policy Regarding Certain 
Microbial Products 


SUMMARY: This notice describes how 
EPA plans to address certain microbial 
products of biotechnology under the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA) and the Toxic 
Substances Control Act (TSCA). The 
notice outlines EPA's plan for review of 
nonindigenous and genetically 
engineered microbial pesticides under 
FIFRA, and EPA’s interpretation of the 
new chemical premanufacture 
notification (PMN) provisons of TSCA 
section 5 for new genetically engineered 
microorganisms used for commercial 
purposes. Public comment is requested 
on scientific and policy issues raised by 
this notice. 

ADDRESS: Because some comments may 
contain confidential business 
information, all comments on the EPA 
portion of this notice should be 
identified by Docket Number OPTS— 
00049 and addressed to: Document 
Control Officer (TS—793), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-409, 401 M St., SW., 
Washington, D.C. 20460. 


Information submitted as comments 
on the EPA portion of this notice may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information.” 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2.A 
sanitized copy of any material 
containing Confidential Business 
Information must be provided by the 
submitter for inclusion in the public 
record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. 


*Produced by recombinant DNA technique. 
**Produced by hybridoma technique. 
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Comments received on ths notice, 
except those containing confidential 
business information, will be available 
for review and copying from 8 a.m. to 4 
p.m. Monday through Friday, except 
legal holidays, in the TSCA Public 
Information Office, Rm. E-107 at the 
address given above. 

FOR FURTHER INFORMATION CONTACT: 
For general information including copies 
of the following EPA portion of this 
notice and related materials: Edward A. 
Klein, Director, TSCA Assistance Office 
(TS-799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-543, 401 M St., SW., Washington, D.C. 
20460, Toll-free: (800-424-9065), In 
Washington, D.C.: (202-554-1404, 
Outside the USA: (Operator—202-554- © 
1404). 

For technical information regarding 
the FIFRA sections of the EPA proposed 
policy: Frederick S. Betz, Hazard 
Evaluation Division (TS—769c), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, D.C. 20460. Office location 
and telephone number: Rm. 1123, Crystal 
Mall #2, 1921 Jefferson Davis Highway, 
Arlington, VA 22202, (703-557-9307). 

For technical information regarding 
the FIFRA sections of the EPA proposed 
policy: Anne K. Hollander, Office of 
Toxic Substances (TS-794), 
Environmental Protection Agency, Rm. 
E-511, 401 M St., SW., Washington, D.C. 
20460, (202-382-3852). 


Index 
Following is an index to the EPA portion of 
this notice: 


I. Introdution. 

A. Scope of this Notice 

B. Common Issues under FIFRA and TSCA 

1. Risk assessment information needs 

2. Direct release of microorganisms to the 
environment 

3. Plants and animals 

4. Coordination with other Federal agencies 

5. Need for balanced approach among safety, 
regulation, and innovation 

Il. Applicability of FIFRA to Nonindigenous 

and Genetically Engineered Microbial 

Products. 

A. General Scope of FIFRA 

B. Scope of this Unit 

C. Background/History 

1. Past activities related to microbial 
pesticides 

2. Concerns related to microbial pesticides 

D. Current Regulatory Status of Microbial 
Pesticides 

E. Plan for Reviewing and Registering 
Nonindigenous and Genetically 
Engineered Microbial Pesticides Under 
FIFRA 


1. Proposed plan 

2. Long term strategy under FIFRA.f 

F. Small-Scale Field Testing 

1. Background Information on the 
Nonindigenous or Genetically 
Engineered Microorganisms 


2. Description of Proposed Test 
Ill. Applicability of TSCA to products of 
Biotechnology. 
A. General Scope of TSCA 
1. Applicability to living organisms 
2. General types of products subject to TSCA 
3. Plants and animals 
B. Premanufacture Notice Requirements 
1. Description of authority 
2. Applicability of PMN requirements to 
certain products of biotechnology 
a. Summary of applicability 
b. “New” v. “naturally occuring” substances 
c. Discussion of specific processes 
3. Chemical substances produced by 
genetically engineered organisms 
4. Research and development exemption 
5. Other TSCA PMN exemptions 
C. Significant New Use Authority 
D. Implementation Issues 
1. PMN requirements 
a. Effective date 
b. Status of substances now in commerce 
c. PMN rules and form 
2. Applicability to isolated nucleic acid 
fragments 
3. Confidentiality 
4. Inventory and nomenclature issues 
5. Issues related to other TSCA authorities 
a. Section 8(c) 
b. Section 8{e) 
c. Section 13 
E. Nature of EPA’s PMN Review 
1. Authority to obtain information 
2. Types of information required 
3. Conduct of review 
IV. Intra-agency, Interagency, and 
International Activities. 
A. Coordination within EPA 
B. Interagency Coordination 
C. International Activities 
V. References. 
VI. Public Record. 


I. Introduction 
A. Scope of This Notice 


The Federal Insecticide, Fungicide, 
and Rodenticide Act provides EPA 
authority over pesticidal products, 
including the authority to review and 
register new pesticides; the Toxic 
Substances Control Act provides EPA 
authority over non-pesticidal, non-food, 
and non-drug products, and requires 
EPA to review “new chemical 
substances” before commercial 
manufacture. These statutes will apply 
to certain commercial products of 
biotechnology, just as they already 
apply to chemical and biological 
products developed by more 
conventional methods. 

This notice describes how EPA plans 
to address certain microbial products 
under FIFRA and TSCA. It explains the 
scope of coverage and procedures for 
review under both statutes, and it 
highlights the similarities and 
differences between treatment or 
nonindigenous and genetically 
engineered microbial substances and 
other substances. In doing so, the 
following questions are addressed: 
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1. Which products of biotechnology - 
may be subject to review under FIFRA 
or TSCA? 

2. How does the Office of Pesticides 
and Toxic Substances (OPTS) propose 
to use its authority under FIFRA and 
TSCA to review products of 
biotechnology? 

3. Should the procedures used under 
FIFRA and TSCA to review 
conventional products be changed in the 
review of nonindigenous and genetically 
engineered microbial products used for 
environmental and consumer 
applications? 

4. What data requirements should be 
applied to microbial products under 
FIFRA and TSCA? 

This notice primarily addresses 
microorganisms used as commercial 
products, emphasizing those areas in 
which EPA believes its oversight will 
contribute most to human or 
environmental safety, and where the 
application of FIFRA and TSCA are 
most appropriate. Chemical products 
derived from microbes, plants and 
animals will also be discussed briefly in 
the respective units pertaining to FIFRA 
and TSCA. 

Although the microorganisms 
discussed in this notice include 
naturally occurring, indigenous microbes 
as well as nonindigenous and 
genetically engineered microbes, 
emphasis has been placed on the latter 
groups. “Nonindigenous” or “exotic” 
microbes are natually occurring 
microorganisms placed in environments 
where they are not native. “Genetically 
engineered” organisms are defined in 
the glossary to this notice. 

In the approach discussed in this 
notice, nonindigenous and genetically 
engineered microbial pesticides may, on 
a case-by-case basis, be subject to 
greater data requirements under FIFRA 
than other microbial pesticides. 
Genetically engineered microorganisms 
used for non-drug, non-food, or non- 
pesticidal purposes (such as pollution 
control or enhanced oil recovery) would 
be subject to premanufacture review 
under TSCA. 

Proposed approaches under FIFRA 
and TSCA are discussed in detail in 
Units II and II of this notice. Unit IV 
identifies intra-agency, interagency, and 
international activities, and references 
are found in Unit V. 


B. Common Issues Under FIFRA and 
TSCA 


FIFRA and TSCA provide authority to 
review certain products of 
biotechnology before commercial 
manufacture, including microbial 
products used in environmental and 
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consumer applications. These two 
statutes, both of which are administered 
by EPA through OPTS, have numerous 
similarities, even though they entail 
different responsibilities and apply to 
different classes of products. One goal 
of the two OPTS offices responsible for 
administering these statutes—the Office 
of Pesticide Programs (OPP) and the 
Office of Toxic Substances (OTS)—is to 
develop a consistent program within the 
constraints of the two statutes. 

In developing this program, OPP and 
OTS are addressing a number of 
common issues. These issues are 
identified here and discussed more fully 
in subsequent units of this notice. 

1. Risk assessment information needs. 
A major common issue is the need to 
determine what information is 
necessary for assessing the risks posed 
by nonindigenous and genetically 
engineered microorganisms. Although 
OPP has experience with regulating 
naturally occurring microbial pesticides, 
there is concern about potential human 
or environmental risks specific to 
nonindigenous and engineered 
microbes. As a result, the type and 
amount of information needed to assess 
any special risks of these microbial 
products will be determined on a case- 
by-case basis, as discussed in Units IL.F 
and IILE. 

(2) Direct release of microorganisms 
to the environment. A second common 
issue is at what stage EPA should 
review certain microbial products before 
any direct release to the environment, 
such as small-scale field testing. The 
Agency believes that review of small- 
scale field testing of nonindigenous and 
genetically engineered products is 
necessary in order to provide adequate 
protection to human health and the 
environment. Comments are requested 
on this issue, which is discussed in Units 
IL.F and IILB.5. 

3. Plants and animals. A third 
common issue is whether it is necessary 
or appropriate for OPTS to address 
genetically engineered plants and 
animals. Currently, OPP has exempted 
plants and animals used as pesticides 
from review under FIFRA because they 
are addressed by other Federal 
agencies. EPA also believes that other 
statutes and regulations are likely to be 
more appropriate for regulating 
engineered plants and animals used for 
purposes potentially subject to TSCA 
(e.g., production of fiber or lumber). 
Therefore, EPA does not propose that 
plants and animals be subject to TSCA 
review. This issue is discussed in Units 
I1.B and ULA.3 of the notice. 

4. Coordination with other Federal 
agencies. A fourth common goal of OTS 
and OPP is to coordinate with other 


Federal agencies with interests in 
biotechnology, including the U.S. 
Department of Agriculture (USDA), the 
Occupational Health and Safety 
Administration (OSHA), the Department 
of Health and Human Services (HHS), 
the Department of Commerce, and 
others. Such coordination can eliminate 
regulatory overlaps, achieve a clear 
delineation of each agency’s 
responsibility, and insure a consistent 
Federal approach in coordinating 
Federal research sharing information on 
risk assessment methods for products of 
biotechnology. 

Coordination with the USDA is 
particularly important to the EPA 
because USDA has jurisdiction over 
some of the same organisms which EPA 
regulates. The fact that a plant- 
associated microorganism may be 
subject to an EPA law does not exempt 
it from any applicable statutes 
administered by the USDA. For 
example, all microbes which are plant 
pathogens are subject to the USDA Plant 
Pest Act, and all microbes used as 
pesticides are subject to FIFRA. 
Therefore if a microbe isa plant 
pathogen and a pesticide, it is subject to 
both USDA and EPA laws. Similarly, 
microbes which are sold in conjunction 
with seeds fall under various seed 
certification programs, even though they 
may also be subject to FIFRA or TSCA 
because of their intended uses. 

EPA and USDA will work 
cooperatively and simultaneously in the 
evaluation of genetically engineered 
products which fall under the 
jurisdiction of both agencies. For further 
information on the applicable 
authorities of EPA and USDA, refer to 
the EPA policy statements on TSCA and 
FIFRA, and to the USDA Statement of 
Policy elsewhere in this notice. 

Interagency coordination is discussed 
further in Unit IV. B. 

5. Need for a balanced approach 
among safety, regulation, and 
innovation. The potential benefits of 
biotechnology are enormous, both to 
consumers who will enjoy new, 
enhanced, or less expensive products, 
and to the economy as a whole. Despite 
this potential, biotechnology is still in its 
commercial infancy, and innovation and 
commercial development in the field is 
extremely sensitive to regulatory 
uncertainty. 

Both FIFRA and TSCA are risk- 
balancing statutes, drafted by the 
Congress to require a balance between 
the restrictions and higher costs created 
by a regulation and the lower risks to 
public health and the environment. 
Under both statutes, therefore, EPA 
plans to develop a policy for 
biotechnology that addresses this 
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balance, is supported by sound science, 
and incorporates new information as it 
becomes available. . 


Il. Applicability of FIFRA To 
Nonindigenous and Genetically 
Engineered Microbial Products 


A. General Scope of FIFRA 


FIFRA establishes the Agency's 
authority over the distribution and use 
of pesticide products. Before the Agency 
can register a pesticide, FIFRA requires 
the Agency to have sufficient data to 
determine that the pesticide, when used 
in accordance with widespread and 
commonly recognized practice, will not 
cause (or significantly increase the risk 
of) unreasonable adverse effects to 
humans or the environment (see section 
3(c)(5) and (7) of FIFRA). Such data are 
also specifically required in the 
regulations promulgated pursuant to 
FIFRA at 40 CFR 162.8 and 162.18-2. 

The Agency has issued a final 
regulation, 40 CFR Part 158, published in 
the Federal Register of October 24, 1984 
(40 CFR 42856), specifying the kinds of 
data and information that must be 
submitted to EPA to. support the 
registration of-each pesticide under 
FIFRA. The Agency has also published 
the Pesticide Assessment Guidelines for 
microbial pesticides. This is an advisory 
document which is available through the 
National Technical Information Service 
(NTIS). The guidelines specify the 
standards for conducting acceptable 
tests, and provide guidance on 
evaluation and reporting of data, further 
guidance on when data are required, 
and examples of recommended testing 
protocols. The Agency must conduct a 
complete evaluation and review of the 
data submitted to support a pesticide 
registration prior to the Agency's 
determination of the registerability of 
the product with.respect to the criteria 
set forth in 40 CFR 162.7(d) and (e) and 
162.18—4. 

More recently, the Agency has issued 
a statement of interim policy on small- 
scale field testing of nonindigenous and 
genetically engineered microbial 
pesticides. This policy, published in the 
Federal Register of October 17, 1984 (49 
FR 40659), is discussed in detail in Unit 
ILF. of this notice. 


B. Scope of This Unit 


This unit of the notice addresses those 
nonindigenous and genetically 
engineered microorganisms which are 
considered pesticides under FIFRA 
section 2(u) and which are defined as 
biological control agents. 40 CFR 
162.5(c)(4) currently specifies that 
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microorganisms, when used as 
pesticides, are regulated under FIFRA. 

As indicated in Unit LB.4 above, the 
Agency has determined that certain non- 
microbial living organisms which fall 
within the definition of biological 
control agents are already addressed by 
other agencies, specifically USDA and 
the Department of the Interior (DOI). 
Examples of these biological control 
agents are vertebrates, insect predators, 
nematodes, and macroscopic parasites. 
Therefore, pursuant to section 25(b} of 
FIFRA and 40 CFR 162.5(c){4), these non- 
microbial biological control agents have 
been exempted from regulation under 
FIFRA. However, if EPA, in cooperation 
with other agencies, determines that 
certain biological control agents 
exempted by § 162.5(c}(4) are not being 
adequately regulated, these organisms 
would be referred to the attention of the 
appropriate agency, or would be added 
to the exceptions in § 162.5{c)(4) by 
amendment. In the latter case, those 
organisms would no longer be 
considered exempt from the provisions 
of FIFRA. ; 

This unit of the notice does not 
address any chemical pesticide product, 
or chemical byproduct produced by 
microorganisms. Such chemicals are 
covered under current pesticide 
regulations, registration procedures, 
data requirements, and testing 
guidelines (see 40 CFR Parts 158 through 
180; and Subdivisions D through O of the 
Pesticide Assessment Guidelines). 


C. Background/History 


1. Past activities related to microbial 
pesticides. The first microbial pesticide 
(Bacillus popilliae) was registered in 
1948. This pesticide was made of 
naturally occurring bacteria. However, it 
was not until the late 1960s and early 
1970s that interest in microbial 
pesticides began to increase. As of 1983, 
there were 14 microbial pesticides used 
in about 100 separate products 
registered for use in agriculture, forestry, 
mosquito control, and homeowner 
situations. 

In recognition of the growing interest 
and concern about microbial pesticides, 
the Agency began (in 1974) sponsoring a 
variety of workshops, symposia, and 
panel discussions aimed at identifying 
the relevant safety concerns for 
microbial pesticides. As early as 1978, at 
an EPA symposium title “Viral 
Pesticides: Present Knowledge and 
Potential Effect on Public and 
Environmental Health,” the need for 
sensitive identification and detection 
methods as well as quality assurance 
provisions were clearly identified. In the 
same year, intramurai and extramural 
research on developing methods for 


molecular characterization and genetic 
mapping of entromopathogenic viruses 
was initiated. 

OPP issued a Policy Statement on 
Biorational Pesticides which was 
published in the Federal Register of May 
14, 1979, (44 FR 23994). In it, OPP 
recognized microbial pesticides as 
distinct from conventional chemical 
pesticides, and committed OPP to 
developing appropriate testing 
guidelines within 2 years. In 1979, OPP 
commissioned an American Institute of 
Biological Sciences’ expert panel to 
develop a “Human Hazard Evaluation 
Scheme for Biorational Pesticides.” The 
final report of this expert panel formed 
the basis for the human toxicology unit 
of the testing guidelines for microbial 
pesticides. The next year, OPP formally 
requested the EPA Offices of Research 
and Development (ORD) to develop and 
validate test methods for evaluating the 
safety of microbial pesticides to humans 
and the environment. 

OPP completed draft testing 
guidelines for Microbial and 
Biochemical Pesticides in 1980. The 
biochemical pest control agents include 
pheromones, hormones, natural insect 
and plant growth regulators, and 
enzymes, and the microbial pest control 
agents include bacteria, viruses, fungi, 
and protozoa. After review by the 
FIFRA Scientific Advisory Panel (SAP) 
and public comment, these guidelines 
were published as Subdivision M of the 
Pesticides Assessment Guidelines 
through the NTIS in 1983. 

The microbial pesticide portion of the 
Subdivision M guidelines applies to both 
naturally occurring and genetically 
modified microbial pesticides. However, 
the specific data that would be required 
for the registration of genetically 
modified microorganisms would be 
determined on a case-by-case basis by 
EPA. This approach was supported in 
the final report (September 1983) of the 
Biorational Workshop (September 15-17, 
1982) that was sponsored by ORD at the 
request of OPP. The Workshop was 
designed primarily to evaluate and 
review Subdivision M and the status of 
testing for the safety of microbial and 
biochemical pesticides to nontarget, 
nonhuman organisms; however, safety 
concerns relating to all nontargets, 
including humans were addressed. The 
workshop final report made a number of 
recommendations for improving the 
guidelines, but concurred with the 
philosophy and with the tiered testing 
scheme, and generally agreed with the 
safety testing proposed for registering 
naturally occurring microorganisms. 
Concerning genetically modified 
microbial pesticides, the report stated in 
part that : 


. . each situation [application for 
registration] will require a case-by-case 
determination of test requirements for 
registration. . . The consensus was that any 
undesirable effects of genetically engineered 
agents could be detected in Tier 1 level 
testing or any specially designed tests 
appropriate for the agent to be evaluated. 


The Data Requirements for Pesticide 
Registration, 40 CFR Part 158, contain 
data requirements for microbial 
pesticides (including genetically 
engineered microbial pesticides) at 
§ 158.170. These data requirements were 
previously reviewed by the FIFRA SAP 
as part of Subdvision M of the Pesticide 
Assessment Guidelines. 

In 1983, OPP received its first inquiry 
regarding the applicability of FIFRA to a 
genetically modified substance, a 
bacterium to control ice nucleation on 
certain kinds of crops. The applicability 
of FIFRA to a naturally occurring non- 
ice nucleating bacterium was also 
considered at that time. The Agency 
concluded that bacteria which inhibit 
ice nucleation, whether naturally 
occurring or genetically engineered, are 
pesticides and fall under FIFRA 
jurisdiction (Ref. 1). 

Recently, the Agency has addressed 
the issue of small-scale field testing of 
nonindigenous and genetically 
engineered microbial pesticides. As an 
interim policy, EPA is requiring 
notification under FIFRA prior to these 
activities in order to determine the need 
for experimental use permits. This 
interim policy, published in the Federal 
Register of October 17, 1984 (49 FR 
40659}, is discussed in detail in Unit I.F 
of this notice. 

2. Concerns related to microbial 
pesticides. Microbial pesticides, when 
naturally occurring and indigenous to 
the area of intended use, generally raise 
fewer risk concerns than conventional 
chemical pesticides. With regard io 
indigenous microbial pesticides, the 
Agency has already identified a basis 
for concern and hence, the need for 
adequate regulation under FIFRA. 


When a microbe is applied as a pesticide in 
the environment, great numbers of the 
microbes are released outside (apart from) 
their host, at a discrete point in time (day of 
application), and spread over the biotic and 
abiotic components of the environment as 
well as adjacent areas (due to drift}; hence, in 
terms of the number of nontarget organisms 
exposed, the number of different species 
exposed (both humans and non-human), and 
the degree of exposure {number of microbes 
per nontarget organism), exposure [to the 
microbe as a pesticide] would probably be 
greater than under natural conditions. 
[Pesticide Assessment Guidelines, 
Subdivision M, p. 45.] 
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Many of the same types of concerns 
apply to both indigenous (naturally 
occurring) microbial pesticides and to 
nonindigenous and genetically 
engineered microbial pesticides, namely; 
infectivity, pathogenicity, toxicity, host 
range, virulence, and survivability. 
However, the Agency recognizes that 
potentially greater risks may exist from 
the use of nonindigenous and genetically 
engineered microoganisms as pesticides. 
For example, they could exhibit a 
broader host range, a new toxin, 
enhanced virulence, greater 
survivability, or greater competitiveness 
than their indigenous “parent” 
microorganisms. This could be 
accomplished by using techniques which 
alter or manipulate a naturally occurring 
microorganism’s genetic make up (for 
example, using recombinant DNA 
(rDNA) techniques). 

One of the Agency's major concerns is 
that risks which are specific to 
nonindigenous and genetically 
engineered microbial pesticides would 
not be identified by the currently 
established testing scheme for naturally 
occuring (indigenous) microbial 
pesticides. Similarly, the Agency is 
concerned about the stability of the 
genetic material in a genetically 
modified microbial pesticide and about 
the specificity of an inserted gene 
segment. For example, our current data 
requirements would yield no 
information about the characteristics 
that the inserted genes are intended to 
express, and the potential for other 
characteristics to be unknowingly 
inserted and expressed. A related 
concern is the potential for transfer of 
genes from the genetically modified 
microbial pesticide to naturally 
occurring microorganisms, and thereby 
generating new potential risks. This 
phenomenon is known to occur with the 
transfer of genes controlling antibiotic 
resistance to organisms without known 
contact to antibiotics. 


D. Current Regulatory Status of 
Microbial Pesiticides 

The pesticide data requirements, 
codified at 40 CFR 158.170, are 
applicable to microbial pesticides, both 
naturally occurring and otherwise. The 
Agency believes that these requirements 
are adequate for the assessment of 
indigenous microbial pesticides, and 
provide a basis for evaluating 
nonindigenous and genetically 
engineering microbial pesticides as well. 
However, the Agency believes that 
additional data or information, on a 
case-by-case basis, may be necessary to 
evaluate certain properties of 
nonindigenous and genetically 
engineered microbial pesticides. Part 158 


explicitly provides the necessary 
flexibility to require additional data in 
this situation (§ 158.65} as well as the 
fexibility to waive data requirements 
that are not applicable (§ 158.45). 

Nonindigenous and genetically 
engineered microbial pesticides would 
be subject to additional data 
requirements or information 
requirements as needed, depending on 
the particular microorganism, its parent 
microorganism, the proposed pesticide 
use pattern, and the manner and extent 
to which the organism has been altered 
or modified. Other requirements could 
include information on the genetic 
modification techniques used, the 
identity of the inserted gene segment 
(base sequence data or enzyme 
restriction map of the gene), information 
on the control region of the genes, a 
description of the new traits or 
characteristics that are intended to be 
expressed, tests to evaluate genetic 
stability and exchange, and/or selected 
Tier II environmental fate and 
toxicology tests. 

OPP has broadened its definition of 
genetic engineering beyond that 
presented in Subdivision M of the 
Pesticide Assessment Guidelines to 
include more than just microbial 
pesticides modified by rDNA 
techniques. Therefore, microorganisms 
modifed by rRNA techniques as well as 
by cell fusion, conjugation, 
microencapsulation, microinjection, 
directed or undirected mutagenesis, 
plasmid transfer, transformation, etc., 
are included. 


E. Plan for Reviewing and Registering 
Nonindigenous and Genetically 
Engineered Microbial Pesticides Under 
FIFRA 


This Unit describes the Agency’s plan 
for reviewing and registering 
nonindigenous and genetically 
engineered microbial pesticides in order 
to estimate or predict potential human 
or ecological effects and the 
environmental fate of such mircrobial 
pesticides after their release into the 
environment. The Agency is seeking 
public comments on the merits of this 
plan. Appropriate revisions in the plan 
will be made by the Agency after review 
and evaluation of the comments. 

1. Proposed pian. The Agency has 
developed the following strategy for 
considering the scientific and regulatory 
issues pertaining to nonindigenous and 
genetically engineered microbial. 
pesticides: 

a. The established procedures and 
policies for registering pesticides as 
specified under 40 CFR Parts 150 
through 189 will apply to nonindigenous 


and genetically engineered microbial 
pesticides. 

b. Upon receipt of the application for 
registration, a Federal Register notice 
will be prepared to announce the receipt 
publicly. The fact that the submission is 
for a nonindigenous or genetically 
engineered microbial pesticide will be 
highlighted in the notice. The notice will 
be mailed to interested groups and 
public comment will be solicited. 

c. The data and information 
requirements specified in 40 CFR 158.65 
and 158.170 will apply to nonindigenous 
and genetically engineered microbial 
pesticides. 

d. Any additional data requirements 
will be determined on a case-by-case 
basis depending on the particular 
microorganism, its parent 
microorganism, the pesticide use 
pattern, and the manner and extent to 
which the microorganism has been 
altered/manipulated. These additional 
requirements could include: 

i. Information on natural predators 
and parasites. 

ii. Description of the natural habitat of 
the microorganism. 

iii. A comparison of the natural 
habitat with the proposed use site. 

iv. Information on the methods used to 
genetically alter the microbe. 

v. The identity of the engineering 
techniques used. 

vi. Information on the control region 
of the genes. 

vii. A description of the new traits or 
characteristics that are intended to be 
expressed. 

viii. Tests to evaluate genetic stability, 
transfer, and exchange. 

ix. Selected Tier II environmental fate 
tests. 

x. Selected Tier II toxicology tests. 

e. Requests for waivers of any of the 
requirements of Part 158.170 will be 
evaluated on a case-by-case basis 
depending on the particular 
microorganism, its parent 
microorganism, the pesticide use 
pattern, and the manner and extent to 
which the microorganism has been 
altered or manipulated. 

f. OPP will encourage potential 
registration applicants to meet with 
representatives of the Registration 
Division and the Hazard Evaluation 
Division (HED) prior to submission of 
their application to discuss their product 
and determine whether additional data 
beyond that specified in Part 158 would 
be necessary to evaluate the product 
and whether a waiver is warranted for 
any of the requirements in Part 158. 

g. OPP will seek informal scientific 
consultation during the pesticide 
application review process. This may 
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include ORD, OTS, the National 
Institutes of Health (NIH) Recombinant 
DNA Advisory Committee (RAC) and 
other departments and agencies as 
appropriate. Any consultation will be 
within the constraints of OPP’s 
Confidential Business Information (CBI) 
policies. 

h. As needed, OPP will request the 
FIFRA SAP to consider any significant 
questions/concerns, the need for 
additional information/data, and/or to 
perform a technical review of OPP’s 
decision concerning the request for 
registration. It may be necessary to 
request that the SAP form a subpanel of 
experts to perform this review. This 
subpanel should include expert 
representatives from the NIH RAC, 
EPA’s Scientific Advisory Board (SAB), 
and ORD. 

i. OPP will announce the final 
decision in a Federal Register notice. 
Past experience indicates that the 
registration process for a new microbial 
pesticide may vary from 9 months to 
several years depending upon the 
particular product, its use pattern, and 
the completeness of the registration 
package submitted to EPA. 

2. Long term strategy under FIFRA. 
OPP will develop more explicit 
procedures and/or requirements for 
evaluating nonindigenous and 
genetically engineered microbial 
pesticides. Toward this end, OPP plans 
to take the following steps over the next 
few years: 

a. OPP will solicit the 
recommendations of various groups 
(e.g., government, academic, public 
interest, and industrial) regarding the 
evaluation of nonindigenous and 
genetically engineered microbial 
pesticides and the environment. This 
will include further consultation with 
the participants of the ORD workshop 
held in 1982 at Gulf Breeze as well as 
consultation with NIH, USDA, FDA, 
National Institute for Occupational 
Safety and Health, and the 
biotechnology industry. Also, the 
recommendations from EPA’s 
Biotechnology Workshops will be 
reviewed and evaluated. (See the Public 
Record for further information on these 
Workshops.) 

b. Based on findings from the 
consultations described above, OPP 
should then be able to better identify 
additional potential hazards or risks 
posed by nonindigenous and genetically 
engineered microorganisms, and the 
testing or additional research that would 
be neeed to evaluate any potential 
hazards. 

c. EPA will evaluate the question of 
when and whether data developd on 
one microorganism can be used to 


support the registration of another, 
closely related microorganism (e.g., a 
closely related strain of the same 
species), within the constraints of the 
exclusive use and data compensation 
provisions of FIFRA. 

d. EPA wiil modify 40 CFR Part 158, 
Subdivision M, and its regulatory 
policies and procedures. Current 
indications are that, at a minimum, 
certain additional information will be 
required and perhaps some additional 
test data to address questions pertaining 
to host spectrum and stability of 
engineered agents. 


F. Small-Scale Field Testing 


Prior to obtaining a registration for a 
pesticide product, applicants generally 
need to conduct field studies in order to 
gather product performance, use, and 
other data necessary to support the 
registration of their product. Section 5 of 
FIFRA provides that a person may 
obtain an experimental use permit (EUP) 
authorizing limited use of an 
unregistered product or use of a 
registered product for an unregistered 
use before conducting field studies. 40 
CFR Part 172 sets forth the regulations 
pertaining to EUPs, end Part 158 
specifies the data required to be 
submitted to EPA before EPA will issue 
an EUP. 

The conditions under which an EUP is 
required are specified at 40 CFR Part 
172, which also provides guidance on 
how to determine whether an EUP must 
be obtained. Pursuant to § 172.3, when a 
chemical or indigenous microorganism is 
being field tested only to determine 
whether it has value for pesticide 
purposes or to determine its toxicity or 
other properties, and the person 
conducting the test does not expect to 
receive and benefit in pest control from 
its use, an experimental use permit has 
not normally been required. 

The Agency has, in the past, exercised 
considerable judgment and flexibility in 
determining when an EUP is required. 
As provided in § 172.3, EPA now 
presumes that testing of a chemical or 
indigenous microorganism in small-scale 
field studies is for the purpose described 
above. Therefore, an EUP has not 
normally been required to support such 
testing. Small-scale field studies are 
described in § 172.3{a); in summary, they 
comprise {1} small-scale terrestrial field 
studies that involve less than 10 acres of 
land, provided that any food crops 
involved in or affected by such tests 
shall be destroyed or consumed only by 
experimental animals unless a tolerance 
or exemption from tolerance has been 
established; (2) small-scale aquatic field 
studies that involve less than one 
surface acre of water, provided that 


waters that are involved in or affected 
by such tests will not be used for 
irrigation purposes, drinking water 
supplies, or body-contact recreational 
activities. Also, no such test shall be 
conducted in waters that contain any 
fish, shelifish, or other plants or animals 
taken for recreation or commercial 
purposes and used fer food or feed 
unless a tolerance or exemption from 
tolerance has been established. 

In situations where even small-scale 
field studies posed a serious 
environmental or human health concern, 
EPA has required an EUP. Section 172.3 
explicitly recognizes that a wide variety 
of testing situations may arise, and that 
a flexible regulatory approach is needed 
to deal with these situations. 

Chemical pesticides have no 
independent mobility and reproductive 
capability and therefore when applied in 
small-scale field studies their potential 
for causing adverse effects outside the 
treated area is extremely limited. 
Microbial pesticides, however, may 
replicate and spread beyond the site of 
application. Further, nonindigenous and 
genetically engineered microbial 
pesticides may not be subject to natural 
control or dissipation mechanisms; they 
may be capable of spreading beyond the 
site of application with potential 
adverse effects. Therefore, small-scale 
field studies with nonindigenous and 
genetically engineered microbial 
pesticides would raise many of the same 
concerns as more extensive use of 
conventional pesticides. 

The agency is considering a change in 
40 CFR 172.3 to require that applicants 
notify the Agency before they conduct 
small-scale field studies with 
nonindigenous and genetically 
engineered microbial pesticides and is 
interested in comments on the merits of 
this position. Until the Agency adopts a 
final approach to these pesticides, which 
will include the opportunity for public 
comment, notification is being required 
as an interim procedure for all small- 
scale field studies involving the direct 
release of nonindigenous and genetically 
engineered microbial pesticides into the 
environment. This interim procedure 
does not apply to studies conducted in 
contained laboratory, growth chamber, 
greenhouse, or other facilities where 
there is no direct release of the 
microbial pesticide into the 
environment. Notice of this interim 
policy, with a request for comments, 
was published in the Federal Register of 
October 17, 1984 (49 FR 40659). Based on 
the information contained in the 
notification, the Agency will determine 
whether an EUP is required. 
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Notificaiion should include adequate 
information to allow the Agency to 
evaluate the small-scale field testing 
program. Each notification should. 
include the following information, or, 
where specific information is not 
submitted, documentation of why it is 
not practicable or necessary to provide 
the information: 

1. Background information on the 
nonindigenous or genetically engineered 
microorganisms. 

a. Identity of the microbe and means 
of detection using the most sensitive and 
specific methods available. 

b. Description of the natural habitat of 
the nonindigenous or parental 
microorganism, including information on 
natural predators and parasites. 

c. Information on infectivity and 
pathogenicity to nontarget organisms. 

d. Information on the growth and 
survival of the microbe in the 
environment (e.g., laboratory or 
containment facility test data). 

e. If the microbe is genetically altered, 
the following information should be 
provided in addition to the information 
listed in numbers 1 through 4 above: 

(1) Information on the methods used 
to genetically alter the microbes, if any. 

(2) The identity of the inserted/ 
deleted gene segment in question (host 
source, nature, base sequence data, or 
enzyme restriction map of the gene). 

(3) Information on the control region 
of the genes, and a description of the 
new traits or characteristics that are 
intended to be expressed. 

(4) Information on genetic transfer and 
exchange with other organisms. 

2. Description of proposed test. 

a. The purpose or objectives of the 
proposed testing. 

b. A detailed description of the 
proposed testing program, including test 
parameters. 

c. A designation of the pest 
organism(s) involved (common and 
scientific names). 

d. A statement of composition for the 
formulation to be tested, giving the 
name and percentage by weight of each 
ingredient, active and inert, and where 
applicable the number of viable 
microorganisms per unit weight or 
volume of the product (or other 
appropriate system for designating the 
quantity of active ingredient), 

e. The amount of pesticide product 
proposed for use and the method of 
application. 

f. The States in which the proposed 
program will be conducted, and specific 
identification of the exact location of the 
test site(s). 

g. The crops, fauna, flora, 
geographical description of sites, modes, 
dosage rates, frequency, and situation of 


application on or in which the pesticide 
is to be used. 

h. A comparison of the natural habitat 
with the proposed test site. 

i. The number of acres, number of 
structural sites, or number of animals by 
State to be treated or included in the 
area of experimental use and the 
procedure to be used to protect the test 
from intrusion by unauthorized 
individuals. 

j. The proposed dates or period(s) 
during which the testing program is to 
be conducted, and the manner in which 
supervision of the program will be 
accomplished. 

k. A description of the program for 
monitoring and containment of the 
microorganism during the field test. 

1. The method of disposal or sanitation 
of plants, animals, soils, etc., which 
were exposed during or after the field 
test. 

m. Means of evaluating potential 
adverse effects and methods of 
controlling the microorganism if 
detected beyond the test area. 

Upon notification, the Agency will 
have 90 days to evaluate the notice. 
Applicants would be free to perform 
their field test after that time period 
unless otherwise informed by the 
Agency. 

The Agency also considered two other 
options when developing the interim 
policy. First, the Agency could treat 
nonindigenous and genetically 
engineered microbial pesticides under 
existing regulations in the same manner 
as indigenous microbial pesticides and 
chemical pesticides and not require an 
EUP or notification when the field test 
meets the criteria in § 172.3. This option 
would not impede innovation or product 
development of nonindigenous and 
genetically engineered microbial 
pesticides. However, it does not address 
the potential risks from direct 
environmental release of these 
microbes; it raises the question of 
whether the Agency is doing all that it 
should to prevent unreasonable adverse 
effects to humans or the environment; 
and it is inconsistent with the NIH RAC 
guidelines which require approval 
before rDNA altered microorganisms 
under its jurisdiction are tested in the 
environment. Second, the Agency could 
require an EUP for all field testing 
regardless of the acreage involved. 
While this option addresses the risk 
from direct environmental release, it 
could result in time delays and/or 
increased costs, which, in turn, would 
impede innovation, and impede the 
development of microbial pesticides 
which do not cause unreasonable 
adverse effects. The Agency believes 
that the notification procedures set out 
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in the interim policy will allow EPA to 
evaluate the potential risks involved 
with field testing nonindigenous and 
genetically engineered microbial 
pesticides, while having only a minimal 
impact on the development of beneficial 
microbial pesticides for use in the 
environment. 

In issuing the interim procedures on 
October 17th, 1984, the Agency 
emphasized that it is an interim policy, 
subject to revision based on the 
comments received in response to that 
notice and the Agency's experiences in 
implementing the interim policy. In 
addition, comments received in 
response to this notice will be 
considered in formulating a final policy 
on small-scale field testing of 
nonindigenous and genetically 
engineered microbial pesticides. 


Ill. Applicability of TSCA to Products of 
Biotechnology 


A. General Scope of TSCA 


TSCA, which was enacted in 1976, 
provides the Federal Government with 
authority to address risks posed by a 
broad range of “chemical substances.” 
TSCA gives EPA authority to assess and 
control exposure to such substances 
through all phases of their commercial 
lifecycle—including research and 
development, commercial production, 
use, and disposal. A central feature of 
the Act is its focus on prevention and its 
emphasis on information development. 
By requiring EPA to review new 
substances before manufacture, and by 
giving it authority to require testing, 
TSCA makes it possible to act against 
risks before harm occurs, rather than 
after the damage has been done. 

1. Applicability to living organisms. 
TSCA provides EPA authority to review 
and regulate “chemical substances” in 
general commercial and other 
applications. As defined in section 3(2) 
of the Act, a “chemical substance” is 
“any organic or inorganic substance of a 
particular molecular identity, including 
(i) any combination of such substances 
occuring in whole or in part as a result 
of a chemical reaction or occurring in 
nature. . . .” EPA’s authority to review 
living organisms under TSCA is based 
on this definition. A living organism is a 
“combination of such substances 
occuring in whole or in part as a result 
of a chemical reaction or in part as a 
result of a chemical reaction or 
occurring in nature. . . .” Also, any 
DNA molecule, other nucleic acid, or 
other constituent of a cell, however 
created, is “an organic substance of a 
particular molecular identity.” 
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The conclusion that nucleic acids as 
well as living organisms are “chemical 
substances” under TSCA is consistent 
with the TSCA legislative history, which 
makes it clear that the term “chemical 
substance” is to be interpreted broadly. 
The 1976 House Committee report notes 
that “the Committee recognizes that 
basically everything in our environment 
is composed of chemical substances and 
therefore the definition of chemical 
substance is necessarily somewhat 
broad.” In recognition of this fact, the 
statute explicitly extends the term 
“chemical substance” to naturally 
occurring substances (section 3(2)(A)). 

Furthermore, EPA believes that TSCA 
authority over chemical substances 
extends to biotechnology products— 
including microorganisms used for 
purposes subject to TSCA—because 
Congress intended this Act to provide 
authority over substances not covered 
by other health and environmental laws. 
Other Federal authorities address 
specific types of products, such as 
pesticides, drugs, food, and certain 
agricultural products. However, certain 
uses of microbes now being developed 
do not fall under these other authorities. * 
EPA jurisdiction over these new types of 
products (e.g., microorganisms used to 
degrade toxic pollutants) is consistent 
with TSCA’s coverage of other chemical 
substances similarly used. 

2. General types of products subject to 
TSCA. TSCA coverage extends to 
chemical substances and mixtures used 
in a wide range of general industrial, 
commercial, and consumer applications. 
In the context of biotechnology, 
products potentially subject to review 
under TSCA include microorganisms in 
certain physically contained uses (such 
as the production of pesticides and other 
commercial chemicals and the 
conversion of biomass for energy) and in 
certain uses involving direct release to 
the environment (e.g., pollutant 
degradation, enhanced oil recovery, 
metal extraction and concentration, and 
certain non-food agricultural 
applications, such as nitrogen fixation). 
Section 3(2)(B) of TSCA, however, 
specifically excludes from the definition 
of “chemical substances” certain 
products regulated under other statutes. 
The most important of the excluded 
products are pesticides, tobacco and 
tobacco products, nuclear materials, 
foods, food additives, drugs, and 
cosmetics. 

In implementing the Act, EPA has 
interpreted TSCA authority to cover 
pesticide intermediates, but not food, 
food additive, drug, or cosmetic 
intermediates. EPA explicitly stated this 
position in the reporting rules for the 


TSCA Chemical Substances Inventory in 
1977, published in the Federal Register 
of December 13, 1977 (42 FR 64586). The 
Agency has followed the policy since 
then, and it intends to maintain the 
policy for products of biotechnology. 
Consistent with this policy, 
microorganisms used to produce 
pesticides would fall under TSCA 
jurisdiction, while the pesticide itself 
would fall under FIFRA. Microorganisms 
used to producer foods, food additives, 
drugs, and cosmetics, although they 
could be considered “intermediates” 
subject to TSCA, would not be reviewed 
under TSCA because they are already 
reviewed by the Food and Drug 
Administration (see the FDA Statement 
of Policy elsewhere in this notice). With 
respect to nuclear materials, those 
substances regulated under the Atomic 
Energy Act (source material, special 
nuclear material, or byproduct material) 
would not be subject to TSCA, but 
microorganisms (or chemical substances 
produced by microorganisms) that 
contain radionuclides will be subject to 
TSCA if used for TSCA purposes. EPA 
will work through interagency 
mechanisms to ensure that existing 
Federal coverage is adequate. 

3. Plants and animals. The policy 
proposed in this notice applies to 
microorganisms, but not to plants and 
animals. Most genetically engineered 
plants and animals will be used for food 
or food-related purposes, which are 
excluded from TSCA. However, it is 
also likely that plants and animals will 
in the future be genetically engineered 
for non-food uses, such as production of 
fibers, wool, and rubber. Because of 
USDA’s extensive involvement in this 
area and the fact that the major Federal 
expertise on plants and animals lies in 
USDA and DOI, EPA, is not proposing 
that living plants or animals, either as 
whole organisms or in vitro cultures, be 
made subject to TSCA requirements. 
One exception would be the insertion of 
gene segments from plants or animals 
into microorganisms subject to TSCA. In 
this case, plant or animal genetic 
material would be subject. 


B. Premanufacture Notice Requirements 


1. Description of authority. Section 
5(a) of TSCA requires companies to 
notify EPA at least 90 days before 
beginning to manufacture or import a 
“new chemical substance” for 
commercial purposes. This reporting 
requirement is known as 
premanufacture notification, or PMN. 
New chemical substances are defined 
under the Act as substances not listed 
on EPA’s Chemical Substances 
Inventory, a list of chemical substances 
in commerce (Ref. 35). Any chemical 
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substance that is not listed by name on 
the Inventory or that is not “naturally 
occurring” is “new” and therefore 
subject to PMN requirements before 
commercial manufacture. (See Unit 
III.B.2.b for an explanation of the 
distinction between new and naturally 
occurring.) 

EPA has implemented TSCA section 5 
requirements in a rule published in the 
Federal Register of May 13, 1983 (48 FR 
21722) and clarified in a notice 
published in the Federal Register of 
September 13, 1983 (48 FR 41132). This 
rule specifies review procedures and 
information requirements for new 
chemical substances. The following 
units describe the proposed applicability 
of these requirements to genetically 
engineered microorganisms. 

2. Applicability of PMN requirements 
to certain products of biotechnology. 
Because genetically engineered 
microorganisms and nucleic acids are 
neither “naturally occurring” nor listed 
on the TSCA Inventory, EPA believes 
they are subject to PMN requirements. 
The units below propose definitions of 
“new” microorganisms (which are 
subject ot PMN review), and “naturally 
occurring” microorganisms (which are 
not subject to PMN review) within the 
context of biotechnology. For a 
discussion of PMN applicability to 
isolated nucleic acids, refer to sections 
I11.B.2.c.i and IiI.D.2. 

a. Summary of applicability. i. 
Consistent with its treatment of other 
chemical substances, EPA has 
concluded that microorganisms whose 
nucleic acids were produced through 
chemical synthesis are “new” and 
subject to PMN. EPA has also concluded 
that microorganisms produced by 
certain techniques that can be used to 
combine genetic material from 
organisms that do not exchange genetic 
material in nature should also be subject 
to PMN. The techniques that EPA 
considers as falling in this category 
include rDNA, rRNA and cell fusio 

Cell microinjection and cell 
microencapsulation can also be used to 
combine genetic material across genetic 
boundaries, but these techniques are 
just recently being adapted to 
microorganisms and it is not yet clear 
whether they could be successfully used 
to produce commercial substances. EPA 
requests comment on whether cel! 
microinjection and cell 
microencapsulation are likely to be 
successfully used in microorganisms and 
therefore whether products of these 
techniques should also be considered 
“new.” 

Although EPA has concluded that 
substances produced by rDNA, rRNA 





and cell fusion will be subject to PMN, it 
requests comment on implementation 
issues. PMN requirements will not be in 
effect for microorganisms produced 
through these techniques until the 
Agency has reviewed public comments 
and addressed implementation issues. 

ii. Certain other techniques of 
biotechnology are also used to transfer 
nucleic acid between microorganisms, 
but the Agency is uncertain whether 
these techniques will permit 
combinations that transcend natural 
boundaries. (EPA acknowledges that 
genetic boundaries in microorganisms 
are difficult to define because 
understanding of gene flow among 
microorganisms is changing.) Therefore, 
the Agency is uncertain whether these 
other techniques should also be 
considered to produce “new” 
microorganisms. Techniques in this 
category are transformation, 
transduction, transfection, and 
techniques that promote conjugation 
and plasmid transfer. The Agency 
requests comment on the 
appropriateness of PMN review for 
microorganisms produced through these 
techniques. 

iii. EPA is uncertain as to whether 
microorganisms produced through 
techniques of undirected mutagenesis, 
such as irradiation or use of chemical 
mutagens, are “new.” On the one hand, 
microorganisms that are very unlikely to 
evolve in nature may be produced 
through these techniques. On the other 
hand, undirected mutagenesis is similar 
to naiural processes of mutation and it 
operates within a single gene pool. The 
Agency requests comment on whether 
products of this technique should be 
considered new and subject to PMN. 

iv. EPA has concluded that 
microorganisms found in nature and 
used commercially without deliberate 
genetic inttrvention are “naturally 
occurring” and therefore are not subject 
to PMN. The Agency also believes that 
artificially selected microorganisms fall 
into the general category of “naturally 
occurring.” 

Microorganisms produced through a 
combination of two or more of the above 
techniques would be subject to PMN if 
any single technique considered to 
produce “new” organisms were 
employed in their development. 

b. “New” versus “naturally occurring” 
substances. In compiling the TSCA 
Inventory and in keeping to current, EPA 
distinguishes between “new” 
substances, which are subject to PMN, 
and “naturally occurring” substances, 
which are not. Under the Inventory 
reporting rules, the Inventory 
automatically includes (but does not 
specifically list) all “unprocessed” 


naturally occurring substances and 
naturally occurring substances that are 
processed only by “manual, mechanical, 
or gravitational means; by dissolution in 
water; by flotation; or by heating solely 
to remove water” (40 CFR 710.4(b)). (For 
the purposes of this notice, these 
substances are referred to as “naturally 
occurring”.) Because naturally occurring 
substances are included on the 
Inventory as existing substances, they 
are exempt from PMN. On the other 
hand, chemical substances that are 
chemically extracted or reacted from 
naturally occurring substances are not 
naturally occurring. These substances 
had to be reported for the Inventory, 
and, if they are not now listed on the 
Inventory, they are “new:” 

This approach reflects a general 
philosophy that human intervention at a 
relatively simple level does not remove 
a substance from the category of 
naturally occurring. The act of 
mechanically isolating a substance from 
nature does not alter its status as 
“naturally occurring” or make it subject 
to PMN. In short, two principles must be 
considered in determining whethera 
substance is exempt from PMN by virtue 
of being naturally occurring. First, it 
must be derived from nature. Second, 
the extent of human intervention in 
producing it must be limited. 

The Agency believes that a similar 
logic should be used to determine 
whether an organism is “new.” in 
principle, naturally occurring organisms 
are those that (1) exist as a result of 
natural events or processes, or (2) have 
been developed as a result of limited 
manipulation of natural processes. For 
example, normal events of reproduction 
or evolution do not produce “new 
chemical substances” subject to PMN, 
any more than chemical reactions in 
nature, unmediated by humans, create 
‘new chemical substances.” Similarly, 
human exploitation of natural 
reproductive processes, as in the case of 
traditional animal and plant breeding, 
does not create a “new chemical 
substance,” any more than does 
extracting a nonliving substance by 
manual, mechanical, or gravitational 
means from a naturally occurring 
substance. 

The techniques of modern molecular 
biology are revolutionary in that they 
allow humans to override natural 
genetic contraints, creating heretofore 
unknown arrangements of genetic 
material, and to synthesize genetic 
material de novo. New organisms 
produced through these techniques may 
have genomes that do not occur in 
nature, or gene pools substantially 
altered from those that would occur 
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through the natural processes of 
reproduction. 

Perhaps the most clearcut examples of 
techniques that can be used to create 
“new” organisms are the techniques of 
R-DNA, R-RNA, and cell fusion which 
allow the combination of genetic 
material from organisms that do not 
exchange genetic material in nature. 
Organisms produced through these 
techniques can be considered “new” in 
the sense that their natural gene pool— 
ie., the total genetic information 
possessed by a population of organisms 
that naturally exchange genetic 
material—has been altered. 

In theory, PMN requirements could be 
based strictly on this concept of the 
natural gene pool. Under this approach, 
organisms containing genetic material 
from organisms that do not exchange 
genetic material in nature or organisms 
whose gene pools had been otherwise 
altered, would by definition be “new.” 
However, in practice, this concept 
would be difficult to apply. Although the 
theoretical concept of the gene pool is 
clear, the actual borders of gene pools 
can be extremely difficult to determine. 
For plants and animals, the natural gene 
pool aprpoximates the taxonomic unit 
“species,” but the taxonomic boundaries 
between species are not always clearly 
established. Many sexually reproducing 
organisms that do not interbreed in 
nature may do so when natural 
reproductive barriers are removed by 
human intervention. It is even more 
difficult to define natural genetic 
exchange boundaries for prokaryotic 
organisms (Ref. 5). Their genetic 
material is exchanged through such 
mechanisms as conjugation, plasmid 
transfer, transduction and 
transformation. While it appears that 
there are boundaries for genetic 
exchange among microorganisms, there 
is no commonly accepted basis for 
describing these limits. 

Given the elusiveness of a generally 
accepted definition of natural genetic 
exchange boundaries, and given the 
importance of human intervention in 
determining “newness,” EPA belives 
that the most appropriate way to 
distinguish between “new” and 
“naturally occurring” microorganisms is 
by the methods or processes by which 
they are produced and the level of 
human intervention involved. Thus, 
while a biological definition of “new” 
and “naturally occurring” might in 
theory be preferable, EPA believes that 
such definitions may be unworkable for 
practical reasons. Therefore, the Agency 
proposes to determine whether a 
commerical microorganism is now or 
naturally occurring on the basis of the 
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techniques used to produce it. (For 
similar reasons, EPA relied on process- 
based distinctions for many 
conventional chemical substances when 
the TSCA Inventory was compiled. See 
Refs. 33 and 34. Inventory listing issues 
are discussed in Unit III.D.4.) 

The Agency requests comments on its 
proposed mechanism for defining new 
microorganisms, and welcomes 
suggestions on other possible ways to 
demonstrate that a product is the 
equivalent of a naturally occurring 
substance. 

c. Discussion of specific processes. 
The following paragraphs discuss EPA’s 
proposed approach for distinguishing 
between “new” and “naturally 
occurring” microbes. The Agency 
requests comments on this approach. 
Comments should address: 

(1) The appropriateness of defining as 
“new” microorganisms produced 
through each of the techniques listed 
below. 

(2) Whether the underlying concepts 
of gene pool and degree of human 
intervention support the categorizations. 

(3) The potential for risk from 
microbial products developed through 
each of these techniques. 

(4) The practical considerations 
associated with a decision on each of 
the processes listed (e.g., whether any 
are now in commercial production, 
whether the technique is definable in 
meaningful and unambiguous terms, 
etc.). 

(5) The definitions of the techniques in 
the glossary, including the extent to 
which they are clear and unambiguous. 

(6) Other techniques now being used 
or under development that should be 
addressed. 

(7) Possible ways of defining genetic 
boundaries among microorganisms. 

(8) Possible ways of differentiating 
degrees of human intervention. 

i. Chemical synthesis of nucleic acids. 
Chemical synthesis techniques are 
directed at in vitro synthesis of nucleic 
acids from simpler molecules, not 
mediated by living organisms (Ref. 12). 
The chemical synthesis of a substance 
not listed on the TSCA Inventory 
creates a new chemical substance 
subject to PMN, regardless of whether 
an identical substance is naturally 
occurring. As a result, EPA believes that 
synthesized nucleic acids and microbes 
containing synthesized nucleic acids 
should be subject to PMN requirements, 
if they are produced for TSCA 
commercial purposes. 

ii. Microbial products of rDNA, rRNA, 
and cell fusion, that is, techniques that 
allow combinations in microorganisms 
of genetic material from organisms that 
do not exchange in nature. EPA believes 


that microorganisms which were 
produced by rDNA, rRNA and cell 
fusion techniques should be considered 
subject to PMN. The Agency recognizes 
that these techniques can be used.to 
combine nucleic acids from organisms 
that exchange genetic material in nature, 
and therefore can be used to create 
organisms that theoretically “could” 
occur in nature, or that could be 
produced by random mutagenic events. 
Nevertheless, because these techniques 
involve direct human intervention at the 
cellular or subcellular level and allow 
genetic materials to be combined in 
organisms that do not naturally 
exchange genetic material, and given the 
practicality of a process-based 
distinction, EPA believes that the 
resulting organisms should be 
considered “new.” RDNA, rRNA, and 
cell fusion techniques are defined, for 
the purposes of PMN requirements, in 
the glossary. 

These techniques may also be used to 
produce deletions, i.e. losses of DNA 
sequences. Deletions generally lead to 
loss or modification of a function (e.g., 
loss of the frosi-promoting activity of 
“ice-minus” bacteria). While deletions 
do not involve the mixing of gene pools 
and generally result in less hardy 
organisms, there can be circumstances 
where the loss of function may be 
significant (e.g. deletion may result in 
expression of otherwise repressed 
genes). Therefore, the Agency believes 
that deletions obtained with these 
techniques should be subject to PMN 
requirements. The Agency requests 
comments on this issue. 

EPA believes these same arguments 
apply to microorganisms produced 
through other techniques that can 
combine genetic material from 
organisms that do not exchange it in 
nature. Such techniques include cell 
microencapsulation and cell 
microinjection. Application of these 
techniques to microorganisms is in early 
stages of development. It is too soon to 
know whether they will be successfully 
used to produce “new” microorganisms 
for commercial use. Products of these 
techniques will be subject to TSCA only 
if they are applied to microorganisms. 
EPA requests comment on this issue. 
Cell microinjection and cell 
microencapsulation are defined in the 
glossary of this notice. 

iii. Microbial products of other 
biotechnology techniques that promote 
exchange of genetic material. Other 
techniques are being used to transfer 
genetic material between 
microorganisms; they are usually used 
among organisms that are closely 
related. These techniques include 
transformation, transduction, 


transfection, and techniques to promote 

plasmid transfer and conjugation. These 
techniques are defined in the glossary of 
this notice. 

The Agency has considered the 
factors which it uses to define “new” 
organisms; in this case, they do not 
clearly indicate how the techniques 
should be categorized. First, it is 
uncertain whether these techniques 
permit combinations that transcend 
natural boundaries. The Agency 
recognizes that these techniques can be 
used to transfer genetic material that 
could be exchanged in nature, and that 
some of them involve natural 
mechanisms for gene transfer. However, 
it has been shown that these techniques, 
together with artificial selection, can be 
used to develop microorganisms with 
particular traits that have not been 
found in nature (e.g., combinations of 
plasmids from various organisms in a 
pollutant-degrading microbe (Ref. 14)). 

Second, the fact that these techniques 
usually involve significant human 
intervention at the cellular or 
subceliular level, and the degree to 
which the transfer mechanisms are 
artificially promoted, suggest that the 
resulting organisms should be 
considered “new.” 

Given the uncertain and perhaps 
competing considerations described 
above, the Agency is unsure as to 
whether the products of these 
techniques should be considered “new,” 
and requests comment on the issues. 

iv. Microbial products of undirected 
mutagenesis. Certain techniques of 
biotechnology allow the development of 
microorganisms not by the combination 
of genetic material from different 
organisms, but by the artificial induction 
of mutations within organisms. These 
techniques include the longstanding use 
of undirected mutagenesis techniques to 
develop mutant microorganisms for the 
production of foods, pharmaceuticals, 
and chemicals. Undirected 
mutagenesis—the random action of 
chemical and physical mutagens—can 
be used to produce qualitatively or 
quantitatively different gene products, 
including deletion mutations which may 
cause loss of functions. 

The question of whether these 
techniques produce “new” 
microorganisms can be viewed from 
several perspectives. On the one hand, it 
can be argued that products of 
undirected mutagenesis are naturally 
occurring because the changes induced 
could be detected in natural populations 
as spontaneous mutations. In addition, 
the process takes place within the 
natural gene pool of the population, and 
does not involve the introduction of 
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foreign genetic material. Human 
intervention, in this context, only 
accelerates the rate of occurrence and 
captures variation produced by 
mutation. 

On the other hand, it may be argued 
that mutation plus selection techniques 
involve chemical processing that 
fundamentally alters the gene pool of 
the population of manipulated 
organisms, even though the gene pool 
has not been expanded by addition of 
foreign genetic material. Undirected 
mutation depends on chemical or other 
techniques that randomly and 
artificially induce changes in genetic 
material at a radically accelerated rate. 
Selection is used to preserve changes 
that might have been eliminated by 
natural processes. Therefore, this 
process may lead to microorganisms 
that have been fundamentally altered, 
resulting in quantitative or qualitative 
differences in functions unlikely to occur 
in nature. These arguments would lead 
to the conclusion that the techniques 
produce organisms which are “new” and 
hence subject to PMN. 

EPA seeks comment on whether 
organisms produced by undirected 
mutagenesis are appropriately 
considered new, or whether there is a 
way to distinguish between new and 
naturally occurring organisms within 
this group. (Unit III.C of this notice 
discusses other authorities besides PMN 
that could be used to address mutated 
microorganisms; Unit III.D.4 discusses 
alternatives for addressing the Inventory 
status of new substances already in 
commerce.) 

v. Naturally occurring 
microorganisms. Microorganisms found 
in nature and used commercially 
without deliberate genetic intervention 
clearly are not “new chemical 
substances.” In addition, EPA believes 
that microorganisms developed solely 
through techniques of artificial selection 
should be considered naturally 
occurring. Artificial selection techniques 
impose conditions on the growth of 
naturally occurring microorganisms with 
the aim of favoring the multiplication of 
a particular organism that possesses a 
desirable trait. These variations result 
from spontaneous mutations or-natural 
genetic recombinations. Because the 
individual mutations occur without 
human intervention, and because it is 
difficult to define which selection 
pressures should be considered 
artificial, EPA does not believe it is 
feasible or appropriate to consider 
microorganisms produced through these 
techniques as new. However, the 
Agency requests comn ents on this 
question. 


3. Chemical substances produced by 
genetically engineered organisms. In 
many cases, genetically engineered 
organisms will be used to produce 


_chemicals, such as amino acids, 


peptides, proteins, enzymes, and 
biopolymers. When these substances 
are not listed on the TSCA Inventory, 
they are subject to PMN requirements. 
However, many chemical substances 
that are likely to be made in the future 
by genetically engineered 
microorganisms are already listed on the 
TSCA Inventory (e.g., methane, 
methanol, bacterial amylase, L- 
phenylalanine), because they are now 
produced by conventional methods. An 
argument could be made that these 
substances are new if produced by 
genetically engineered organisms, 
regardless of whether substances of the 
same name, made by conventional 
methods, are listed on the Inventory. 
However, EPA is not proposing at this 
time that chemical substances produced 
by genetically engineered organisms 
should be differentiated from existing 
products made by conventional 
methods. 

The Agency recognizes that chemical 
substances produced by genetically 
engineered organisms could in some 
respects differ from the substances of 
the same name produced by other 
methods—for example, they could have 
different impurities. However, EPA 
anticipates that risks, such as those 
associated with impurities, can be 
adequately addressed through PMN 
review of the organism used to make the 
chemical substance. In reviewing a PMN 
on a microorganism used to produce a 
commercial product, EPA will pay 
special attention to any risks associated 
wiih residual organisms, organism 
fragments, or other impurities present in 
the final product. EPA will be able to 
use its section 5 authority to require 
data on these risks and to regulate the 
product purity, where necessary. 

At the same time, EPA retains the 
option of defining substances produced 
by genetically engineered organisms as 
new, because the Agency is not yet 
certain whether the potential impurities 
in these substances will in fact always 
be reviewed by EPA through other 
mechanisms. For example, animal and 
plant cells used to produce new 
products are not subject to PMN under 
the proposed approach (refer to Unit 
III.A.3). If such cells were used to 
produce a product already on the 
Inventory, the Agency would not receive 
a PMN on the cells, and would not be 
able to review the product for potential 
risks or impurities associated with the 
manufacturing process. Therefore, the 
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Agency requests comment on the 
adequacy of its proposed approach. - 

EPA could define substances 
produced by genetically engineered 
organisms as new by generically 
modifying all Inventory listings to 
exclude substances produced by 
genetically engineered organisms. In this 
case, PMNs would be required for 
substances produced by genetically 
engineered organisms, even if chemical 
substances with the same name (but 
produced by conventional methods) 
were listed on the Inventory. Once PMN 
review was completed, the substance 
would be listed on the Inventory by 
process as well as composition. 

Authority to narrow existing 
Inventory definitions in this way is 
provided by § 710.1(a) of the Inventory 
reporting rules, which states that “EPA 

. . will revise the categories of 
chemical substances [on the Inventory] 
and make other amendments as 
appropriate.” EPA has generally 
maintained that it can narrow or 
otherwise modify Inventory listings 
under this section, as long as in so doing 
it does not require PMN review of 
chemical substances already in 
commerce. To avoid this possibility, the 
Agency, as part of any action to exclude 
products of genetically engineered 
organisms from the Inventory, would 
request the public to identify 
commercial chemical substances 
already being produced by genetically 
engineered microbes and would retain 
them on the Inventory. 

In conclusion, EPA is not proposing at 
this time to amend the Inventory to 
differentiate products of genetically 
engineered organisms from substances 
produced by conventional methods. The 
Agency believes that (a) many of these 
products will be new under any 
definition and therefore will be subject 
to PMN requirements regardless, (b) in 
most other cases, PMN review of the 
new organism will be adequate to 
address risks associated with the 
synthesis and use of existing products, 
and (c) it could be administratively 
difficult to narrow the existing listings 
without inadvertently delisting existing 
genetically engineered substances. 
Nevertheless, EPA intends to consider 
this option if it finds that information 
provided in PMNs on the products of 
genetically engineered microorganisms 
is generally inadequate, that substances 
which could cause impurities are in fact 


’ not subject to PMN review, or that the 


PMN review of products of genetically 
engineered organisms will substantially 
add to public or environmental 
protection. Public comments on this 
issue are welcomed. 
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4. Research and development 
exemption. Section 5(h)(3) of TSCA 
exempts new chemical substances 
produced only in small quantities solely 
for research and development (R&D) 
from PMN requirments (“small 
quantities” must be defined by rule). 
R&D includes research or testing of a 
substance’s chemical, physical, 
production, and performance 
characteristics. As a result, the R&D 
exemption encompasses a relatively 
broad scope of activities, including 
monitored performance testing. Under 
EPA’s PMN rule (40 CFR 720.3(cc)), 
“small quantities” are those “not greater 
than reasonably necessary” for the 
purposes of R&D. Therefore, current 
requlations put no specific quantitiative 
limit on the size of R&D activities. These 
requirements are discussed more fully in 
the preamble to EPA’s PMN rule and in 
the notice clarifying those rules, 
published in the Federal Register of 
September 13, 1983 (48 FR 41132). 

The specific provisions of EPA’s PMN 
rule addressing the R&D exemption (40 
CFR 720.36 and 720.78(b)) are now 
subject to stay (48 FR 41132). Until final 
provisions are developed, persons 
producing new chemical substances 
under the R&D exemption must comply 
with section 5(h)(3) of TSCA and 
§ 710.3(y) of the Inventory rules. In 
particular, the R&D must be conducted 
under the supervision of a technically 
qualified individual, and manufacturers 
must notify al! persons involved in the 
R&D activities of risks they are aware 
of. 

An important issue for EPA in 
implementing the TSCA biotechnology 
program is whether significant risks 
could occur without Agency review if 
persons conducted R&D field tests of 
new microorganisms in an open setting. 
Concern for small-scale field testing of 
traditional chemicals is relatively low, 
because the amounts involved are likely 
to be small, and the area of application 
is geographically circumscribed. 
However, because microorganisms may 
reproduce and spread in the 
environment, EPA review at a later 
commercial stage for these types of 
products may be too late to prevent 
widespread exposure. 

The possibility of a gap in Federal 
authority to review field testing of 
genetically engineered organisms has 
been widely discussed. It was a major 
focus of the June 23, 1983 Congressional 
hearings on the environmental 
implications of genetic engineering (U.S. 
House of Representatives Subcommittee 
on Oversight and Investigations, and 
Subcommittee on Science, Research and 


Technology), and has been the subject 
of other discussions. 

Up to the present time, NIH, 
the RAC, is the major Federal agency 
that has reviewed field testing of 
microorganisms engineered by rDNA 
techniques. However, the NIH RAC’s 
authority is limited to research 
sponsored by institutions which receive 
NIH funds for rDNA research. Its 
guidelines and review are not binding 
for privately funded ventures (although 
voluntary compliance seems to have 
been effective to date), and it does not 
address organisms produced through 
techniques other than rDNA. As a result, 
it is possible that genetically engineered 
organisms that would eventually be 
reviewed under TSCA could be released 
to the environment as part of a field test 
before any review had occurred. 

To eliminate this possibility, EPA 
believes that it may be appropriate to 
require review of new microorganisms 
before they are tested in an open 
environment for TSCA purposes. One 
approach would be to limit the R&D 
exemption by rule to exclude field 
testing. Because living organisms might 
reproduce and spread in the 
environment, EPA believes that the 
quantities of organisms involved in 
field-testing may not be small for 
purposes of TSCA section 5(h)(3). 
Therefore, the Agency is considering 
initiating rulemaking to amend the 
definition of ‘small quantities solely for 
research and development” to exclude 
living microorganisms directly released 
to the environment. The effect of this 
amendment would be to eliminate the 
PMN R&D exemption for new field- 
tested microorganisms and ensure their 
review under TSCA before release. 

A number of difficult issues would 
have to be addressed in order to 
implement such an amendment to the 
R&D exemption. For example, clear 
definitions of “field testing” and “direct 
release to the environment” would have 
to be developed, so that researchers 
could determine what types of activities 
were subject. Greenhouse testing, for 
example, may involve releases to the 
environment which could in some cases 
be significant. Should greenhouse testing 
therefore be considered “direct 
release”? Should EPA set containment 
standards for greenhouses as a 
condition for being subject to the R&D 
exemption? Should EPA incorporate 
some portion of the RAC guidelines as 
conditions for the R&D exemption? 
These and other questions would be 
addressed during the process of 
amending the R&D exemption. In the 
meantime, the Agency welcomes 


comments and suggestions on these and 
related issues. 

Even under this approach, PMN 
requirements might not apply to purely 
academic or noncommercial field tests. 
TSCA section 5(i) specifies that, for the 
purposes of section 5, “manufacture” 
and “process” mean “manufacturing or 
processing for commercial purposes.” 
Therefore, PMN requirements, including 
any requirements extended to field 
testing, might not apply to purely 
academic field testing conducted for 
basic research rather than commercial 
intent. This may create an anomoly, 
because any risks associated with the 
field testing of a microorganism are 
independent of the commercial intent of 
the tester. The NIH RAC already 
provides considerable protection, and 
EPA believes it is appropriate for purely 
academic research to remain in the 
domain of the NIH, but the RAC’s 
mandate is limited to federally funded 
institutions and rDNA research. The 
issue of academic as well as commercial 
field testing is under discussion by the 
Federal Cabinet Council described in 
Unit IV.B. 

The Agency requests comments on the 
potential risks posed by small-scale 
field tests, the appropriateness of the 
approach EPA is considering for 
addressing these risks, possible 
alternatives, and the need to address 
purely academic or other 
noncommercial field testing. 

5. Other TSCA PMN exemptions. 
Section 5(h) provides for several other 
exemptions for PMN requirements. The 
most important of these for 
biotechnology may be section 5{h)(4), 
which allows EPA by rule to exempt 
from PMN requirements chemical 
substances that it finds will not present 
an unreasonable risk. For example, it 
might be possible to develop partial or 
complete exemptions for 
microorganisms used in closed systems 
with appropriate methods of 
containment. EPA requests comments 
on how the section 5({h)(4) authority 
could be used to reduce the impact of 
PMN requirements for specific 
categories or uses of genetically 
engineered organisms. 

Another important exemption 
provision may be section 5{h)({1), which 
provides for an expedited review (45 
days rather than the full 90 days) for 
new chemical substances manufactured 
for test marketing. This exemption may 
be appropriate for field tests and other 
limited commercial applications. 


C. Significant New Use Authority 


EPA recognizes that any practical 
approach to defining “new 
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microorganisms” under section 5 of 
TSCA will exclude some types of 
organisms and will therefore not 
address all potential risks. In particular, 
the approach outlined in this notice does 
not provide for PMN review of naturally 
occurring organisms introduced into 
environments where they are not native 
(nonindigenous microbes). In addition, 
organisms produced through some 
techniques for manipulating organisms 
(such as undirected mutagenesis and 
artificial selection) may not be covered 
under PMN, depending on the policy 
that EPA finally adopts. Under some 
circumstances, these organisms could 
involve risk to human health or the 
environment. In fact, the examples of 
environmental problems from 
microorganisms involve naturally 
occurring, nonindigenous forms 
introduced into new ecosystems (such 
as the Dutch elm disease). If concern 
warrants it, these or other risks not 
covered under PMN review could be 
addressed under the discretionary 
authorities of TSCA, such as the 
significant new use provisions of section 
5(a)(2). 

Section 5({a){2) authorizes EPA to 
determine by rule that a use of a 
chemical substance is a “significant new 
use.” Once a significant new use rule is 
promulgated for a specific substance or 
category of substances, companies are 
required to notify EPA 90 days before 
manufacturing or processing the 
substance for that use. As a result, EPA 
would te able to review risks associated 
with the new use before it occurred. 
This authority could be used to extend 
PMN-like coverage where concerns for 
potential risks warrant. For example, if 
concern for certain new commercial 
uses of nonindigenous (exotic) 
microorganisms is sufficient, EPA could 
define these uses as “significant.” 
Similarly, if organisms produced through 
undirected mutagenesis are determined 
to be naturally occurring and therefore 
not subject to PMN, and if it appears 
that they may pose potential risks, EPA 
could address these organisms through a 
significant new use rule. 

EPA is not now proposing to begin a 
significant new use rulemaking for 
microorganisms. However, the Agency 
believes that this authority may prove 
useful in ensuring review of specific 
applications of microbes not covered by 
PMN requirements, and requests public 
comment on the need for such rules. 


D. implementation Issues 


1. PMN requirements— a. Effective 
date. After reviewing public comments, 
EPA intends to issue a statement of 
policy, to be published in the Federal 
Register. This policy will identify which 


products of biotechnology are subject to 
PMN requirements and will announce 

an effective date for the requirement. 
The notice will also address the status 
of an “new” substances already in 
commerce. Under various alternatives 
EPA is considering, companies 
producing such organisms would be 
required to report their substances to the 
Inventory or submit a new PMN within a 
specified period of time. These 
alternatives are discussed in paragraph 
b below. 

b. Status of substances now in 
commerce. Although EPA does not 
believe that microorganisms developed 
through recombinant or other advanced 
techniques of genetic engineering are 
now being used for activities subject to 
TSCA, it recognizes that microorganisms 
developed through less advanced 
techniques, such as undirected 
mutagenesis, are being used for TSCA 
purposes. Examples of such activities 
include use of microorganisms for water 
pollution control and production of 
commercial chemicals. In fact, the 
Agency has reason to believe that 
hundreds or even thousands of mutated 
strains are now being sold or offered for 
sale in commerce for non-drug, non- 
food, and non-pesticidal applications. If 
EPA determines that new substances 
produced through these techniques will 
be subject to PMN, it will have to 
develop an equitable approach to 
handling substances already in 
commerce. 

EPA believes that the most 
appropriate approach may be to allow 
companies to report genetically 
engineered substances already in 
comunerce for the TSCA Inventory 
without going through PMN. This might 
be done either through voluntary 
reporting (which might be appropriate if 
only a few companies were affected), or 
through a rule under TSCA section 8 (a) 
and (b), EPA’s authority for compiling 
and keeping current an Inventory of 
existing chemicals. The Agency believes 
that this approach is appropriate 
because its interpretation of the 
applicability of TSCA to biotechnology 
is relatively recent, and companies may 
have entered this area believing in good 
faith that they were not subject to PMN. 
An alternative would be to require 
PMNs from companies for any “new” 
organisms now in commerce. While this 
approach would mean that EPA would 
review these organisms under the PMN 
authority, it is not consistent with the 
preventive function of section 5—the 
uses subject to PMN notification would 
already have occurred—and could be 
extremely burdensome on industry and 
EPA's review resources. Therefore, EPA 


does not favor this alternative. EPA 
requests comments on these and other 
approaches to handling “new” 
organisms already in commerce, 
particularly with respect to their 
practical implications and their 
implications for health and the 
environment. 

c. PMN rules and form. EPA issued a 
final PMN rule published in the Federal 
Register of May 13, 1983 (48 FR 21722) 
and clarified it in a notice published in 
the Federal Register of September 13, 
1983 (48 FR 41132). EPA is revising 
several provisions of the rule—relating 
to the conditions of the R&D exemption 
and to data requirements in PMNs. It 
expects to propose revised language in 
the near future. 

The PMN rule defines the chemical 
substances that are subject to 
notification requirements, specifies 
information requirements, establishes 
procedures for handling confidential 
business information, establishes EPA 
review procedures, and implements 
other provisions of section 5. EPA 
believes that in most respects these 
requirements are appropriate for PMNs 
on new microorganisms. However, 
certain aspects of the rule and the 
guidance given by EPA in the preamble 
may not apply. In particular, EPA does 
not believe that the PMN form required 
by the rule will be useful either to 
submitters of notices on new organisms 
or to the Agency. Therefore, it would not 
expect PMN submitters to use this form. 
In the future, EPA expects to develop 
generalized guidance for persons 
submitting PMNs on new 
microorganisms. In any case, however, 
companies would be encouraged to 
contact OTS well before submission of a 
PMN for more specific guidance on the 
level of data appropriate for the notice. 
Unit IILE of this notice describes in 
general terms the kind of information 
EPA would expect to see in a PMN ona 
new genetically engineered organism. 

EPA recognizes that there is a growing 
commercial! enterprise that supplies 
biotechnology research reagents, 
including commercial production of 
vectors, linkage sequences, reagents for 
nucleic acid synthesis, etc. As long as 
these substances are sold solely for use 
in R&D activities by the companies 
purchasing them, they would be exempt 
from PMN. This is consistent with 
treatment of other research chemicals 
under TSCA (see PMN rule, 48 FR 21722, 
and clarification, 48 FR 41132). 

EPA requests comments on the 
applicability of other aspects of the 
PMN rule to new biotechnology 
products. 





Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Notices 


2. Applicability to isolated nucleic 
acid fragmenis. Because PMN 
requirements apply to all isolated “new 
chemical substances” used for non-R&D 
purposes, and not simply to the nucleic 
acid in the new microorganism, these 
requirements would apply to isolated 
DNA and RNA fragments and 
recombinant DNA and RNA (e.g., 
plasmids), as well as to the “final” 
recombinant organisms, if they were 
used or distributed for purposes other 
than R&D. However, EPA believes that 
DNA fragments and plasmids will 
generally be isolated only within the 
context of R&D activities and therefore 
would not be subject to PMN 
requirements. 

DNA fragments and plasmids could 
also be isolated for the purposes of 
medical testing. As either drugs or 
medical devices, such fragments would 
not be subject to PMN requirements. 

EPA requests comments on the 
practical implications of these 
requirements to persons engaged in 
commercial biotechnology. 

3. Confidentiality. Section 14 of TSCA 
provides for proteciion of confidential 
business information submitted under 
any authorities of the Act. 
Confidentiality provisions are addressed 
in detail in the preamble to the PMN 
rules and in the rule itself (40 CFR 720.80 
through 720.90). 

4. Inventory and nomenclature issues. 
After a new chemical substance has 
completed PMN review and entered 
commercia! production, it is listed on the 
TSCA Chemical Substance Inventory. 
Subsequently, anyone may make the 
substance described on the Inventory 
for purposes subject to TSCA without 
submitting a PMN. For this reason, 
Inventory listings, particularly listings of 
substances of unknown or variable 
composition or biological materials 
(UVCBs), are of central importance in 
defining PMN requirements. To specify 
the product adequately, these listings 
include not only the substance name, 
but also a brief definition. An overly 
broad definition for a complex 
substance might allow the manufacture 
of substances with significantly different 
properties without PMN review, because 
they would fall within the general 
description on the Inventory. An overly 
narrow definition, on the other hand, 
might unnecessarily require new PMN 
submissions because’of slight 
modifications in process or product 
composition. Any system for listing 
complex substances on the Inventory, 
therefore, requires a balance between 
practical and risk-related 
considerations. 

In listing biotechnological substances 
on the Inventory, EPA must also decide 


how to identify isolated DNA and RNA 
segments and whether to identify 
nucleic acids within living organisms as 
nucleic acids or as microorganisms. 

EPA intends to work with interested 
members of the public to develop a 
listing scheme that defines 
microorganisms (or nucleic acids) 
unambiguously, is practical and 
comprehensible, and ensures that the 
listings are sufficiently narrow to allow 
review of legitimately “new” or different 
microorganisms with the potential for 
different risks. Currently, a number of 
microorganisms are listed on the 
Inventory by genus and species. EPA, 
however, believes that the way in which 
these microorganisms are listed is too 
broad for genetically engineered 
microbes. More specific descriptors 
might also go into the Inventory 
definition of a new microorganism to 
more clearly identify it and differentiate 
it from other microbes. For example, a 
microorganism produced by rDNA 
techniques might be listed by such 
factors as the name of the source 
organism, isolation methods, vectors 
used, the host, or other features. EPA is 
now investigating how these or other 
descriptors could be combined to 
develop adequate Inventory definitions. 

EPA recognizes that much of this 
information may be confidential, just as 
the identify of numerous chemical 
substances now listed on the Inveniory 
is confidential. When a substance’s 
identity is confidential, EPA lists the 
substance on the publicly available 
Inventory by a generic name, shielding 
the confidential information. Inventory 
confidentially procedures are 
established in 40 CFR 710.7 and Subpart 
E of Part 720. 

OTS has prepared a background 
document discussing possible Inventory 
listing systems in more detail. Persons 
interested in the nomenclature issue 
may obtain this document from the OTS 
Public Information Office at the address 
listed at the beginning of this notice. The 
Agency encourages the public to 
comment on the approaches it is 
considering and to suggest alternatives. 

5. Issues related to other TSCA 
authorities. As discussed above, TSCA 
provides EPA a wide range of 
authorities to collect information, 
require testing of, and regulate exposure 
to TSCA-covered chemical substances 
and mixtures. However, EPA believes in 
general that the PMN authority will 
provide sufficient oversight of 
biotechnology products. Nevertheless, 
several existing requirements under 
TSCA impose responsibilities on 
manufacturers, processors, or 
distributors of all chemical substances. 
Therefore, these requirements may 
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affect the bictechnology industry. The 
most importance of these authorities, 
sections 8(c}, 8(e), and 13, are discussed 
briefly below. 

a. Section 8(c). EPA issued a final 
section 8(c) rule, published in the 
Federal Register of August 22, 1983 (48 
FR 38178), that requires manufacturers 
and certain processors of TSCA-covered 
chemical substances and mixtures to 
keep records of “significant adverse 
reactions to health or the 
environment . . . alleged to have been 
caused by the substance or mixture.” 
Persons who manufacture or process 
microbial] products that fall under the 
TSCA definition of “chemical 
substances” should consult the final 
section 8{c}) recordkeeping rule. 

b. Section 8{e). Section 8{e) of TSCA 
requires manufacturers, processors, and 
distributors of chemical substances or 
mixtures to notify EPA immediately of 
any new information “which reasonably 
supports the conclusion that such 
substance or mixture presents a 
substantial risk of injury to health or the 
environment.” EPA issued a section 8(e) 
policy statement published in the 
Federal Register of March 16, 1978 {43 
FR 11110) providing guidance on this 
requirement. Persons manufacturing, 
processing, or distributing microbial 
products for TSCA purposes will be 
subject to this requirement and should 
consult the policy statement to 
determine their responsibilities under 
section 8(e). 

c. Section 13. Section 13(a) of TSCA 
prohibits entry into the United States of 
any chemical substance or mixture that 
is not in compliance with TSCA 
statutory and regulatory requirements. 
To implement this provision, the U.S. 
Customs Service issued a rule requiring 
importers of chemical substances in 
bulk or as part of mixtures to certify ai 
the port of entry (1),that the substances 
in the shipment are subject to TSCA and 
comply with all applicable TSCA rules 
and orders, or (2) that the chemicals are 
not subject to TSCA (August 1, 1983, 48 
FR 34734). EPA issued a notice 
published in the Federal Register of 
December 13, 1983 (48 FR 55462) 
interpreting these requirements. 

Importers of naturally occurring 
products, such as lumber, vegetable oils, 
and natural rubber, must comply with 
these certification requirements. Thus, 
importers of microbial products 
(including for use in R&D) are generally 
required to certify that their products 
comply with TSCA, or that they are not 
subject to the Act. Until PMN 
requirements for “new” microorganisms 
are in effect, the importer will be able to 
certify compliance, regardless of 
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whether or not the microbial product is 
genetically engineered. 

For further information on section 13 
requirements, importers should contact 
the OTS TSCA Assistance Office. 


E. Nature of EPA’s PMN Review 


OTS has prepared a background 
document describing possible 
information that could be submitted in a 
PMN on a microorganism and a plan for 
conducting PMN reviews. This 
document is available from the OTS 
Public Information Office at the address 
listed at the beginning of this notice. 

The following unit more generally 
describes the types of information and 
data that EPA would expect to receive 
in PMNs for genetically engineered 
microorganisms, and how OTS intends 
to conduct PMN reviews for these 
microorganisms. 

1. Authority to obtain information. 
Unlike pesticide and drug statutes, 
TSCA does not impose a priori testing 
requirements on new chemical 
substances. The Act requires submitters 
to provide certain information on 
chemical identity and exposure to the 
extent that it is “known or reasonably 
ascertainabie” to the submitter. 
Submitters must also provide health and 
environmental test data in their 
possession or control. These basic 
information requirements are explained 
in detail in the PMN rule (48 FR 21722) 
and clarification notice {48 FR 41132). 

EPA has 90 days, extendable to 180 
days for good cause, to review the data 
submitted on a new chemical substance. 
After the review period has expired, 
manufacture may begin unless EPA has 
taken action to control the substance. 
Where information provided in a PMN is 
insufficient for a “reasoned evaluation” 
of the health and environmental effects 
of the new substance, section 5{e) 
provides EPA with authority to ban or 
regulate the substange, pending the 
development of data. To invoke this 
authority, EPA must find (a) that the 
substance may present an unreasonable 
risk, or (b) that the substance will be 
produced in substantial quantities, and 
it may reasonably be-expected to enter 
the environment in substantial quantity 
or there may be significant or 
substantial human exposure to it 
(section 5{e)(1)({A)(ii)(1).) 

EPA believes that this section 
provides adequate authority to control 
potential risks where specific concerns 
are identified or exposure may be 
significant. Because of the high degree of 
uncertainty associated with the use of 
genetically engineered organisms in the 
environment, there may be insufficient 
data from which to extrapolate or 
estimate risks. Also, because the 


organisms may reproduce and grow in 
the environment, the release of 
relatively small quantities may lead to 
substantial exposure. Therefore, in 
cases where data are insufficient for a 
reasoned evaluation of the risks and 
where even relatively limited amounts 
are released, the section 5(e) authority 
will be an appropriate tool to obtain 
data and, if necessary, to regulate 
genetically engineered organisms used 
for commerical purposes. 

To avoid unnecessary action under 
section 5{e) or other authorities, persons 
likely to be subject to PMN requirements 
should consult EPA early to identify 
data and other information that might be 
developed for a PMN. Information needs 
are discussed in more detail below and 
in a background document 
accompanying this notice. 

2. Types of information required. 
Because of the wide variety of 
microorganisms and applications likely 
to be reviewed in the PMN program, and 
the absence of generally accepted 
principles of risk assessment for 
genetically engineered microorganisms, 
OTS does not believe that rigid guidance 
on minimum data is appropriate. For the 
foreseeable future, OTS intends to 
decide the level of information 
appropriate for a “reasoned evaluation” 
of engineered organisms on a case-by- 
case basis. However, as the Agency 
gains experience in the review of 
nonindigenous and genetically 
engineered microorganisms and their 
products under both TSCA and FIFRA, 
and with the development of risk 
assessment methods, EPA believes that 
it will be possible and desirable to 
develop more specific guidelines on the 
level of test data and other information 
that might be submitted and how these 
data might be used in the evaluation of 
products of biotechnology. 

Data necessary for assessment of a 
microorganism will vary according to 
the risk potential of the organism. For 
example, OTS would generally need 
more definitive data on the use of a 
genetically engineered microbe in the 
open environment than in a closed 
system. Similarly, the Agency would 
generally expect more information on 
organisms that survive and reproduce 
than for those that will not survive in 
the environment, or that can be 
effectively contained. The Agency 
would be more concerned and would 
expect more information if the parent or 
subject organism is pathogenic or toxic 
to humans, plants, animals, or other 
microbes; if the parent or subject 
organism has a function that is 
ecologically disruptive (e.g., organisms 
which are extremely competitive for 
common organic substrates in soil); if 


the parent or subject organism has a 
poorly characterized genome; or if the 
genetic material is unstable or could be 
transmitted to other organisms. 

In all cases, OTS would expect 
enough information to identify an 
organism unambiguosly, both to support 
an assessment of risk and to list the 
organism on the Inventory. This would 
include information on (a) sources of the 
introduced nucleic acids, (b) how the 
nucleic acids were manipulated, 
including information about hosts, 
vectors, etc., and (c) what protein or 
special function was produced. Data on 
the parent organisms and the resulting 
organisms might include physiological, 
pathological, genetic, cultural, 
taxonomic, and ecological 
characteristics. 

If an organism is intended for use in 
physically contained systems, 
information about growth conditions, 
containment methods (including 
emergency back-up systems if the 
organism is potentially harmful or might 
be inadvertently released), workplace 
exposure and worker practices, possible 
releases, and disposal might be 
appropraite. If the organism is used to 
produce commercial substances, OTS 
would expect data on the purity of the 
final product and the presence of any 
residual organisms or contaminants in 
the product. 

If the organism is to be used in the 
environment, EPA would expect 
additional information, including 
information on intended uses, the 
manner in which the organisms will be 
applied, and descriptions of the target 
environment, including the organisms 
and ecological systems potentially 
subject to exposure. Testing in 
microcosms or other simulated 
environments may be necessary to 
answer such questions as whether an 
organism may survive, replicate, be 
transported, or exchange genetic 
material with other organisms. Factors 
that limit the mobility or survivability of 
the organisms or their genetic material 
(e.g., via genetic transfer) will also be 
significant considerations in the risk 
evaluation. In addition, particularly 
where organisms may survive, test data 
such as those described in OPP’s 
Subdivision M Guidelines, described in 
Unit Il of this notice, may be 
appropriate. 

Submitters should also include 
information developed for an 
Institutional Biosafety Committee or the 
NIH RAC, or information related to 
health and environmental safety 
developed to comply with other statutes 
(for example, data developed on an 
organism originally used for food or drug 
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purposes might be applicable to later 
uses of the organism for TSCA 
purposes). 

3. Conduct of review. The Agency 
recognizes the complex issues 
associated with the review of 
genetically engineered microorganisms, 
particularly when released to the 
environment. Because of the absence of 
formalized risk assessment 
methodologies and the limited data base 
in this area, expert judgment is critical 
in determining information needs and 
reviewing potential risks. The review of 
such organisms may require expertise in 
such areas as microbial, plant, and 
animal ecology and pathology; human 
health and environmental risk 
assessment of living organisms; and 
molecular and microbial genetics. 
Because of the range of expertise that 
may be required in any given case, OTS 
intends to supplement its expertise by 
drawing from other offices within EPA 
in the review of new microorganisms 
and to use expert consultants from other 
Government agencies and academia, 
where appropriate. The Agency also 
plans to rely on the federal 
Biotechnology Advisory Board and an 
EPA biotechnology advisory committee 
to provide expert advice and promote 
consistent review procedures. The 
details of this proposed advisory system 
are described in the preface to this FR 
notice. 

Because of the complexity of review 
issues, and the limited length of the 
PMN review period, OTS will encourage 
persons to consult with it before 
submitting a PMN on 4 new 
microorganism. OTS routinely offers 
manufacturers the opportunity for 
prenotice consultation concerning PMN 
submissions; this would be particularly 
important for biotechnology. During the 
period of prenotice consultation, OTS 
would be able to provide guidance on 
appropriate levels of information for a 
notice, and manufacturers would be 
able to describe the specifics of their 
situation. 

Within 5 days of receipt of a notice, 
OTS will, in accordance with section 
5(d)}(2), issue a notice in the Federal 
Register stating the identity of the new 
chemical substance, the category of use, 
a summary of test data submitted in the 
notice, and the submitter’s identity. 
When information is claimed 
confidential, it will be shielded by a 
generic description. In addition, OTS 
will maintain a sanitized copy of the 
PMN in the OTS Public Information 
Office, at the address listed at the end of 
this notice. OTS will welcome comments 
from interested members of the public 
on the PMN. The public is generally 


given 30 days to comment on a PMN 
after publication of the section 5(d)(2) 
notice. 


IV. Intra-Agency, Interagency, and 
International Activities 


A. Coordination Within EPA 


Several EPA program offices in 
addition to OPTS have authority 
relevant to biotechnology (see the 
regulatory matrix elsewhere in this 
notice). The Office of Solid Waste and 
Emergency Response (OSWER), for 
example, will be responsible for 
regulating solid waste produced by 
companies using biotechnology and is 
exploring a variety of approaches for 
using genetically engineered 
microorganisms to degrade pollutants. 
The Office of Water has similar 
responsibility for process effluents, 
water pollution control, and other water- 
quality issues. In addition, since 1977 
ORD has supported research in the use 
of engineered organisms to degrade 
pollutants and in the development of 
testing protocols for microbial 
pesticides. This research has formed the 
basis of OPP’s testing guidelines for 
microbials, described in Unit II of this 
notice. Over the next several years, 
ORD will be increasing its research 
support to the program offices. A 
description of ORD’s research agenda in 
biotechnology is available as a support 
document to this notice. 

EPA is taking steps to ensure that the 
biotechnology activities of its program 
offices are coordinated and the 
expertise in each of the offices is shared. 
To achieve this end, EPA has organized 
an Agency-wide biotechnology 
committee, made up of senior staff from 
its various offices. This group will 
provide policy and scientific support to 
the different program offices. The panel 
will provide a mechanism for securing 
Agency experts for the review of 
nonindigenous and genetically 
engineered microorganisms and of 
technical documents prepared by the 
program offices. 


B. Interagency Coordination 


A number of other Federal agencies 
besides EPA have direct interest in the 
promotion cr oversight of biotechnology. 
NIH, FDA, USDA, and OSHA have 
review and regulatory authorities over 
biotechnology. (USDA in fact has 
statutes which apply to some of the 
same organisms EPA regulates, as 
described in Unit I.B.4). In addition, 
NIH, USDA, the National Science 
Foundation, the Department of Defense, 
and the Department of Energy, among 
other agencies, have committed 
significant resources to biotechnology 
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research. The Commerce Department— 
particularly through the Patent Office, 
the International Trade Administration, 
and the National Bureau of Standards— 
has a major interest in economic and 
trade aspects of the biotechnology 
industry. The State Department has also 
been involved in international policy, 
scientific, and trade issues. EPA will be 
cooperating with these agencies as they 
implement their respective mandates. 

EPA's particular concern for 
interagency coordination lies in the area 
of health and environmental risks. EPA 
representatives from ORD and OPTS 
serve as nonvoting liaison to the NIH 
RAC; EPA’s biotechnology committee 
described above will be able to provide 
guidance to the Agency’s RAC 
representatives on specific 
environmental issues under review by 
that committee. More broadly, EPA is 
participating with other Federal 
agencies in a review by the Cabinet 
Council on Natural Resources and the 
Environment on Federal procedures and 
regulations related to biotechnology. In 
addition, EPA is working with other 
agencies to address such issues as 
mechanisms for sharing Federal 
expertise and coordinating research and 
consistency of risk assessment methods 
and philosophies in the different 
agencies. 


C. International Activities 


Biotechnology raises issues of 
international as well as domestic 
coordination. Most of the U.S.’ major 
trading partners, includinghe European 
Economic Community nations and 
Japan, are promoting the 
commercialization of genetic 
engineering techniques and are 
reviewing possible regulatory 
approaches. Because risks from 
organisms introduced into the 
environment may be international in 
scope, and because the manner in which 
regulations for biotechnology are 
implemented in the United States will 
have a direct impact on the 
competitiveness of U.S. producers in 
both domestic and world markets, 
international cooperation is essential. 
Inconsistent or duplicative domestic 
regulation will put U.S. producers at a 
competitive disadvantage. In addition, 
certification systems which favor 
domestic products, if adopted by our 
trading partners, will create substantial 
nontariff barriers to trade and block 
market access. Therefore, during the 
development of the U.S. regulatory 
procedures for biotechnology products, 
attention will be paid to the need for 
achieving consistency in national 
regulation and international 





harmonization. With respect to 
international harmonization the U.S. will 
seek to promote scientific cooperation, 
mutual understanding of regulatory 
approaches and international agreement 
on a range of common technical issues 
such as the development of consistent 
test guidelines, laboratory practices, and 
principles for assessing potential risks. 
The Organization for Economic 
Cooperation and Development (OECD) 
has formed a working group on 
biotechnology safety and regulation. 
EPA, through OTS and ORD 
representatives, is participating with the 
Departments of State, Agriculture, and 
HHS on the U.S. delegation. The goal of 
the OECD biotechnology working group 
is to review and monitor member 
nation’s biotechnology regulations and 
risk assessment approaches as a step 
toward international harmonization. 
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VI. Public Record 


EPA has established a public record 
for this statement of policy. 

Records related to this document 
(docket number OPTS-00049) are 
available for inspection in Rm. E-107, 
401 M St. SW., Washington, D.C. 20460 
from 8:00 a.m. to 4:00 p.m., Monday 
through Friday, except legal holidays. 
The record includes all information 
considered by EPA in formulating this 
policy. References cited in Unit VI are 
available for inspection in Rm. E-107, 
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401 M St. SW., Washington, D.C. 20460 
from 8:00 a.m. to 4:00 p.m., Monday 
through Friday, except legal holidays. 
The record includes all information 
considered by EPA in formulating this 
policy. References cited in Unit VI are 
available in the OTS Library, Rm. E-447. 
The list below describes the information 
in the record. 

1. OTS support and background 
documents on PMN review information 
needs and Inventory listing prepared as 
background for this notice. 

2. Consultant reports prepared under 
contract to EPA used in developing this 
notice. 

3. Statement of Don R. Clay, Acting 
Administrator, EPA Office of Pesticides 
and Toxic Substances, before the 
Subcommittee on Science, Research, 
and Technology, and Subcommittee on 
Investigations and Oversight, Committee 
on Science and Technology, U.S. House 
of Representatives, June 22, 1983, and 
related documents. 

4. EPA correspondence to persons 
outside EPA concerning applicability of 
TSCA to biotechnology. 

5. General statement of policy on the 
regulation of Biorational Pesticides (40 
FR 94:23994), May 14, 1979. 

6. A list of key events in the 
development of OPP’s regulation of 
microbial pesticides. 

7. A background paper by Betz, et. al., 
discussing the current regulatory status 
and the potential hazards posed by 
genetically engineered microbial 
pesticides, 1983. 
~ 8. Subdivision M of EPA's Pesticide 
Assessment Guidelines. 

9. Final Report: Biorational Workshop, 
Gulf Breeze, Florida, August 1983. 

10. Final Report: Human Hazard 
Evaluation Testing for Biorational 
Pesticides, AIBS, July 1980. 

11. Memo regarding Applicability of 
FIFRA or TSCA to Microbial Agents 
Used to Control Ice Nucleation, from 
OGC to OPTS, October 26, 1983. 

12. Documents related to EPA’s 
biotechnology research strategy and 
biotechnology workshops developed by 
the Office of Research and 
Development. 

The docket of the record detailing its 
specific contents is available in the OTS 
Reading Room. 


DEPARTMENT OF AGRICULTURE 


Statement of Policy for Regulations 
Biotechnology Processes and Products 


Summary: This statement describes 
USDA’s regulatory policy regarding use 
of biotechnology processes and products 
in agriculture-and foresiry. It is not an 
exhaustive set of application 
requirements. It is intended to assist 


those entities engaged in biotechnology 
research, development, testing, 
evaluation, production, and application 
in understanding clearly how USDA will 
approach the regulation of industry's 
processes and products. 

Address: Send written comments by 
mail or bring comments to: Ms. Karen 
Darling, Deputy Assistant Secretary, 
Marketing and Inspection Services, 
USDA, Room 242-E, Administration 
Building, 12th and Independence 
Avenue, SW., Washington, DC 20250. 
Telephone: Area Code (202) 447-4256. 

For Further Information Contact: Dr. 
James W. Glosser, Assistant to the 
Administrator, Animal and Plant Health 
Inspection Service, USDA, Room 300-E, 
Administration Building, 12th and 
Independence Avenue, SW., 
Washington, DC 20250. Telephone: Area 
Code (202) 447-3580, or Dr. Edgar L. 
Kendrick, Administrator, Office of 
Grants and Program Systems, USDA, 
Room 326-A, Administration Building, 
12th and Independence Avenue, SW., 
Washington, DC 20250. Telephone: Area 
Code (202) 475-5720. 

Introduction: This document is 
intended to inform the public, scientists, 
and industry of USDA’s current 
perspective on the regulation of 
biotechnology processes and products. It 
describes the regulatory policies, the 
regulatory framework, and procedures 
for oversight in agriculture and forestry 
biotechnology. 

Biotechnology is the application of 
biological systems and organisms to 
technical and industrial processes. 
Applied to agriculture and forestry, it is 
any technique that uses living biological 
systems to make or modify products, to 
improve plants or animals, or to develop 
microorganisms for specific uses. 
Although the use of living biological 
systems in the genetic manipulation of 
organisms dates from man's recognition 
that animals and crop plants could be 
selected and crossbred to produce a 
desired phenotype, during the past half- 
century, increased knowledge of 
molecular genetics has added to the 
sophistication of the genetic engineering 
of microorganisms. The manipulation or 
movement of genetic material by 
recombinant DNA technology arose 
about a decade ago and is often referred 
to as “modern biotechnology.” The 
development of monoclonal antibodies 
from hybridoma techniques is also 
referred to as “modern biotechnology.” 
The application of modern 
biotechnologies has made it possible to 
perform genetic engineering procedures 
and to develop moncclonal antibody 
products with an increasing number of 
applications in agriculture and forestry 
programs. 
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Under the jurisdiction provided by 
numerous statutes (see attached matrix), 
USDA regulates and conducts research, 
among other areas, in animal biologics, 
organisms and vectors, importation and 
interstate movement of animals, plants, 
plant products, noxious weeds, seeds, 
inoculants, and other articles. 

The USDA has regulated, overseen, or 
collaborated in developing a vast 
number of biotechnological products 
and processes, new and old. As one 
example, in the exercise of this 
regulatory authority, the Animal and 
Plant Health Inspection Service (APHIS) 
has issued within the last two years 
seven licenses under the Virus-Serum- 
Toxin Act (21 U.S.C. 151-158) for five 
products produced by modern 
biotechnology procedures. These 
licenses were for bacterins, 
bacterintoxoids, and monoclonal 
antibodies for immunological or 
diagnostic uses. Additionally, there are 
at least 12 new license applications 
presently under review on a case-by- 
case basis. 

There exists in the agricultural and 
forestry community a system for the 
assessment of new cultivar, germplasm, 
or microorganisms before their 
commercial release. For decades, the 
agricultural community, including State, 
Federal, and industrial researchers, 
have continuously assessed the impact 
of plant, animal (including invertebrate), 
and microbial species in a wide range of 
cropping and animal production 
systems, in order to assure stable 
agricultural! production, as well as 
protection and preservation of the 
environment. The evaluation and 
approval procedures currently practiced 
are outlined in detail in a recent 
publication from the National 
Association of State Universities and 
Land Grant Colleges (NASULGC), 
Division of Agricultural Committee on 
Biotechnology. 

Although USDA’s initial concerns 
about safety of the modern 
developments in biotechnology were at 
the laboratory level, technological 
progress has extended these safety 
concerns to field research and industrial 
applications and production. As a 
consequence, USDA emphasizes the 
need for agency oversight at all stages, 
including research, development, testing, 
evaluation, production, application, and 
disposal. To date, no unique or safety 
problems have been associated with 
products of genetic engineering, 
conventional or modern. 


1 Emergency Biotechnologies in Agriculture: 
Issues and Policies. Progress Report III, November 
1984. 
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I. Mandate of the USDA 


The mandate of the USDA, simply 
stated, is to protect and enhance 
agriculture and forestry in the United 
States. 

In order to implement this broad 
mandate, USDA's authority includes 
responsibility to administer programs 
relating to research and development; to 
fund cooperative interaction, marketing 
and application of products research; to 
manage, protect, and enhance resources; 
and to regulate activities. In addition, 
the Department is chartered to develop 
new markets for U.S. agricultural 
commodities, to improve soil and land 
use techniques, and to improve 
agricultural production of animals and 
plants resistant to stress. 


Il. Historical Perspective 


For decades, agriculturists and 
botanists have introduced 
nonindigenous organisms into the 
continental United States, enabling 
animals and plants not indigenous to 
North America to become an important 
part of our major food sources and to 
provide new ornamental species. USDA 
conducts research on these organisms 
and has developed regulatory processes 
which control the introduction of foreign 
organisms into the United States based 
on their potential application to natural 
and agricultural ecosystems. These 
processes have effectively safeguarded 
our agricultural ecosystems against the 
introduction of foreign pests and 
pathogens. 

Many plant and animal species have 
also been introduced through various 
genetic techniques. In fact, scientists 
have long been able to create new gene 
combinations within single organisms— 
even creating new species—through 
mutagenesis, cross-hybridization, and 
other breeding techniques. USDA has 
vast amounts of expertise and scientific 
data relevant to the evaluation of safety 
and efficacy of organisms or other 
products derived from modern 
biotechnology procedures, because 
these products are not fundamentally 
different from products obtained by 
coventional technology. 

The USDA has been in the forefront in 
the development of modern 
biotechnology. USDA representatives 
were active participants at the early 
meetings and workshops where policy 
decisions were made regarding 
recombinant DNA research. In 1976, a 
committee was formed in USDA for 
purposes of coordinating research 
policies among the various agencies in 
the Department, and between the USDA, 
the National Institutes of Health (NIH), 
and the National Science Foundation 


(NSF). This committee, authorized by 
the Secretary, is called the Agriculture 
Recombinant DNA Research Committee 
(ARRC). 

Further, with regard to DNA research 
the USDA recognized that a uniform set 
of guidelines should be followed for 
research regardless of the source of 
research funding. The Department 
endorsed and adopted the NIH 
Guidelines for Research Involving 
Recombinant DNA Molecules for 
coordinating interagency research 
review, and established an internal 
policy requiring compliance with these 
guidelines as a condition for receiving 
funds for research.? 


III. Regulatory Philosophy 


USDA anticipates that agriculture and 
forestry products developed by modern 
biotechnology will not differ 
fundamentally from conventional 
products. 

We believe that the existing 
regulatory framework of USDA 
combined with the NIH Guidelines 
which are mandatory for all research 
grants are adequate and appropriate for 
regulating research, development, 
testing and evaluation, preduction, and 
application, of these biotechnology 
products. Should any new processes or 
products be shown to require additional 
regulatory measures, USDA will amend 
its regulations or will request additional 
authority. 


IV. Existing Regulatory Framework 
A. Overview 


The various animal quarantine and 
related laws, namely 21 USC 102-105, 
111, 114a-114h, 115-130, 134-134h, and 
135-135b, provide the authority to 
regulate the importation, exportation, 
and interstate movement of certain 
animals to prevent the introduction and 
spread of contagious, infectious, or 
communicable diseases of animals or 
poultry. 

Under authority of various plant 
quarantine and related laws, namely 7 
USC 147a, 148, 148a-148e, 150aa-jj, 151- 
164a, 166-167, and 2801-2813, USDA: (1) 
regulates the importation into and 
dissemination within the United States 
of plant pests, nursery stock, and other 
plants and plant products, and any 
product or article which may contain a 
plant pest at the time of movement, (2) 
inspects plants and plant products 

‘offered for export, and (3) issues 
permits, promulgates quarantines, and 
regulates movement of noxious weeds 


2 “Memorandum to Heads of Department 
Agencies: Guidelines for Research Involving 
Recombinant DNA Molecules,” October 15, 1979. 
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into and through the United States or 
interstate. 

The USDA is responsible for all 
veterinary biologics imported into’ the 
United States or shipped in interstate 
commerce. Pursuant to the Virus-Serum- 
Toxin Act (21 USC 151-158), USDA 
regulates the movement and/or 
production of viruses, sera, toxins, and 
analogous products intended for 
treatment of animals, and of organisms, 
vectors, and products used in research 
and evaluation. 

Within the framework of the Federal 
Meat Inspection Act (21 USC 601 et seq.) 
and Poultry Products Inspection Act (21 
USC 451 et seq.) USDA regulates the 
slaughtering and processing of meat and 
meat food products and poultry and 
poultry food products derived from 
animals which have been administered 
drugs, biologics, or pesticides for 
experimental testing. These regulations 
provide that no animal used,in research 
involving an experimental biologic 
product, drug, or chemical shall be 
eligible for slaughter at an official 
establishment unless certain conditions 
are met. These conditions include 
demonstrating that the use of such 
biological product, drug, or chemical wil! 
not result in the products of such 
animals being adulterated. 

In addition to the above mentioned 
specific authorities, USDA cooperates 
with other federal agencies in 
determining the regulatory jurisdiction 
of genetically engineered organisms 
which fall within the regulatory 
jurisdiction of more than one agency. In 
this regard, a Memorandum of 
Understanding between USDA and EPA 
dated October 3, 1984, defines the 
general principles of cooperation, 
coordination and communication to be 
utilized between the two agencies. 
Another Memorandum of 
Understanding, between USDA and the 
Food and Drug Administration, 
published in the Federal Register on 
June 8, 1982 (47 FR 26458), concerns 
resolution of jurisdictional questions 
involving animal biologic products. 

The attached regulatory matrix lists 
the current statutes defining USDA’s 
oversight of biotechnology processes 
and products. Because the statutory 
authority of each USDA regulatory 
agency is unique, there is a need for an 
overall policy statement to harmonize 
regulatory activities, eliminate 
redundancy, and promote cooperation. 

Below are discussed the procedures 
required under the Virus-Serum-Toxin 
Act of 1913 (21 U.S.C. 151-158), the 
Federal Plant Pest Act of May 23, 1957 (7 
U.S.C. 150aa-150jj), the Plant Quarantine 
Act of August 20, 1912 (7 U.S.C. 151-164, 
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166, 167), the Organic Act of September 
21, 1944 (7 U.S.C. 147a), the Noxious 
Weed Act of 1974 (7 U.S.C. 2801 et seq.), 
the Federal Seed Act (7 U.S.C. 551 et 
seq.), the Plant Variety Act (7 U.S.C. 
2321 et seq.), the Federal Meat 
Inspection Act (21 U.S.C. 601 et seq.), 
and the Poultry Products Inspection Act 
(21 U.S.C. 451 et seq.). These are the 
authorities USDA expects to be most 
relevant to present or potential 
developers and producers of agricultural 
products of the modern biotechnology. 


B. Veterinary Biological Prodycts 


Under authority of the Virus-Serum 
Toxin Act of 1913 referred to below as 
“VST Act,” the USDA has regulatory 
responsibility over all veterinary 
biologics imported into the United 
States or shipped or delivered for 
shipment interstate. Such products may 
not be shipped or delivered for shipment 
interstate or imported if they are 
worthless, contaminated, dangerous, or 
harmful. Products prepared for interstate 
shipment must be prepared in a USDA- 
licensed establishment under 
regulations promulgated by the 
Secretary. Those which are imported 
into the United States must be imported 
under a permit issued by the Secretary. 
The pertinent regulations are found in 9 
CFR Parts 101 through 117. 

Veterinary biological products are 
defined in 9 CFR 101.2(w) as “all 
viruses, serums, toxins, and analogous 
products of natural or synthetic origin, 
such as diagnostics, antitoxins, 
vaccines, live microorganisms, killed 
microorganisms, and the antigenic or 
immunizing components of 
microorganisms intended for use in the 
diagnosis, treatment, or prevention of 
diseases of animals.” 

The licensing provisions are found in 
9 CFR 102 of the regulations. A U.S. 
Veterinary Biclogical Product License is 
required for each veterinary biological 
product authorized to be produced in a 
licensed establishment. 


Requirements for Product License 


The issuance of a product license 
requires the satisfactory completion of 
the following requirements discussed 
below to assure purity, safety, potency, 

‘and efficacy. 

1. A detailed “Outline of Production” 
that describes all procedures used to 
produce each serial of a product must be 
prepared and filed with the USDA. 

2. To assist in maintaining uniformity 
of product, licensees are required to 
establish a Master Seed of bacteria, 
viruses, or other microorganisms at a 
specific passage level to be used as the 
source of all seed materials. Master 
Seed and each product are tested to 


assure purity, safety, identity, and 
immunogenicity as provided in 9 CFR 
113. 

3. Ingredients of animal origin used in 
production must meet accepted 
standards of purity and quality. Special 
tests for extraneous agents are required 
by 9 CFR 113.53 for all materials not 
subject to heat sterilization. 

4. Primary cells and cell lines used for 
production of Master Seed or vaccine 
must be tested in accordance with 9 
CFR 113.51 and 113.52, respectively. All 
cell substrates must be shown to be free 
of bacteria, fungi, mycoplasma, viruses, 
and other extraneous agents. Cell lines 
must also be characierized and 
karyotyped to establish genetic stability 
through the maximum number of 
passages used for production. 
Tumorogenicity and oncogenicity tests 
must also be conducted on cell lines if 
direct or indirect evidence indicates that 
the cell may induce malignancies in the 
species for which the product is 
intended. 

5. Immunogenicity of vaccines must be 
supported by statistically valid host 
animal immunization and challenge 
studies. These studies are conducted 
using products produced to represent 
minimum levels of antigenic mass as 
provided in the filed Outline of 
Production. Studies must be designed to 
correlate the host animal efficacy of the 
reference product with a potency test 
that will be used to test each market 
serial prior to release. Inactivated 
products are correlated with animal 
potency tests or quantitative in vitro 
procedures. For live vaccines, host 
animal immunogenicity tests are 
correlated with bacterial counts or virus 
titers. Release of live vaccines for 
marketing requires a bacterial count or 
virus titer sufficiently greater than that 
used in the immunogenicity test to 
assure that when tested within the 
expiration period, each serial and 
subserial has at least a bacterial count 
two times or a virus titer 10°? greater 
than that used in the host animal 
immunogenicity test. 

6. Firms are also required to 
demonstrate their ability to produce 
each product in a consistently 
satisfactory manner. Three consecutive 
satisfactory serials of product must be 
produced in accordance with an 
approved Outline of Production in 
licensed production facilities. Samples 
of these serials are forwarded to 
National Veterinary Services 
Laboratories for prelicense testing to 
confirm the manufacturer's results. 

7. Safety of products must be 
demonstrated by laboratory and host 
animal studies. Tests may also include 


field trials conducted under normal 
husbandry conditions. 

Upon satisfactory completion of all 
requirements, including review and 
acceptable of labels, a U.S. Veterinary 
Biological Product License may be 
issued. 


Products Derived From Modern 
Biotechnology 


Veterinary biological products 
prepared using modern biotechnological 
procedures such as recombinant DNA, 
chemical synthesis, or hybridoma 
technology will be treated similarly to 
products prepared by conventional 
techniques. The unlimited number and 
kind of products that may result from 
these modern biotechnology procedures 
make it impossible to define all 
requirements in specific terms. Each 
product is evaluated individually to 
determine what will be necessary to 
establish its purity, safety, potency, and 
efficacy. Scientific considerations may 
dictate areas of generic concerns or the 
use of certain tests for specific 
situations. Special assays, preferably 
using in vitro methods, may be required 
for potency and stability determinations. 
Additional tests may be required to 
assure safety, especially when live 
microorganisms are present in the 
biological products. 

The Animal and Plant Health 
Inspection Service (APHIS) will 
continue to avail itself of additional 
expertise from the Public Health Service 
“Interagency Group to Monitor Vaccine 
Development, Production, and Usage.” 
This interagency committee will be 
utilized to consider potential human 
health hazards from the use of 
veterinary biological products and to 
review issues such as those arising from 
the possible use of viruses potentially 
pathogenic to man or animals. 

In order to provide guidance to 
current or prospective manufacturers 
employing modern biotechnological 
methods, the following discussion of 
points likely to be useful is presented. 

1. Recombinant DNA-Derived 
Products. This technology encompasses 
the isolation, characterization, and 
insertion of foreign DNA into vectors for 
the production of foreign gene products 
in suitable expression systems. 

The genetic information coding for ihe 
product of interest and other sequences 
not indigenous to the host are referred to 
as foreign DNA. The specific cloned 
nucleotide segment coding for the 
desired product or other foreign DNA 
segments must be defined in data 
supporting each license application. 
These data must also include a 
description of the source of the DNA, 
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the nucleotide sequence, and the 
restriction endonuclease digestion map. 

A vector is a cloning vehicle which 
provides a suitable origin of replication 
necessary for production of foreign 
DNA. Such replicons may be derived 
from plasmids, bacteriophages, or 
viruses such as vaccinia, bovine 
papillomavirus, adenoviruses, of SV40. 
A restriction endonuclease map of the 
vector construct describing structural 
genes, regulatory or promotor regions, 
insert orientation, and a description of 
readily detectable phenotypic traits on 
host cells will be required as supporting 
data. 

Production of functional gene 
products depends on the efficient 
expression of cloned DNA-vector 
complexes in suitable host organisms. 
Tissue culture cells, bacteria, yeasts, 
and other cells may be used as hosts for 
replication of vectors. The mechanisms 
of transfer, the copy number, and the 
physical state of the constructed vector 
inside the host cell, integrated or 
extrachromosomal, should be described. 

USDA's licensing policy for veterinary 
biological products derived from 
recombinant DNA technology is 
evaluated on a product-by-product 
basis. USDA requires all licensed 
applicants or products derived from 
DNA technology to comply with the NIH 
Guidelines for research involving 
recombinant DNA molecules. 

APHIS has executed a Memorandum 
of Understanding with the Food and 
Drug Administration to resolve 
jurisdictional or definitional questions 
regarding animal biclogic products 
subject to the VST Act or as drugs under 
the Food, Drug, and Cosmetic Act (21 
USC 301 et seg.). This memorandum was 
published on June 8, 1982, at 47 FR 
26458. 

2. Chemically Synthesized Antigens. 
When the product consists of chemically 
synthesized polypeptides, the 
appropriate amino acid sequences will 
mimic the antigenic site or epitope found 
in the native antigen where one exists. 
Supporting data shall include type, 
degree, and persistence of the immune 
response following administration of the 
synthetic peptide. Procedures used to 
increase or prolong an antibody 
response such as coupling to carrier 
proteins or addition of adjuvants, must 
also be described. 

3. Monoclonal Antibody Products. The 
specificity and potency of monoclonal 
antibody products will be compared 
with that of similar polyclonal antibody 
products where appropriate. The 
specificity and sensitivity of monoclonal 
antibody products must be at least equal 
to that of antibody products of 
traditional polyclonal nature. 


Monoclonal antibody products must 
be derived from Master Cell Stocks 
which meet the requirements of 9 CFR 
113.52. Description of cell cloning 
procedures, preparation, and 
characterization of cell passages must 
also be provided. 

The Outline of Production must 
provide a description of all processes 
including scale-up, ascites fluid or cell 
culture supernatant preparation, 
purification, concentration, and 
inactivation. Mouse colonies must be 
screened to demonstrate freedom from 
adventitious agents, especially those 

etected by the mouse antibody 
production (MAP) test. If the MAP test 
discloses the presence of adventitious 
agents, the product shall not be released 
unless inactivation procedures approved 
by Veterinary Services have been 
performed. 

4. Master Seeds. Bacterial or viral 
seed stocks used to prepare veterinary 
biological products must meet 
established procedures used to certify 
Master Seeds for biological products (9 
CFR 101.7). 

The Master Seed for recombinant 
DNA derived products may consist of a 
plasmid or virus carrying the inserted 
gene. This constructed plasmid is then 
introduced into the appropriate 
eukaryotic or prokaryotic expression 
system selected for vaccine production. 
Genomic DNA may also be transfected 
directly into a variety of mammalian 
cells. Alternatively, in such cases, the 
stable transfected cell could be 
considered as the Master Seed. 

The establishment of a Master Seed of 
constructed plasmids or transferred 
cells requires submission of background 
information concerning the recombinant 
DNA procedures used to isolate, purify, 
and identify genetic material from one 
source and the modification used for 
insertion of this material into a new 
host, Data from cloning, isolation, 
proliferation, and selection of 
genetically unique cells would be 
retained by licensed applicants. 

Tissue culture-propagated cells from 
vertebrate animals used for vector 
propagation and antigen production 
must meet the requirements of 9 CFR 
113.51 or 113.52. 

If a Master Seed has been accepted by 
Veterinary Services for use in a licensed 
product, further genetic modifications 
may be approved with reduced 
requirements for additional host animal 
efficacy studies. 


Product and Serial Release 


Each Outline of Production shall be 
prepared in accordance with 9 CFR 
114.9. Outlines must include procedures 
to ensure consistency in production and 
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recovery of specific antigenic material. 
Recovery procedures must include 
removal or excessive antibiotic levels (9 
CFR 114.10) and undesirable 
fermentation byproducts such as 
excessive levels of bacterial endotoxins. 
Serial release tests for purity, safety, 
and potency with appropriate 
techniques will be required. 

Pursuant to the Act of February 2, 
1903, (21 USC 111), USDA has authority 
to make such regulations and take such 
measures as may be deemed proper to 
prevent the introduction or 
dissemination of the contagion of any 
contagious, infectious, or communicable 
disease of animals and/or live poultry 
from a foreign country into the United 
States or from one State or territory of 
the United States or the District of 
Columbia. Under this authority and the 
VST Act, the importation into the United 
States or interstate shipment of 
organisms and vectors is regulated 
under Title 9, Code of Federal 
Regulations, 9 CFR Part 122. Organisms 
and vectors are defined in 9 CFR 122.1 
as entities which may introduce or 
disseminate any contagious or infectious 
disease of animals. Such substances 
may not be shipped interstate or 
imported without a permit. Permit 
applications must provide a complete 
description of the substances, intended 
use, location of the permittee, and 
safeguards to be observed. When 
appropriate, a review is conducted by 
the Administrator's Parent Committee 
on Organisms and Vectors. Members of 
this committee have wide expertise in 
evaluating safety. Clearance may also 
require testing in high security facilities 
at the Veterinary Services Foreign 
Animal Disease Diagnostic Laboratory, 
Plum Island, New York. 


C. Plants and Plant Products 


Pursuant to authority granted by the 
Federal Plant Pest Act of May 23, 1957, 
as amended (7 USC 150 aa through 150 
jj), and the Plant Quarantine Act of 
August 20, 1912, as amended (7 USC 151 
through 164, 166, and 167), USDA has 
regulatory authority over the movement 
into and through the United States of 
plants, plant products, plant pests, and 
any product or article which may 
contain a plant pest at the time of 
movement. These articles are regulated 
in order to prevent the introduction, 
spread or establishment of plant pests 
new to or not widely prevalent in the 
United States. The regulations 
implementing this statutory authority 
are found in 7 CFR Parts 300 through 
339. 

The Federal! Plant Pest Act and the 
Plant Quarantine Act would be 
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applicable to the movement of plants, 
plant products, and other articles and 
plant pests developed through 
biotechnological processes if such 
plants, plant products, other articles, or 
plant pests present a risk of plant pest 
introduction, spread, or establishment. 
“Plant Pest,” as defined by statute, 
means any living stage of any insects, 
mites, nematodes, slugs, snails, 
protozoa, or other invertebrate animals, 
bacteria, fungi, other parasitic plants or 
reproductive parts thereof, viruses, or 
any organisms similar to or allied with 
any of the foregoing, or any infectious 
substances, which can directly or 
indirectly injure or cause disease or 
damage in any plants or parts thereof, of 
any processed, manufactured, or other 
products of plants (7 U.S.C. 150aa(c)). 
“Movement,” as defined by statute, 
means to ship, deposit for transmission 
in the mail, otherwise offer for shipment, 
offer for entry, import, receive for 
transportation, carry, or otherwise 
transport or move, or allow to be moved, 
by mail or otherwise (7 U.S.C. 150aa(g)). 
The following discussion describes 
the current requirements with regard to 
the movement into and through the 
United States of plants, plant products, 
plant pests, and other articles regulated 
by the Federal Plant Pest Act and the 
Plant Quarantine Act. In this regard, 
plant pests are discussed separately 
from plants, plant products, and other 
articles which may contain plant pests. 


Plants, Plant Products and Other 
Articles 


All nursery stock is prohibited from 
movement into the United States unless 
such movement is authorized under a 
permit issued by USDA (7 U.S.C. 154). 

“Nursery stock” is defined to mean all 
field-grown florists’ stock, trees, shrubs, 
vines, cuttings, grafts, scions, buds, fruit 
pits, and other seeds of fruit and 
ornamental trees or shrubs, and other 
plants and plant products for 
propagation, except field, vegetable, and 
flower seeds, bedding plants, and other 
herbaceous plants, bulbs, and roots (7 
U.S.C. 159). 

Additionally, USDA restricts through 
a permit system the importation of 
plants and plant products not included _ 
in the definition of nursery stock when it 
is determined that the unrestricted 
importation may result in the entry into 
the United States of injurious plant 
diseases or insect pests (7 U.S.C. 159). 
The entry status of many plants and 
plant products, and permit requirements 
have already been determined and are 
reflected in the regulations. 

The determination of whether to issue 
a permit allowing the importation of 
plants, plant products and certain other 


articles, the conditions that must be met 
prior to entry and distribution of such 
plants, plant products and other articles 
throughout the United States is made 
after an evaluation of the pest risk 
associated with these plants and plant 
products. 

In the evaluation process, 
computerized data of plant pests and 
diseases known to occur worldwide and 
a literature search of plant pests and 
diseases associated with the plants, 
plant products or other articles 
requested to be imported are conducted 
to determine: 

© What plant pests or diseases are 
known to infest, infect, or to be carried 
by such requested plant, plant product, 
or other articles; 

¢ Whether such plant pests or 
diseases are new to or not widely 
prevalent (ix., “exotic” plant pests or 
diseases) in the United States; and 

¢ Whether such plant pests or 
diseases are found to exist in the 
country where such a plant, plant 
product, or article is to be exported 
from. 

If it is determined that there is a plant 
pest or disease in the country of export 
which is associated with the plant, plant 
product, or article to be imported, and 
the pest or disease is exotic, a 
determination is made as to whether the 
plant, plant product, or article can be 
inspected, treated or otherwise handled 
to ensure that the plant, plant product, 
or article can enter the United States 
without risk of introducing or 
establishing the exotic plant pest or 
disease. If such treatments or 
procedures exist, they are imposed as 
conditions of entry and specified in the 
permit and regulations. If there are no 
conditions that can be imposed which 
are known to be effective to adequately 
ensure that the exotic plant pest or 
disease will not be introduced or 
established, the plant product or article 
is prohibited entry into the United 
States. 

In addition to determining the 
conditions of entry for admissible 
plants, plant products, or other articles, 
USDA Inspects incoming piants, plant 
products, and articles that may be 
carrying plant pests to determine if such 
shipments are, free of exotic plant pest 
and diseases and if all of the conditions 
of importation have been met. If exotic 
plant pests or diseases are found in the 
shipment, the shipment is treated if a 
treatment is available that will be 
effective in destroying the exotic plant 
pest or disease, or the shipment is 
reexported, or the plant and plant 
products are destroyed under 
supervision by USDA. In addition, 
certain propagative ‘plants and plant 


products are required to be grown under 
post-entry quarantine on the premises of 
the importer for a specified time under 
specified conditions (7 CFR 319.37-7). 
This is done in order to detect certain 
exotic plant diseases which, because of 
their nature, could not be detected upon 
inspection at the port of entry at time of 
importation. 

Further, USDA is authorized and 
directed to quarantine any State, 
Territory, District of the United States, 
or any portion thereof, when it is 
determined that such quarantine is 
necessary to prevent the spread of an 
exotic plant pest or disease (7 U.S.C. 
161). Thereafter, it is unlawful to move 
any nursery stock or other plant, plant 
product, of other article capable of 
transmitting the exotic plant pest or 
disease except in a manner or method or 
under conditions prescribed in USDA (7 
U.S.C. 161). 


Plant Pests 


Section 150bb{a) of the Federal Plant 
Pest Act (7 U.S.C. 150bb{a)), in pertinent 
part, prohibits the movement of any 
plant pest from a foreign country into or 
through the United States or interstate 
unless such movement is authorized 
under a permit issued by USDA and is 
in accordance with such conditions as 
may be prescribed in the permit. USDA 
issues permits for the movement of plant 
pests for experimental or scientific 
purposes only. 

Each request to issue a permit for the 
movement of plant pests is evaluated to 
determine what, if any, safeguards can 
be imposed which would allow the 
movement of the plant pest without risk 
that the plant pest would be 
disseminated. Permits for the movement 
of plant pests are denied when, in the 
opinion of USDA, such movement would 
involve a danger of dissemination of 
such pest {7 U.S.C. 150bb(b)). 

In determining the safeguards 
necessary to prevent the dissemination 
of a plant pest, the following factors are 
considered: 

¢ The plant pest species of the plant 
pest; 

¢ The known distribution of the plant 
pest; 

¢ The known or potential economic or 
environmental consequences should the 
plant pest become established; 

¢ The colonization potential of the 
plant pest should there be an accidental 
release; 

¢ The location of the proposed test 
facility in relation to the host plants of 
the plant pest; 

¢ Alternative locations for con jucting 
research; 
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¢ How the particular race or strain of 
tne plant pest to be studied interacts 
with the race or strain of the plant pest 
that might be found in the area where 
the test facility is located; 

¢ Whether the value of the 
information to be obtained from the 
research outweighs the risk associated 
with plant pest dissemination; 

¢ Whether alternate and less harmful 
plant pests could be utilized to obtain 
the desired research information; 

¢ The mobility and host range of the 
pest; and 

¢ Availability of effective irradiation 
procedures or materials in the event of 
an accidental escape of the pest. 

Further, individuals receiving a permit 
are required to enter into an agreement 
with USDA stating that they will abide 
by all conditions imposed by USDA 
regarding testing, use, and disposal of 
the plant pest. 


Noxious Weeds 


In addition to regulating the 
movement of plants, plant products, and 
other articles, and plant pests to prevent 
the introduction or establishment of 
exotic plant pests, USDA has authority, 
pursuani to the Noxious Weed Act (7 
USC 2801 through 2812), to regulate the 
importation or movement interstate of 
noxious weeds. 

“Noxious weed” is defined by statute 
to mean any living stage (including but 
not limited to, seeds and reproductive 
paris) of any parasitic or other plant of a 
kind, or subdivision of a kind, which is a 
foreign origin, is new to or not widely 
prevalent in the United States, and can 
directly or indirectly injure crops, other 
useful plants, livestock, or poultry or 
other interests of agriculture, including 
irrigation, or navigation or the fish or 
wildlife resources of the Untied States 
or the public health. 

USDA regulates the importation of 
noxious weeds through a permit system 
similar to that established and discussed 
above for plant pests. Regulations in 7 
CFR Part 360 designates plants as 
noxious weeds and establishes 
procedures for obtaining an import 
permit. 

As previously discussed, the 
movement into or through-the United 
States of plants, plant products, other 
articles capable of carrying plant pests, 
and plant pests derived from techniques 
of biotechnology would be regulated by 
USDA as described above if it is 
determined that such plants, plant 
products, other articles, or plant pests 
present a risk of introducing or 
establishing exotic plant pests in the 
United States. The following examples 
illustrate this point. 


Nitrogen Fixing. Bacteria of the genus 
Rhizobium have been found to be 
beneficial to legume plants because they 
make available to the legume plant an 
increased amount of nitrogen, important 
to the growth and development of the 
plant. Currently, experimentation is 
being to see if Rhizobium can be 
genetically altered so that it can be 
introducd in corn and certain other non- 
legume plants and thereby make 
available to these plants increased 
amounts of usable nitrogen. However, 
one negative effect of Rhizobium is that 
some strains have been shown to 
product an undesirable yellowing on 
plants. 

To the extent that strains of 
Rhizobium are commercially 
manufactured and distributed, their 
movement into or through the United 
States would be regulated-by USDA as 
described above to prevent the 
movement of undesirable strains. 

Ice nucleation negative bacteria. The 
bacterium Pseudomonas syringae, 
currently used in ice nucleation research 
and product development, is a plant 
pathogen. This disease agent can cause 
leaf spotting, shoot wilting, and/or 
blossom drop in a wide spectrum of 
crops, including stone and pome fruits, 
citrus, various grasses, lilac, string 
beans and lima beans. These bacteria 
are also residents on non-host plants, 
and, as such, exist on a wide spectrum 
of non host plants without causing 
disease. As residents on plants, they 
foster the development of ice crystals at 
32° F. Pseudomonas syringae bacteria 
has been biotechnologically engineered 
so that ii does not promote ice crystal 
formation until 27° F. or lower. These 
biotechnologically manufactured 
bacteria are known as ice nucleation 
negative bacteria. If non host plants are 
sprayed with ice nucleation negative 
bacteria early in the plants’ growth, the 
bacteria occupies sites that would have 
been occupied by naturally occurring ice 
nucleation positive bacteria without 
causing any of the harmful effects found 
on host plants. This procedure delays 
frost damage on sprayed plants until the 
temperature falls to 27° F., thus 
extending the growing season 2 to 4 
weeks and increasing yields. 

Since Pseudomonas syringae bacteria 
are plant pathogens, whether 
biotechnologically engineered or not, its 
movement into or through the United 
States would be regulated by USDA as 
described above. 


Detection and Responses to Prevent 
Establishment of Plant Pests in the 
United States 


In addition to the authority discussed 
above regarding regulating the 
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movement of plants, plant products, 
other articles capable of carrying plant 
pests, and plant pests to prevent the 
introduction and establishment of exotic 
plant pests in the United States, USDA 
also has authority, experience and 
elaborate procedures established to 
detect, suppress, and eradicate exotic 
plant pests should they be iritroduced or 
established in the United States. 

USDA has authority to declare an 
extraordinary emergency and take 
certain regulatory action affecting 
intrastate commerce (7 U.S.C. 150 dd{b)). 
The declaration of an extraordinary 
emergency authorizes the Secretary of 
Agriculture, after determining that 
measures being taken by the State are 
inadequate, to (1) seize, quarantine, 
treat, apply other remedial measures to, 
destroy, or otherwise dispose of, in such 
a manner as the Secretary deems 
appropriate, any product or article of 
any character whatsoever, or means of 
conveyance which the Secretary has 
reason to believe is infested by, or 
contains an exotic plant pest; and (2) 
quarantine, treat, or apply other 
remedial measures to, in such a manner 
as the Secretary deems appropriate, any 
premises, including articles on such 
premises, which the Secretary has 
reason to believe are infested or 
infected by an exotic plant pest. 

Pursuant to the Organic Act of 
September 21, 1944 (7 U.S.C. 147a), 
USDA is authorized to cooperate with 
States or political subdivisions thereof, 
farmers’ associations and similar 
organizations, and individuals to carry 
out operations or measures to detect, 
eradicate, suppress, control, or to 
prevent or retard the spread of plant 
pests. Utilizing this authority, USDA, in 
conjunction with its cooperators, has an 
extensive system for detecting and 
controlling exotic plant pests and 
diseases. Procedures are established for 
communicating, reporting, planning, and 
managing such exotic plant pests or 
disease. 

When any unusual or significant 
damage to a crop is observed, a 
determination is made whether the 
cause is due to an exotic plant pest. If a 
determination is made that an exotic 
plant pest is present in the United 
States, appropriate federal and state 
regulatory officials, industry, and the 
general public are alerted. USDA and its 
cooperators conduct nursery and field 
inspections, provide survey 
coordinators, conduct past surveys to 
assess the extent of the plant pest 
infestation, and provide electronic 
communication which is distributed 
among all offices involved in the survey 
and detection efforts. 
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Once a new plant pest or disease is 
identified, a search of the literature is 
conducted and data from specialists is 
compiled. Once the plant pest surveys 
are completed to determine whether a 
plant pest population is established, the 
extent of the population, and the degree 
of damage done or which would be done 
to agriculture, a plan is developed for 
managing the plant pest. This plan may 
include regulatory action, eradication, 
control, suppression, or other activities 
which may be implemented by USDA 
and its cooperators. : 

To the extent that biotechnology 
results in the development of a plant 
pest which is released into the 
environment, USDA would apply these 
established detection, suppression, or 
eradication procedures. 

USDA is mandated by statute to 
impose the least drastic action adequate 
to prevent the dissemination of plant 
pests new to or not theretofore known to 
be widely prevalent or distributed 
within and throughout the United States. 
This mandate would be applicable to 
the regulation of plants, plant products 
or articles capable of carrying plant 
pests, and plant pests developed through 
biotechnology. 


Other Oversight Mechanisms 


Any plant or associated 
microorganisms that are developed to 
the point of commercialization, and in 
which recombinant DNA techniques 
have been used, will be licensed, 
certified, or otherwise treated by USDA 
or state authorities in the same manner 
as organisms developed by conventional 
methodologies. A mechanism already 
exists for the development and 
evaluation of new crop varieties and 
associated microorganisms. This 
mechanism can easily accomodate 
biotechnology-derived organisms 
developed by both the public and 
private sectors. Relevant oversight 
mechanisms includes, at the national 
level, the National Germplasm Advisory 
Board (NGAB), crop advisory 
committees of NGAB for each crop 
species, and the national voluntary 
registration system for new varieties 
under the Plant Variety Protection Act (7 
U.S.C. 2321 et seg.) and Patent and 
Trademark Law (35 U.S.C. 1 et seq). At 
the state level, oversight mechanisms 
include local breeders’ release boards, 
state official and trademark variety 
testing, and state seed certification 
agencies. 

Currently, the USDA utilizes the 
ARRC, in an advisory capacity, for 
scientific review of genetically 
engineered plants and associated 
microorganisms to be released for 
research, field tests, and commercial 


purposes. The ARRC provides scientific 
evaluation of the impact of the release 
of these plants into the agricultural 
research environment. The scientific 
advisory review uses the NIH guidelines 
as the basis for evaluation. The 
continued use of this mechanism 
depends on its long term applicability to 
regulatory oversight needs. Once the 
biotechnology regulatory needs become 
fully known, further consideration will 
be made concerning the ARRC’s 
continuing participation in the impact 
review process. 


D. Seeds \ 


The Federal Seed Act (“FSA” 7 U.S.C. 
1551 et oo defines USDA regulatory 
authority gver the importation and 
interstate shipment of agricultural and 
vegetable seeds. It does not apply to the 
production or intrastate distribution of 
seeds or to seeds other than agricultural 
or vegetable seeds (“agricultural seeds” 
are grass, forage, and field crop seeds). 

The FSA prohibits interstate shipment 
of seed that contains noxious weed 
seeds at levels in violation of the laws of 
the state of destination or in excess of 
levels allowed by the Secretary of 
Agriculture. This provision applies 
primarily to seed adulterated with 
noxious weed seed. In a few instances, 
however, states have determined that a 
particular variety of agricultural or 
vegetable seed is itself a noxious weed. 
In these instances, FSA prohibits the 
interstate shipment of the seed into 
those states. The FSA also allows the 
Secretary to prehibit the importation of 
agricultural and vegetable seed which is 
adulterated with noxious weed seed or 
which is unfit for seeding purposes. 

The authority granted to the Secretary 
by the FSA to prohibit the interstate 
shipment or importation of seeds which 
are found to be detrimental to the 
agricultural interests of the United 
States applies to seeds genetically 
engineered with the modern 
biotechnology to the same extent as any 
other seeds. 


E. Meat and Poultry Products 


The Food Safety and Inspection 
Service (FSIS) is responsible for 
assuring the safety, wholesomeness, and 
proper labeling of food products 
prepared from domestic livestock and 
poultry. 

Although FSIS has no statutory 
provisions or regulations that address 
biotechnology directly, the laws and 
regulations under which the agency 
operates provide inspection authority to 
determine the safety and 
wholesomeness of animals that are 
slaughtered for human food. FSIS is 
required by statute to inspect cattle, 
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sheep, swine, goats, equines, poultry, 
and food products prepared from them 
which are intended for use as human 
food to assure that they are wholesome, 
not adulterated, and properly labeled, 
marked, and packaged. Congress has 
conferred the authority to conduct these 
inspections to FSIS under the Federal 
Meat Inspection Act (FMIA) and the 
Poultry Products Inspection Act (PPIA). 
Inspection under these statutes is 
mandatory. The cost of inspection, 
except for overtime and holiday 
inspection, is required to be borne by 
the United States. Food, animals, and 
animal products other than those 
covered under the FMIA and PPIA may 
be inspected under a voluntary, 
reimbursable inspection program 
established under the Agricultural 
Marketing act of 1946. 

Within the framework of food safety 
statutes, FSIS has developed regulations 
for research on experimental animals 
that are administered animal drugs, 
biologics, and pesticides (9 CFR 309.17 
and 381.75). These regulations state that 
no animal used in any research 
investigation involving an experimental 
biological product, drug, or chemical 
shall be eligible for slaughter at an 
official establishment unless certain 
conditions are met. These conditions 
include any of several different ways of 
demonstrating that the use of such 
biological product, drug, or chemical will 
not result in the products of such 
animals being adulterated. 

roducis Subject to Review. FSIS 
anticipated that many food animals 
which are subject to the new techniques 
of modern biotechnology will not differ 
substantially in appearance, behavior, 
or general health from currently 
inspected cattle, sheep, swine, goats, 
equines, and poultry. Providing that such 
living products of biotechnology can be 
shown not to be adulterated, they would 
be subject to the same inspection 
procedures and regulations as 
traditionally inspected food animals. 
FSIS is aware that some genetically 
engineered animals, such as chimeras 
and some hybrids, may differ 
substantially from animals that are 
currently inspected under the FMIA and 
PPIA. If such animals are ever intended 
for use as human food and are presented 
for inspection at an official 
establishment, a decision would have to 
be made as to whether such animals 
were covered under the FMIA of PPIA, 
and if not, whether FMIA or PPIA 
should be amended to require 
mandatory inspection of such animals 
and their products. 

Implementation of Review Authority. 
FSIS’s approach toward the safety 
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review of food animals resulting from 
the techniques of modern biotechnology 
consists, in general, of two phases. The 
first, an experimental phase, focuses on 
the experimental aspects of vector 
administration, gene transfer and gene 
expression. Since vectors used in animal 
genetic engineering may be considered 
as either animal drugs or animal 
biologics, their administration to food 
animals would be covered under the 
current regulations on experimental 
animals (9 CFR 309.17 and 381.75). The 
requirement that an animal carcass 
intended for use as human food not be 
adulterated may require that certain 
phenotypic and/or biochemical 
parameters not be exceeded before the 
animal can be slaughtered for human 
food. Depending of future developments, 
USDA may amend the research animal 
regulations to provide assurance that 
the products of animals genetically 
engineered by certain techniques are not 
adulterated. The second phase of FSIS’s 
regulatory approach, a commercial 
phase, would be carried out under 
existing regulations (S§ CFR 301 through 
381) and would be product oriented, 
focusing on commercial development, 
food production, inspection and 
labeling. 


Additional Considerations 


The mamner in which regulations for 
biotechnology are implemented in the 
United States will have a direct impact 
on the competitiveness of U.S. producers 
in both domestic and world markets. 
Inconsistent or duplicative domestic 
regulation will put U.S. producers at a 
competitive disadvantage. Certification 
systems which favor domestic products, 
if adopted by our trading partners, will 
create substantial nontariff barriers to 
trade and block market access. 
Therefore, during the development of the 
U.S. regulatory procedures for 
biotechnology products, attention is 
being paid to the need for achieving 
consistency in national regulation and 
international harmonization. With 
respect to international harmonization, 
the U.S. is seeking to promote sicentific 
cooperation, mutual understanding of 
regulatory approaches and international 
agreement on a range of common 
technical] problems such as the 
development of consistent test 
guidelines, laboratory practices and 
principles for assessing potential risks. 
In achieving national consistency and 
international harmonization, regulatory 
decisions can be made in a socially 
responsible manner, protecting human 
health and the environment, while 
allowing U.S. producers to remain 
competitive. 


Summary 


In summary, USDA anticipates that 
agriculture and forestry products 
developed by modern biotechnology will 
not differ fundamentally from 
conventional products. USDA believes 
that its existing regulatory framework, 
combined with the mandatory NIH 
Guidelines applicable to all research 
grants, is adequate and appropriate for 
regulating research, development, 
testing and evaluation, production, and 
application of these biotechnology 
products. The Department will, 
however, constantly reevaluate its 
regulatory position as the state of the art 
of biotechnology evolves. USDA will use 
a formal and logical process to ensure 
the continual integration of safety 
concepts and other principles for the 
evaluation of biotechnological processes 
and products in agriculture and forestry 
for licensing and granting of permits. 
Should any new processes or products 
be shown to require additional 
regulatory measures, USDA will amend 
its regulations or will request additional 
authority. | 


Scientific Advisory Mechanism 


Regulatory decisions must be solidly 
based on the best available science. The 
expansion of commercial applications of 
biotechnology across many fields is a 
direct outgrowth of a continuously 
growing science base which draws upon 
the most fundamental understanding of 
molecular biology. Scientific assessment 
of risks associated with biotechnological 
innovation must draw heavily upon that 
sophisticated and changing body of 
knowledge. To supplement agency staff 
in this essentia] endeavor, the Cabinet 
Council Working Group recommends 
establishment of an independent 
scientific review mechanism, a two- 
tiered advisory structure consisting 
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principally of distinguished scientists 
selected by each of five federal 
agencies; EPA, FDA, USDA, NIH, and 
NSF. 

The National Institutes of Health 
Recombinant DNA Advisory Committee 
(RAC), established in 1974, has 
performed well in providing scientific 
assessment of recombinant DNA 
research proposals submitted from 
institutions that receive federal funding 
and has reviewed on a voluntary basis 
experimental protocols submitted by 
industry. The current scientific review 
apparatus is, however, not designed to 
respond to all the scientific issues 
surrounding commercialization of 
bictechnology including the health and 
broad environmental effects of new 
commercial processes and products. 
Hence, the Working Group believes an 
expanded, coordinated scientific 
advisory structure is necessary to meet 
the increased and varied demands for 
scientific evaluation created by the 
needs of modern biotechnology. 

The objectives to be served by the 
proposed scientific advisory mechanism 
are: 

¢ To provide expert advice on 
scientific issues related to the approval 
of biotechnology products and research 
applications; 

* To provide a coordinating forum for 
addressing scientific problems, sharing 
information, and for consensus building; 

* To promote consistency in the 
development of agencies’ review 
procedures and assessments; 

¢ To promote continuing cooperation 
among Federal agencies on emerging 
scientific issues; 

¢ To identify gaps in knowledge. 

To accomplish these goals, a two- 
tiered structure composed of five 
agency-based scientific advisory 
committees under a coordinating parent 
board is proposed. 


BIOTECHNOLOGY 
SCIENCE BOARD 


| NSF 
(environ- 
| mental 


research) research) 
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The Agency-Based Scientific Advisory 
Committees 


The scientific advisory committees 
will provide detailed scientific review of 
individual applications or issues that 
have been submitted to them by federal 
agencies. Five agencies (EPA, FDA, 
USDA, NIH, NSF) will sponsor these 
committees, which will be composed 
principally of members of the scientific 
community who possess demonstrated, 
recognized expertises in disciplines 
related to biotechnology. The NIH RAC 
will continue to serve as the scientific 
advisory committee for biomedical 
research, operating under procedures 
specified by the NIH Guidelines for 
Research Involving Recombinant DNA 
Molecules. The National Science 
Foundation will establish and operate a 
scientific advisory committee to 
examine the potential effects of 
environmentally related basic research 
in biotechnology. That committee will 
examine questions arising from projects 
supported by NSF and any other 
research sponsors requesting its 
assistance. The activities of the NSF 
committee will build on the strong 
ecology and ecosystems research 
program currently operated by NSF. The 
committees chartered by FDA, USDA, 
and EPA will address mainly 
commerical applications. 

Each agency will promptly send to its 
advisory committee a summary of each 
application relating to recombinant 
RNA, recombinant DNA, or cell fusion 
submitted to it for funding or 
administrative review, regardless of 
whether the agency is requesting a 
scientific review. The advisory 
committees may decline to receive 
summaries, or to review, an individual 
proposal or class of proposals; for 
example, the NIH RAC has established 
guidelines which exempt from review 
some classes of experiments involving 
recombinant DNA molecules. Any 
agency of the federal government may 
request one or more of the scientific 
advisory committees to review its 
applications. The parent Biotechnology 
Science Board may also request that an 
agency direct its scientific advisory 
committee to review an application. Any 
applicant may submit to the head of the 
appropriate agency a request that its 
advisory committee review an 
application. 

When a review is completed, the 
committee will submit its report to the 
agency that requested the review. It will 
also send a copy of the report, redacted 
to delete confidential business 
information and supplemented with 
such additional nonproprietary 
information as is necessary to 


appreciate the scientific significance of 
the report, to the parent board for 
review and comment. 

All applications and committee 
reports containing proprietary 
information will be protected for 
confidentiality in accordance with the 
procedures of the individual agencies 
requesting scientific review. All 
procedures will be consistent with 
agency security procedures, conflict of 
interest and advisory committee rules, 
and time constraints. 


The Biotechnology Science Board 


The parent board will be chartered by 
the Department of Health and Human 
Services and will report to the Assistant 
Secretary for Health. The membership 
will include two members from each 
agency-based scientific advisory 
committee (described above). The board 
will: 

* Receive from each agency a summary of 
each application relating to recombinant 
RNA, recombinant DNA, or cell fusion 
which is submitted to one of the agency- 
based scientific advisory committees; and, 
may make a request to the submitting 
agency that another committee or the 
parent board itself undertake a review of a 
specific proposal or classes of proposals. 
Review committee reports, redacted and 
supplemented as stated above. 

Evaluate review procedures set by the 

agency-based scientific advisory 

committees. 

Conduct analyses of broad scientific issues 

involving rRNA, rDNA, or cell fusion and 

other processes as needed. 

Develop generic scientific guidelines that 

can be applied to similar, recurring 

applications. 

* Provide a forum for public concerns. 


The board will operate under the time 
and confidentiality constraints set by 
the individual agencies; all 
recommendations of the parent board 
will be advisor to the committee and/or 
agency requesting review; and its 
charter would be subject to renewal 
after two years. 


Glossary of Terms 


These definitions are meant to assist 
the reader. They are not to be 
considered binding legally on any 
Federal agency or nonFederal 
organization. 

Animal: Multicellular organism 
composed of eukaryotic cells with 
ingestive nutrition and lacking rigid cell 
walls and photosynthetic ability; 
members include coelenterates, 
flatworms, molluscs, segmented worms, 
arthropods, echinoderms, and 
vertebrates. 

Antibody: A protein (immuinoglobin) 
produced by humans or higher animals 
in repsonse to exposure to a specific 


antigen and characterized by specific 
reactivity with its complementary 
antigen. (See also monoclonal 
antibodies.) 

Antigen: A substance, usually a 
protein or carbohydrate which, when 
introduced in the body of a human or 
higher animal, stimulates the production 
of an antibody that will react 
specifically with it. 

Antiserum: Blood serum containing 
antibodies from animals that have been 
innoculated with an antigen. When 
administered to other animals or 
humans, antiserum produces passive 
immunity. 

Artificial selection: Techniques 
imposed on populations of organisms to 
favor the growth or multiplication of a 
particular organism. 

Attenuated vaccine: Whole, 
pathogenic organisms that are treated 
with chemical, radioactive, or other 
means to render them incapable of 
producing infection. Attenuated 
vaccines are injected into the host 
which then produces protective 
antibodies against the pathogen to 
protect against disease. 

Bacteria: Any of a large group of 
microscopic or submicroscopic, 
prokaryotic organisms having round, 
rodlike, spiral or filamentous, unicellular 
or noncellular bodies that are often 
aggregated into colonies, are enclosed 
by a cell wall or membrane, and lack 
fully differentiated nuclei. Bacteria may 
exist as free living organisms in soil, 
water, organic matter, or as parasites in 
the live bodies of plants, animals and 
other microorganisms. 

Biological control agent: Any living 
organism supplied to or introduced into 
the environment to control the 
population or biological activities of 
another life form. 

Biological product: A virus, 
therapeutic serum, toxin, antitoxin, 
vaccine, blood, blood component or 
derivative, allergenic product, or 
analogous product used for the 
prevention, treatment or cure of 
diseases or injuries. (Same as biological 
drug.) (For FDA's regulatory definition, 
see 21 CFR 600.3(h); for USDA's, see 9 
CFR 101.2(w).) 

Biological response modifier: Generic 
term for hormones, neuroactive - 
compounds, and immunoactive 
compounds that act at the cellular level; 
many are possible targets for production 
with biotechnology. 

Biologics: Vaccines, therapeutic _ 
serums, toxoids, antitoxins, and 
analogous biological products used to 
induce immunity to infectious diseases 
or harmful substances of biological 
origin. 
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Biotechnology: Biotechnology is the 
application of biological systems and 
organisms to technical and industrial 
processes. 

Cell conjugation: The one-way 
transfer of DNA between bacteria in 
cellular contact. 

Cell fusion: Formation of a single 
hybrid cell with nuclei and cytoplasm 
from different cells. 

Cell line: Cell that acquires the ability 
to multiply indefinitely in vitro. 

Cell microencapsulation: Techniques 
using liposomes to entrap and then 
transfer nucleic acids into cells. 

Cell microinjection: A technique in 
which nucleic acids are injected into a 
cell. 

Chemical synthesis of nucleic acids: 
In vitro techniques used to synthesize 
nucleic acids from simpler molecules 
without mediation by organisms. 

Clinical trial: One of the stages in the 
collection of data for approval of 
pharmaceuticals, where the drug is 
tested in humans. (For FDA's regulatory 
definition, see 21 CFR 50.3({c) or 
56.102{c).) 

Clone: A group of genetically identical 
cells or organisms produced asexually 
from a common ancestor. 

Coding sequence: The region of a gene 
(DNA) that encodes the amino acid 
sequence of a protein. 

Diagnostic products: Products that 
recognize molecules associated with 
disease or other biologic conditions of 
man or animals and are used to 
diagnose these conditions. 

Drug: Any chemical compound that 
may be administered to humans or 
animals as an aid in the treatment of 
disease (For FDA’s regulatory definition, 
see 21 U.S.C. 321 (g).) 

Enzyme: Any of a group of catalytic 
proteins that are produced by living 
cells and that mediate or promote the 
chemical! process of life without 
themselves being altered or destroyed. 

Escherichia coli (E. coli): A species of 
bacteria that inhabits the intestional 
tract of most vertebrates. Some strains 
are pathogenic to humans and animals. 
Many nonpathogenic strains are used 
experimentally as hosts for rDNA. 

Eukaryote: A cell or organism with 
membrane-bound, structurally discrete 
nuclei and weil developed cell 
organelles. Eukaryotes include plants, 
animals, fungi and protists. (Compare 
prokaryote.) 

Exons: Any segment of an interrupted 
gene that is represented in the mature 
RNA product. 

Fermeniation: The decomposition of 
complex molecules under the influence 
of ferments or enzymes. Fermentation is 
used in various industrial processes for 
the manufacture of products such as 


alcohols, acids, and cheese by the action 
of yeasts, molds and bacteria. 

Food additivie (or food ingredient): A 
substance that becomes a component of 
food or affects the characteristics of 
food and, as such, is regulated by the 
U.S. Food and Drug Administration. (For 
FDA's regulatory definition, see 21 
U.S.C. 321{s).) 

Fungus: Primarily multinucleate 
organism with eukaryotic nuclei in 
walled mycelium, absorptive nutrition, 
and lacking photo-synthetic ability. 

Gene: The basic unit of heredity; an 
ordered sequence of nucleotide bases, 
comprising a segment of DNA. A gene 
contains the sequence of DNA that 
encodes one polyeptide chain (via 
RNA). 

Gene pool: Total genetic information 
possessed by a population whese 
members naturally exchange genetic 
information. 

Gene therapy: The insertion of a gene 
into a patient in a way that it corrects a 
genetic defect. 

Gene transfer: The use of genetic or 
physical manipulation to introduce 
foreign genes into host cells to achieve 
desired characteristics in progeny. 

Genetic engineering: A technology 
used to alter the hereditary apparatus of 
a living cell so that the cell can produce 
more or different chemicals or perform 
completely new functions. These altered 
cells are then used in industrial 
production. 

Genetic material: DNA, genes, 
chromosomes which constitute an 
organism’s hereditary material; RNA in 
certain viruses. 

Genome: The basic chromosome set of 
an organism or the sum total of its 
genes. The total complement of DNA of 
a cell carrying the blueprint for 
organization and function. 

Genotype: The genetic constitution of 
an individual or group. 

Germplasm: The total genetic 
variability available to an organism, 
represented by the pool of germ cells or 
seed. 

Host-vector system: Compatible 
combinations of host (e.g., bacterium) 
and vector (e.g., plasmid) that allow 
stable introduction of foreign DNA into 
cells. 

Hybrid: The offspring genetically 
dissimilar parents (e.g., a new variety of 
plant or animal that results from cross- 
breeding two different existing varieties, 
a cell derived from two different 
cultured cell lines that have fused). 

Hybridoma: Product of fusion 
between myeloma cell (which divides 
continuously in culture and is 
“immorta!”) and lymphocyte (antibody- 
producing cell); the resulting cell grows 
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in culture and produces monoclonal 
antibodies. 

Intron: A non-coding segment of the 
DNA of a gene that is removed from the 
transcribed RNA of cells in higher 
organisms before translation. 

Medical Device: An instrument or 
apparatus (including an in vitro reagent 
such as MAbs) intended for use in the 
diagnosis or treatment of a disease or 
other condition and which does not 
achieve its intended purpose through 
chemical action within or on the body. 
(For FDA's regulatory definition, see 21 
U.S.C. 321(h).) 

Microorganism: An organism that is a 
fungus, prokaryote, protist, or virus. 

Monoclonal antibodies (MAbs): 
Homogeneous antibodies derived from a 
single clone of cells; MAbs recognize 
only one chemical structure. MAbs are 
useful in a variety of industrial and 
medical capabilities since they are 
easily produced in large quantities and 
have remarkable specificity. 

Monaclonal antibody technology: The 
use of hybridomas that produce 
monoclonal antibodies for a variety of 
purposes. Hybridomas are maintained in 
cell culture or, on a large scale, as 
tumors {ascites) in mice. 

Mutagenesis: The induction of 
mutation in the genetic materials of an 
organism; researchers may use physical 
or chemical means to cause mutations 
that improve the production capabilities 
of organisms. 

Mutant: An organism with one or 
more DNA mutations, making its genetic 
function or structure different from that 
of a corresponding wild-type organism. 

Mutation: A permanent inheritable 
change in a DNA sequence or 
chromosome. 

New Drugs: Those not recognized by 
qualified experts as safe and effective. 
(For FDA's regulatory definition, see 21 
USC 321(p).) 

Non-indigenous organism: Naturally 
occurring organisms placed in 
environments where they are not native. 

Nucleic Acid: Linear polymer 
consisting of purines or pyrimidine 
bases bound to a ribose sugar {RNA) or 
a deoxyribose sugar (DNA) which is in 
turn bound to a phosphate group. 

Organism: Any biological entity, 
cellular or noncellular, with capacity for 
self-perpetuation and response to 
evolutionary forces: includes plants, 
animals, fungi, protists, prokaryotes, and 
viruses. 

Peptide: A linear polymer of amino 
acids. A polymer of numerous amino 
acids is called a polypeptide. 
Polypeptides may be grouped by 
function, such as “neuroactive” 
polypeptides. 
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Pesticide: (a) any substance or 
mixture of substances intended for 
preventing, destroying, repelling or 
mitigating any pest, and (b) any 
substance or mixture of substances 
intended for use as a plant regulator, 
defoliant, or desiccant (FIFRA, section 
2(u)). 

Pharmaceuticals: Products intended 
for use in humans, as well as in vitro 
applications to humans, including drugs, 
vaccines, diagnostics, and biological 
response modifiers. 

Phenotype: The appearance or other 
characteristics of an organism resulting 
from the interaction of its genetic 
constitution with the environment. 

Physical containment: Procedures or 
structures designed to restrict the 
release of viable organisms, degree of 
containment varies. 

Plant: Multicellular organism 
characterised by eukaryotic cells 
surrounded by rigid cell walls, 
photosynthetic ability, and embryonic 
development; members include mosses, 
liverworts, and vascular plants 
{including most terrestrial crop plants). 

Prokaryotes: A cell or organism 
lacking mebrane-bound, structurally 
discrete nuclei and organelles. 
Prokaryotes include bacteria and blue- 
green algae. 

Protist: Unicellular, colonial, or 
multicellular eukaryotic organism 
lacking embyronic development; plant- 
like protists include euglena, 
dinoflagellates, diatoms, algae (except 
blue-green); animal-like protists include 
protozoa such as amoeba and 
paramecia. 

Recombinant DNA: The hybrid DNA 
produced by joining pieces of DNA from 
different organisms or synthetic DNA 
together in vitro. 


Recombinant DNA techniques: Those 
techniques used to develop recombinant 
DNA molecules. 

Recombinant RNA: Hybrid RNA 
molecules constructed in vitro by joining 
RNA segments from different organisms 
(or synthetic RNA); techniques used to 
produce rRNA molecules. 

Recombination: Formation of a new 
association of genes or DNA sequences 
from different parental origins. 

Somatic cell: One of the cells 
composing parts of the body (e.g., 
tissues, organs) other than a germ cell. 

Species: A taxonomic subdivision of a 
genus. A group of closely related, 
miorphologically similar individuals 
which actually or potentially interbreed. 

Spontaneous mutation: Mutation of 
unknown causes that occurs as a result 
of normal cellular operations or 
interactions with the environment and 
without direct human intervention. 

Transduction: The transfer of 
bacterial genes from one bacterium to 
another by a bacteriophage particle. 

Transfection: Transformation of 
eukaryotic and prokaryotic cells or 
uptake of free viral nucleic acids by 
cells with the subsequent formation of 
infective particles. 

Transformation: The acquisition of 
new genetic markers by incorporation of 
added DNA. 

Transgenic: An animal which had a 
foreign gene transplant is a transgenic 
animal. 

Transposable element: Segment of 
DNA which moves from one location to 
another among and within chromosomes 
in possibly a predetermined fashion, 
causing genetic change; may be useful 
as a vector for manipulating DNA. 

Undirected mutagenesis: Use of 
chemical or physical agents to change 
the sequence of nucleotides in a DNA or 
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RNA in a random, nonspecific manner; 
examples of mutagens are ethyl 
methane sulfonate, nitrosoguanidine, 
and ultraviolet light. 

Vector: DNA molecule used to’ 
introduce DNA into host cells. Vectors 
include plasmids, bacteriophage (virus) 
and other forms of DNA. A vector must 
be capable of replicating autonomously 
and must have cloning sites for the 
introduction of foreign DNA. 

Virus: Any of large group of 
submicroscopic agents infecting plants, 
animals and bacteria and unable to 
reproduce outside the tissues of the host. 
A fully formed virus consists of nucleic 
acid (DNA or RNA) surrounded by a 
protein or protein and lipid coat. (For 
FDA's regulatory definition, see 21 CFR 
600.3(h)(1).) 


Sources 


President's Commission for the Study 
of Ethizal Problems in Medicine and 
Biomedical and Behavioral Research; 
“Splicing Life, The Social and Ethical 
Issues of Genetic Engineering with 
Human Beings”; Washington, D.C., 
November 1982. 

Office of Technology Assessment; 
U.S. Congress; “Commercial 
Biotechnology: A International 
Analysis”; Washington, D.C.; January 
1984. 

U.S. Department of Commerce; 
International Trade Administration; 
“High Technology Industries: Profiles 
and Outlook; Biotechnology”; 
Washington, D.C.; July 1984. 

Dorland’s Illustrated Medical 
Dictionary; 24th Edition. 

U.S. Food and Drug Administration, 
U.S. Department of Agriculture, the 
Environmental Protection Agency. 
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DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


10 CFR Part 463 
[Docket No. ERA-R-79-19] 


Annual Reports From States and Non- 
Regulated Uiilities on Progress in 
Considering the Ratemaking and Other 
Reguiatory Standards Under the Public 
Utility Regulatory Policies Act of 1978 


AGENCY: Economic Regulatory 
Administration, DOE. 

ACTION: Notice and publication of Form 
ERA-166. 


SUMMARY: Sections 116 and 309 of the 
Public Utility Regulatory Policies Act of 
1978 (PURPA) require State regulatory 
authorities and certain nonregulated 
utilities to submit to the Department of 
Energy (DOE) annual reports on their 
progress in considering ratemaking and 
other regulatory standards established 
by Titles I and III of PURPA. Under the 
present DOE regulations (10 CFR Part 
463), as amended, each of the reporting 
entities must file an annual report by 
February 28, 1985, covering the calendar 
year 1984 reporting period. All reports 
are to be made on Form ERA-166, a 
copy of which is appended to this 
Notice. 


DATE: Reports are due by February 28, 
1985. 
ADDRESS: All completed Forms ERA-166 
should be addressed to: Coal and 
Electricity Division, Economic 
Regulatory Administration, Department 
of Energy, Form ERA-166, Room GA- 
33, 1000 Independence Avenue, SW., 
Washington, D.C. 20585. 
FOR FURTHER INFORMATION CONTACT: 
Steven Mintz, Coal and Electricity 
Division, Economic Regulatory 
Administration, U.S. Department of 
Energy, 1000 Independence Avenue, 
SW., Room GA-033, Washington, D.C. 
20585, Phone (202) 252-1657. 
SUPPLEMENTARY INFORMATION: 


I. Background 


On August 1, 1979 (44 FR 47264, 
August 13, 1979), DOE issued a rule (10 
CFR Part 463) setting forth the manner in 
which State regulatory authorities and 
certain nonregulated gas and electric 
utilities are required to report on their 
consideration of the ratemaking and 
other regulatory standards established 
by sections 111(d), 113(b), and 303(b) of 
the Public Utility Regulatory Policies Act 
of 1978 (PURPA). 

On August 4, 1982 (47 FR 33679), DOE 
amended Part 463 by revising § 463.3 (a) 
and (c). The revised rule requires the 
reporting entities to file their annual 
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reports on February 28 of each year. 
Each annual report must cover the 
immediately preceding calendar year 
(for example, the report due on February 
28, 1985, shall cover the period January 
1, 1984—December 31, 1984). 


Il. The Report Form 


The Form ERA-166 is identical to the 
form published on January 3, 1984 (49 FR 
5) except for date changes. It was 
approved by the Office of Management 
and Budget (OMB Control Number 1903- 
0060), and is being published today as 
an. appendix to this Notice. It will 
provide reporting entities with the 
earliest opportunity to prepare their 
reports for the calendar year. 

(Public Utility Regulatory Policies Act of 
1978, Pub. L. 95-617, 92 Stat. 3117 et seq. (16 
U.S.C. 2601 et seg.}; Department of Energy 
Organization Act, Pub. L. 95-91 (42 U.S.C. 
7101 et seq.) 

Issued in Washington, D.C. on, December 

19, 1984. 

Robert L. Davies, 

Director, Coal and Electricity Division, 
Economic Regulatory Administration. 


Appendix 
Form ERA-166 is reproduced below. 
BILLING CODE 6450-01-M 
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This report is mandatory under the Public Utilities Req 
and 309. Late filing or failure to report may result if 
provided by law. See instructions regarding confidenti 
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Purpose 


The PURPA Annual Report on Blectric and Gas 
Utilities, Form ERA-166, will be used by the 
Economic Requlatory Administration (ERA) for 
annual reporting to the President and Congress 
on the proqress of State regulatory authorities 
and certain noncequiated electric and gas 
utilities in considering and making 
determinations with respect to the standards 
established by PURPA. 


When to Subait 


‘A. Subait thie report no later than Pebruary 


28, 1985. 


BS. This report covers the period of January 1, 
1984 to December 31, 1984. 


What and Where to Subait 


A. Gubait pages ‘ 
27 
28 
36 
31 
35 (duptficated for each utility) 
36 (duplicated for each utility) 
43 (duplicated for each utility) 


BLUE SECTIOI 
PURPA ANKUAL REPORT OW ELEC 


GENERAL TNPORK 


2 - = eS ae 


_SECTION 
ON ELECTRIC AND GAG UTILITIES 














IV. Who aust Subait 


A. Bach State requiatory authority (with 
reepect to each covered electric and qas 
utility for which {it hes rate making 
authority) snd each covered nonrequlated 
electric and qae utility must submit this 
report. 


BECTION I 
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STROCTI ONS z 
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99. 
an 
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Tos : an 
PORPA Annual Report on Blectric and Gas Utilities S 
3 Coal and Electricity Division = 
e Economic Requlstory Administration © 
f Department of Enerqy, Forrestal Building 2 
s 1000 Independence Avenue, &8.W., Room CA-033 © 
a Washington, D. C. 20585 ct 
6 “a 
A B. ERA reserves the right to fequest any z 
3 supplementary information from the state Sg 
requlatory authority or covered _ 
nonrequiatory utility as needed to fully > 
understand the report. o 
oO 
oO 
y C. ERA reserves the right to return any 3 
incorrectly completed reports, The official & 
submission date will be assigned upon 6 
° receipt of the correctly completed fora. o 
© 
© 
Por information concerning this report call _ 
Stevea Hints a 
(202) 252-1657 = 
a 
ps8] 
= 
a 
P=) 
oO 
oa 
Ee, 
= 
z 
3 
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GENERAL INP 


B. Covered Utilities 


{2) Electric wtilities. The regulated and 
nonreguiated electric utilities covered by 
this report are those whose total sales of 
electric energy (for purposes other than 
ceaale) exceeded 500 million kilowatt-hours 
ducing any calendar year beginning after 
December 31, 1975, and before the immediate 
preceding calendar year. 


(2) Gas Utilities, the reguiated and 
nonreguiated utilities covered by this 
report ace those whose total sales of 
natucal gas (for purposes other than resale) 
exceeded 10 billion cubic feet during any 
calendar year beginning after December 31, 
1875, and before the immediate preceding 
calendar year. 


(3) Exciusion of Wholesale Sales. When 
determining eligibility, do not include 


cejulating salea of electric energy of 
natural gas for purposes of resale. 


(4) Published Liet. BRA published in the 
Federal Register a list of utilities covered 
undec PURPA foc each reporting year. The 
inclusion or exclueion of any utility on the 
list does not affect the legal obligation to 
report by such utility or the responsible 
State regulatory authority under PURPA. 
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Provisions of Confidentiality of Information 


The information contained on these forms may be 
(i) information which is exempt from dieclosure 
to the public under the exemption for trade 
secrets and confidential commercial information 
specified in the Preedom of Information Act of 5 
usc 552(b)(4)(POIA) oc (411) prohibited froma 
public celease by 18 USC 1905. However, hefore 
a determination can be made that particular 
information is within the coverage of either of 
these statutory provisions, the person 
submitting the information must make a showing 
satisfactory to the Department concerning its 
confidential nature, 


Therefore, respondente should state briefly and 
specifically (on an element-by-element basis, if 
possible), in a letters accompanying submissioca 
of the form, why they consider the information 
concerned to be a trade secret or other 
proprietary information, whether such 
information ie customarily treated as 
confidential information by their companies and 
the industry, and the type of competitive 
hardship that would result from disclosure of 
the information. In accordance with the 
provisions of 10 CPR 1004.13 of DOE*s POIA 
requiations, DOB will determine whether any 
information submitted should be withheld from 
public disclosure. 


PL6OS 
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If DOE receives a response and does not receive 
a request, with. asubstantive justification, that 
the {information eubmitted should be withheld 
from the public, DOE will assume that the 
respondent does not object to disclosure to the 
public of any information submitted on the fora. 


A new written justification need not be submitted 
each time the ERA-166 is submitted if: 


@. views concerning information items 


identified as privileged or confidential 
have not changed; and 
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ENERAL INFORMATION (CONTINUED) 
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b. a written justification setting forth 
cespondent’s views in this regard was 
previously submitted. 


In accordance with the cited statutes and other 
applicable authority, the information must be made 
available, upon request, to the Congress or any 
Committee of Congress, and to the General Accounting 
Office. 
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(ADV) standards 


applicable 
utility, oc state cequiatory authority. 



















I. The PURPA Annual Report on Blectric and Gas 
Utilities consiste of 3 parts {these are 
included in Section II): 

Pert Is General Information on the State 
regulatory Authority or Covered 
Nonrequlated Utility 
Patt 13: Questiona Pertaining to Each of the 
Zleven Standards 
Pact It: Standard Specific Questions 
tl. In Section IF, complete Parte II and III for 


seach elactcic utility listed in Part I. 
Complete only questions pertaining to the 
termination of service (TOS) and advertising 


for each gas utility listed in 
WA for questions that are not 
either the electric ofr gas 


Enter 
to 








tate 
ered 


the 


for 


the 
sing 
in 
not 
gas 


ifn 


Ill. Enter the electric or gas utility name, as 
appropriate, in the top right corner of each 
ceturned answer sheet from Parte If and III. If 
the utility provides both services, submit two 
ansver sheets for the utility. 


Iv. 


Ve 


Information regarding the consideration process 
for each standard must, to the extent practical, 
be suamacized from the written determination and 
orders issued. 


To facilitate data collection for this (Cora, 
utilities which are unable tf respond to 
questions as of the year ending’ December 1984 
may choose to respond on a 1984 fiscal yeac 
basis. However, utilities must be consistent 
throughout the form as to which option is chosen. 


9160S 


suoHeMsey pue sany / PEL ‘LE Jequiedaq ‘Aepuow / z¢z ‘ON ‘6b ‘JOA / 19\s18ey Je1epey 





DEF 


(A) Clase-With ceapect to electric and gas consumers, 
any group of such consumers who have similar 
characteristics of electric or gas energy use. 


(B) Consideration Process-With respect to any of the 
standards established by sections 111, 113, or 
303 of PURPA, the set of appropriate procedures 
carried out by @ State requilatory authority or 
nonreguiated utility culminating in a decision to 
adopt or reject such standard or in a 
determination required by PURPA. (See Section I 
on cegulations). 


(C} Blectric Consumer-Any person, State agency, of 
Pederal agency to which electric energy is sold 


other than for purposes of resale. 
(D) Blectric Utility-Any person, State agency, oc 


Pedetal agency that selle electric energy. 


(B) Evidence-Any testimony, data, staff reports, 
technical analyses, briefs, or any other 
statements, documents, of information admitted . 
into the record of the proceedings respecting the 
coneideration of the stendards. 

(?) Pederal Agency-An executive agency (as defined in 
section 105 of the United States Code). 


(G) Gas Coneuweer-Any person, State agency, or Federal 


agency to which natural gas is sold other than 
foc purposes of resale. 
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mers, (8) Gas Utility-Any person, State agency, or Pederal 
imilar agency engaged in the local distribution of the 
Be sale of natural gas. 


£ the (I) Load Management Technique-Any technique (other 


3, OF than a time-of-day or seasonal rate) to reduce 
dures the maximum kilowatt demand on the electric 
ty ofr utility, including (but not limited to): ripple, 
on to radio, or automatic control mechanisms; other 
in! types of interruptible electric service, energy 
ion I storage devices; and load-limiting devices. 

J) Nonreguiated Electric Utility-Any electric 
f, of utility with cespect to which no State regulatory 
sold authority has cate making authority. 


(K) Noncequiated Gas Utility-Any gas utility with 


' of respect to which no State regulatory authority 
hae catemaking authority. 


Ores, (L) Pecson-An individual, partnership, corporation, 
other unincorporated association or any group, 
itted organization, or entity. 

g the 


(mM) Rate- (1) Any price, cate, charge, or 
classification made, demanded, observed, of 
ed in received with respect to the sale of electric 
energy by an electric utility to an electric 
consumer or the sale of natural gas to a gas 
deral consumer 3 
than (2) Any cule, regulation, of practice 
respecting any such rate, charge, or 
Claseification; and 


$n 
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(3) Any contract pertaining to the sale of 
electric energy to an electric consumer or the 
eale of natural gaze to & gee Coneursr. 


(MN) Ratemaking Authority-Authocity to fiz, modify, 
approve, oc disapprove cates. 


(0) Sale-A transfer to a purchaser for consideration 
and, when used with respect to electric energy, 
includes any exchange of electric energy; or, 
when used with respect to natural gas, includes 
any exchange of natural gas. 


(PB) Standard-Refers to either the siz ratemaking 
etendards oc the five cegulatory standards. 


The eiz ratemaking etandards and theirc 
abbreviations as employed in this ceport include: 
Coet-Of-Service atandard . « e« « « e e e COS 
Declining Block Rate atandard . . « « « DBR 
Time-Of-Day rate standard «. . « « « « e TOD 
SeasoneL Rate standard . « « © © « e © e SLR 
INTeccuptible cate standard ... «+ + « INT 
Load Management Techniques standard . . LMT 


The five regulatory etandards and their 
abbreviations as employed in this report include: 
Masterc-Metering standard . . « « « © « « MN 
Automatic Adjustment Clause standard . . AAC 
Information To Consumere standard .. . ITC 
Termination Of Service standard ... . TOS 
ADWectising etandard . « « © « © © © © © ADV 
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8160S 


ile of (Q) State-A State, the District of Columbia, and 
cr the Puecto Rico. 


(R) State Agency-A State, political subdivision 


dify, thereof, and any agency or instrumentality of 
either. 

ration (6) State Requilatory Authority-Any State agency that 

leKGy, has catemaking authority with repsect tos the 

} Of, sale of electric energy by an electric utility 

sludes other than by such State agency (in the case of 


an electric utility with respect to which the TVA 
has ratemaking authority, such term means the 

waking TVA); or the sale of gas by any gas utility 
(other than by such State agency). 


theic 
ludes 
"0S 
BR 
POD 
SLR 
INT 
MT 
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iy 
AC 
ITC 
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REGULATIONS APPLICABLE TO THE 6 RATEMAKING 


Bection lli(a-c) of PURPA requires consideration of 
giz catemaking standards, as follows: 


*gec. 1]1. CONSIDERATION AND DETERMINATION RESPECTING 
CERTAIN RATEMAKING STANDARDS. 


(a) CONSIDERATION AND DETERMINATION - Each State 
cegulatory authority (with cespect to each electric 
utility for which it has rcatemaking authority) and 
each non-regulated electric utility shall consider 
each standard established by subsection (d) and make 
a determination concerning whether or not it is 
appropriate to implement such standard to carry out 
the purposes of thie title. Por purposes of such 
consideration and determination in accordance with 
subsections {b) and (c), and for purposes of any 
review of such consideration and determination in any 
couct in accordance with section 123, the purposes of 
thie title supplement otherwise applicable state 
law. Mothing in thie subsection prohibits any State 
cequiatory authority or nonreguilated electric utility 
fcom making any determination that it is not 
appropriate to implement any such standard, pursuant 
te ite authority under otherwise applicable State law. 


(b) PROCEDURAL REQUIREMENTS FOR CONSIDERATION AND 
DETERMINATION. 


{1) The consideration referred to in sub- 
section (a) shall be made after public notice and 
hearing. The determination referred to in 
subsection (a) shall be: 


(A) in writing 

(B) based upon findings included in such 
determination and upon the evidence presented 
at the hearing, and 

(C) available to the public. 
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of (2) Except as otherwise provided in paragraph (1), 
in the second sentence cf section l12(a), and in 
sections 121 and 122, the procedures for the 

aS consideration and determination referred to in 
sub-sections (a) shall be those established by the 
State regulatory authority orc the nonrequilated 





Le electric utility. 

Le 

nd (c} IMPLEMENTATION. 

oc 

k@ (1) The State regulatory authority (with respect to 

ie each electric utility for which it has ratemaking 

at authority) or non requilated electric utility may, to 

th the extent consistent with otherwise applicable 

th State law: a 

ny 

ny (A) Implement any such standard determined under 

>f subsection (a) to be appropriate to carry out the 

te pucposesa of this title, or 

a) 

ty (B) decline to implement any such standard. 

at 

nt (2) If a State regulatory authority (with respect 

te to euch electric utility for which it has ratemaking 
authority) oc nonrequlated electric utility declines 

iD to implement any standard established by subsection 


(d) which is determined under subsection (a) to be 


SECTION { 
PART II 
MAKING STANDARDS: COS, DBR, TOD, SLR, INT, LMT 
appropriate to carry out the purposes of this title, 


d~ such authority or nonrequlated electric utility 

id shall state in writing the reasone therefore. 6uch 

n statement of reasons shall be available to the 
public. 


Sections 112, 121, and 122 of PURPA also establish 
requirements for this standard. 
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For the purpose of thie ceport, for consistency with the 
joint committee managers report, and for consistency 
with terminology used in the regulatory community, the 
term “adopt® will be used throughout in the following 
questions as a synonym for the term “implement”. 


6160S 








COST-OF -SERV. 


see 


REGULATIONS APPLICABLE TO THE COS STANDARD 


ro 





Section 113(d) (1) of PURPA eetablishes the 
cost-of-service standard (COS) which states: 


*natee charged by any electric utility for providing 
electric eervice te each class of electric consumers 
shall be designed to the maximum extent practicable, 
to reflect the costs of providing electric service to 
such class, ae determined under section 115(a).° 


Section 115(a) states: 


“In undertaking the coneideration and saking the 
determination under section 111i with ceeapect to the 
standard concerning cost of service eateblished by 
section lII(d)(1), the costes of providing electric 
service to each class of electric consumers shall, to 
the waximum extent practicable, be determined on the 
basie of methods prescribed by the State rceguiatory 
authority (in the case of a State ceguiated electric 
utility) oc by the electric utility (in the case of a' 
nonregulated utility). Such methods shall te the 
maximum extent practicable: 


(1) permit identification eof differences in 
cost-incurrence, for each euch class of electric 
consumers, attrcibuteble to daily and seasonal 
time of use of service and 


(2) permit identification of differences in 
cost-incucrence attributable to differences in 
customer, demand, and energy components of 
costs. Ia prescribing euch methods, such state 
cegulatory authority and nonreguiated electric 


(continued on next page) 
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POR PURPOSES OF ANSWERING COS RELATED QUESTIONS 


The cost-of-service standard (COS) has been: 


A. 


Adopted by a State reguiatory authority, when 


such authority has: 


1. specified methods for a utility covered by the 
standard to use to determine cost of service, in 
accordance with section 115(a) above; 


2. tesued a written policy (ce order) that a 
utility covered by the standard shall provide 
cost-of-service data or studies in accordance 
with these methods with each rate application or 
rate processing, of on @ specified regular basis, 
or both; and 


3. fesued a written policy that rates charged by 
@ utility covered by the standard for each 
consumer clase shal] be designed, to the maxinus 
extent practicable, to reflect the costes of 
service to such class, as provided in section 
Lillia) i). 


Adopted by & nonregulated utility, when such 


nonregulated utility haes 


1. specified methods that it will use for 
determining cost of service, in accordance with 
section 115(a) above; 


(continued on next page) 
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REGULATIONS APPLICABLE TO THE COS STANDARD (CONT INUED) 


utility shall take into account the extent to 
which total costs to an electric utility are 


likely to change if: 


(A) additional capacity is added to meet peak 
demand relative to base demand; and 


(B) additional kilowatt-hours of electric 
energy are delivered to electric consumers.* 
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nt to 2. issued a written policy that it will develop i 
y are cost-of-service data in accordance with these a 
methods with each rate proceeding of on a 2 
specified reqularc basis, oc both; and - 
> peak x 
3. issued a written policy that cates charged for o 
each consumer clase will be designed, to the g 
rctric maximum extent practicable, to reflect the costs _ 
3.” of service to each class, as provided in section $ 
111(4) (1). . 
S 
C. Rejected by a State regulatory authority or Z 
nonrequiated utility when it has issued written 2 
policies (or orders) declining to adopt. an 
= 
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REGULATIONS APPLICABLE TO THE DBR STANDARD 


Bection 111(d)(2) of PURPA establishes the declining 
block rates standard (DBR) which states: 


*“The energy component of a rate, or the amount 
attributable to the energy component in a rate, 
charged by any electric utility for providing 
electric service ducing any period to any class of 
eletcic consumers may not decrease as kilowatt-hour 
consumption by such clase increases during such 
peciod except to the extent that such utility 
demonstrates that the coste to such utility of 
providing electric service to such class, which costs 
are attcibutable to such energy component, decrease 
as such consumption increases ducing such period.® 
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POR PURPOSES OF ANSWERING DBR RELATED QUESTIONS 


The declining block cates standard (DBR) has been: 


A. Adopted by s State regulatory authority, when 
such authority had issued written policies (or 


orders) providing: 


l. that cates charged by utility covered by the 
standard shall not have declining block energy 
charges except to the extent that the utility has 
made the required demonstration (as defined in 
section 111(b)(2))3 and 


2. that the State regulatory authority will make 
@ written determination of whether the utility 
has made the required demonstration. 


B. Adopted by a nonregquiated utility when such 
nonregulated authority had issued a written policy 
(oc order) that its cates shall not have declining 
block energy charges except to the extent that it has 
made in writing the required demonstration, as 
defined in section 111(b)(2). 


C. Rejected by a State regulatory or nonregulated 
utility when it had issued written policies (or 
orders) declining to adopt. 


2c60S 
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REGULATIONS APPLICABLE TO THE TOD STANDARD 


section 111¢d) (3) of PURPA’ establishes the 
time-of-day rates standard (TOD), which states: 


*fhe ratee charged by an electric utility for 
providing electric service to each class of electric 
consumers shall be on ea time-of-day basis which 
ceflects the coste of providing electric service to 
euch class of electric consumers at different tines 
of the day unless such cates are not cost-effective 
with reepect to euch class, as determined under 
geection 115(b).* 


Section 115{b) states: 


"In undertaking the consideration and making the 
@etermination cequired under eection 11) with respect 
to the etandard for time-of-day rates established by 
eection 111(4)(3), a time-of-day rate charged by an 
electric wtility for providing electric service to 
each clase of electric consumers shall be determined 
to be cost-effective with respect to each class of 
electric consumers if the long-run benefits of such 
cate to the electric utility and ite electric 
consumers in the clase concerned are likely to exceed 
the metering costs and other costs associated with 
the use of such cates.” 


Por the purpose of answering the questions in this 
echedule, the term “time-of-day rate” means a rate 
that if on a time-of-day basis and that reflects the 
cosets of providing electric service at different 
times of the day te the consumer class to whom it is 
charged. 
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a eS me ST 
FOR PURPOSES OF ANSWERING TOD RELATED QUESTIONS 
the 


The time-of-day rates standard (TOD) has been: 


A. Implemented by a State reguiatory authority, when 


y foc it had issued written policies for orders providing: 
ectric 

which 1. that a utility covered by the standard shell 
lce to charge time-of-day cates (ae defined above) to 
tines each consumer class unless such cates are not 
ective cost-effective with cespect to such clase; and 
under 


2. that the State requiatory authority will make 
a weitten determination of the cost-effectiveness 
of such rates in accordance with section 115(b). 








| 

g the B. Implemented by a nonregulated utility when it had 
espect issued written policies (or orders) providing: 
ned by 
by an 1. that it shall charge time-of-day rates (as 
ce to defined above) to each consumer clase unless such 
cmined cates ace not cost-effective with respect to such 
as of clase; and 
; euch 
ectric 2. that it will make a written determination of 
exceed the cost-effectiveness of such rates in 
| with accordance with section 115(b). 

C. Rejected by State regulatory authority or 
) this nonregulated utility when it has issued written 
| rate policies (or orders) declining to adopt this standard. 
8 the 
ferent 
it is 
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SEASONAL RATES 


REGULATIONS APPLICABLE TO THE SLR STANDARD 


Section 111(d)(4) of PURPA establishes the seasonal 
cates standard (SLR) which states: 


"The ratee charged by an electric utility for 
providing electric service to each class of electric 
consumers shall be on @ seasonal basis which reflects 
the costs of providing service to euch clasa for such 
utility.° 


Porc the purpose of answering the questions in this 
echedule, the term “seasonal rate® means a rate that 
vacies by season and that reflects the costs of 
providing electric service at different seasons of 
the year to the consumer clase to whom it is charged. 
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ee nnn nnn ncn nnn nr reer r nner eer rere cer eee er eS 
FOR PURPOSES OF ANSWERING SLR RELATED QUESTIONS 


na i The seasonal rates standard (S12) has been: 

A. Adopted by a state regulatory authority when such 
for authority has issued written policies (or orders) 
cic providing: 
cts 
uch 1. that it will determine the costs of providing 


electric service to each consumer class at 
different seasons of the year for each utility 


his covered by the standard; aad 

of 2. that a utility covered by the standard ehall 

of charge seasonal rates (as defined above) to each 

d. consumer class to the extent that such costs vary 
seasonally. 


B. Adopted by a nonregulated utility, when such 
nonregulated utility has issued written policies (or 
orders) providing: 


1. thet it will determine the costs of providing 
electric service to each consumer classe at 
different seasons of the year; and 


2. that it shall charge seasonal rates (as 
defined above) to each consumer class to the 
extent that such costs vary seasonally. 


C. Rejected by a State regulatory authority or 
nonregulated utility when it had issued written 
policies (or orders) declining to adopt this standard. | 





suoyeinsay pue sainy / Pe6L ‘TE Jaquiavaq ‘Aepuow; / ZSz ‘ON ‘6p ‘OA / 18;S18ey [elspa 


~}2- 








INTERRUPT IALI 


REGULATIONS APPLICABLE TO TSE INT STANDARD 


Section 111(4) (5) of PURPA establishes’ th 
intercuptible cates standard (INT) , which states: 


“gach electric utility shall offer each industria 
and commercial electric consumer an interruptibl: 
cate which reflects the cost of providin 
interruptible service to the clase of which sucil 
consumer is a member,* 


Por the purpose of answering the queationsa in thi 
schedule, the term “°interrcuptible rcate® means a: 
imteccuptible cate that reflects the cost of 
peoviding iaterrcuptible service to the consumer clas: 
te whom it te charged. 
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FOR PURPOSES CP ANSWERING INT RELATED QUESTIONS 


The intercuptible cates standard (INT) has been: 


A. Adopted by a estate reguiatory authority when such 
authority has issued written policies (or orders) 
providing: 


l. that a utility covered by the standard shall 
offec each industrial and conmercial electric 
consumer en intercuptible cate; and 


2. that the etate reguiatory authority will 
determine the costs of providing interruptibie 
electric eervice to each consumer class that 
includes industrial or commercial consumers. 


B. Adopted by a nonregulated utility, when such 
noncegulated utility has iasued written policies (or 
orders) providing that it shall offer each industrial 
and commercial coneymer an interruptibie rate that 
ceflects its determination of the costes of providing 
interruptabie service to each conaummer class that 
includes industrial oc commercial consuners. 


C. Rejected by a State rcequiatory authority of 
nonregulated utility when it has issued written 
policies (or orders) declining to adopt this standard. 
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LOAD MANAGEMENT T 


REGULATIONS APPLICABLE TO THE LMT STANDARD 


Section 111(d)(6) of PURPA establishes the load 
management techniques standard (LMT) which states: 


®gach electric utility shall offer to its electric 
consumers euch load management techniques as the 
state regulatory authority (or the nonrequlated 
electric utility) has determined will: 


(A) be practicable and cost-effective, as determined 
under section 115(c), 


(B) be celiable, and 


(C) provide useful energy or capacity management 
advantages to the electric utility.° 


Spction 115(c) states: 


"In undertaking the consideration and making the 
determination required under section 111 with respect 
to the standard for load management techniques 
established by section 111(d)(6), a load management 
technique shall be determined, by the State 
cegulatory authority of nonregulated eletric utility, 
to be cost-effective ifs 


(1) such technique is likely to rceduce maxinua 
kilowatt demand on the electric utility, and 


(continued on next page) 
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reer ree re erences 
POR PURPOSES OF ANSWERING LMT RELATED QUESTIONS 


» load The load management techniques standard (LHT) has 
BBs been: 

lectric A. Adopted by a. State regulatory authority, wher 
as §6tthe such authority has issued written policies (or 
gulated orders) providing: 


l. that it will make a written determination of 
ecmined the cost-ef fectiveness of load management 

techniques relevant to each utility covered by 

the standard, in accordance with section 115(c); 


2. that it will make a written determination of 
agement whether each technique will be practicable and 
cost-effective (as defined above), be reliable, 
and provide useful energy or capacity management 
advantages to the electric utility; and 


ng the 3. that a utility covered by the standard shall 

respect of fer its electric consumers those  iocad 

hniques management techniques that the state regulatory 

agement authority has determined will meet the criteria 
State above (in A.2). 

tility, 


B. Adopted by a nonreguiated utility, when such 
noncegulated utility had issued written policies (or 
nax imum orders) preovidings 


1. that it will make a written determination of 
the cost-ef fectiveness of relevant load 
management techniques, in accordance with section 
11S(c)) 


(Continued on next page) 
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LOAD MANAGEMENT TECHNIQUE: 


REGULATIONS APPLICABLE TO THE LT STANDARD (CONTINUED) 


(2) the long-run cost-savings to the utility of 
euch reduction are likely to exceed the long-run 
costs to the utility associated with 
implementation of such technique.° 


For the purpose of anewering the questions in this 
schedule, the term “load management techniques® means 
any technique (other than a time-of-day rate or 
seasonal rate) to reduce the maximum kilowatt demand 
on the electric utility, including (but not limited 
to): cipple, radio or automatic control mechanisms; 
other types of interruptible electric service; energy 
atorage devices; and load-limiting devices. 
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NUED POR PURPOSES OF ANSWERING LMT RELATED QUESTIONS (CONT) 





y of 2. that it will make a written determination of 
g-cun whether each such technique will be practicable 
with and cost-effective (as defined above), be 


reliable, and provide useful energy or capacity 
management advantages to the electric utility; and 


this 

neans 3. that it will offer its electric consumers 
> or those load management techniques that it has 
mand determined will meet the criteria above (in B.2.) 
pited 

Lome} C. Rejected by State requiatory authority or 
necgy nonregulated utility when it has issued written 


policies (oc orders) declining to adopt this standard. 


suoneEinsay pue sony / PAGT ‘Te Jaquie.aq ‘Aepuoy / ZZ ‘ON ‘6h ‘TOA / 19\s180y Je1ope,z 


~-15- 


2260S 





REGULATIONS APP!,!CABLE TO THE PIVE REGULA 
Bection 113(8) of PURPA requires public notice, 
heacing(s), and other actions respecting five 
regulatory standards established for electric 
wtilities covered under Title I of PURPA, and Section 
303({a) cequices similar actions respecting two of 
these ceguiatory standards for gas utilities covered 
under Title 111. With respect to the master metering 
(mm), automatic adjustment cleuse (AAC), information 
to consumer (ITC), termination of service (TO06), and 
advertising (ADV) standards, these sections establish 
the following cequirenentes: 


“section 113/303. ADOPTION OF CERTAIN STANDARDS. 


(a) Adoption of Standarde--Mot later than 2 yeare 
after the date of the enactment of this Act, each 
State reguietory authority (with respect to each 
electric (gas) utility for which it has catemaking 
authority), and each nonregulated electric (gas) 
utility shall provide public notice and conduct «@ 
hearing respecting the setandarde established by 
subsection (b) and, on the basis of such hearing, 
shalls 


(1) adopt the standards established by 
subsection (b) (other than paragraph (4) 
thereof) if, and to the extent, such authority 
or nonceguiated electric utility determines that 
such adoption is eppropriate to carry out the 
purposes of thie title, is othervise 
appropriate, and is consistent with otherwise 
applicable State law, and 


(2) adopt the standard eatablished by subsection 
(b)(4) if, and to the extent, such authority or 
nonregulated electric (gas) utility determines 
that such adoption is appropriate and consistent 
with otherwise applicable State law. 


ERA-166 (11-84) rein 





PART III 


} REGULATORY STANDARDS: HH C, ITC, TOS, AW 


ce, 
ive 
cic 
ion 

of 
ced 
ion 
and 
ish 


ece 
ach 
ach 
ing 
as) 


by 


by 
(4) 
ity 
hat 
the 
ise 
ise 


lon 

or 
nes 
ent 


-16- 


Por purposes of any determination under paragraphs 
(1) o¢ (2) and any review of such determination in 
any court in accordance with section 123(307), the 
purposes of this title supplement otherwise 
applicable State law, Nothing in thig subsection 
prohibits any State regulatory or nonreguiatory 
electric (gas) utility from making any determination 
that it is not appropriate to adopt any such 
standard, pursuant to its suthority under otherwise 
applicable State law.° 


Sections 121 end 122 of PURPA establish specific 
procedural cequirements for this process with respect 
to electric utilities, and sections 121 and 305 
establish the authority of the Secretary to intervene 
in appropriate proceedings for electric and gas 
utilities, 


Por the purposes of answering the questions on the 
advertising standard, the term “sufficient .criteria® 
refers to the criteria established in section 
1l13(a)(1). aboves “appropriate to carry out the 
purposes of this titlel, otherwise appropriate, and 
consistent with otherwise applicable state law.° 


Por the purposes of answering the questions on the 
termination of service standard the term “sufficient 
criteria® cefers to the criteria established in 
section 113(a)(2), above: "appropriate and 
consistent with otherwise applicable State law.* 





1 That is, to encourage: the conservation of 
energy supplied by electric and gas utilities; the 
optimization of the efficiency of use of facilities 
and resources by electric and gas utilities; and 
equitable cates to electric consumers. 


8260S 
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GULATIONS APP BLE TH STANDARD 
Section 113(a)(1) states: 


*Separate metering shall be determined appropriate 
foc any new building for purposes of section 
L13(b)(2) ifs 


(1) there is more than one unit in such building, 


(2) the occupant of each such unit has control 
over a portion of the electric energy used in 
euch unit, and 


(3) with cespect to such portion of electric 
energy ian such unit, the long-run benefits to the 
electric consumers in such building exceed the 
costs of purchasing and installing separate 
meters in such building.* 


For the purpose of anewering the questions in this 
schedule: 


(A) The tecm ‘master metering’ (HN) applies to all 
cases where: 


(1) There is more than one unit in the building 
and the electric metering does not permit 
identification of the energy consumption in 
individual units; or 


(Continued on next page) 
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SSNS 
FOR PURPOSES OF ANSWERING MM RELATED QUEST IONS 


The master metering standard (MM) has been; 


accordance with section 115(d)3; and 


(Continued on next page) 
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ate A. Adopted by a State regulatory authority, when o 
fon such authority has: og 
© 

ae 

1. specified methods and procedures to be used a 

NY» by a utility covered by the standard in (j&% 
evaluating benefits versus costs of separate ‘in 

rol metering, in accordance with section 115(d)(3), = 
ia and in determining whether separate metering is a 
appropriate for a new building, in accordance © 

with section 115(d)3; and z 

ric S 
the 2. issued a written order that a utility covered [| & 
the by the standard shall not provide master metered <i. 
ate service to new buildings except to the extent z 
determined appropriate under those methods and g 

procedures specified above. o 

his ? 
B. Adopted by a nonreguiated utility, when such o 
noncegulated utility has: @ 

all 5 
1. specified methods and procedures that it will ® 

QQ 

ing separate metering, in accordance with section . 
ait 1315(d)(3), and in determining whether separate i) 
in metering is appropriate for a new building, in = 
y=) 

g. 

® 
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Q. 

ms 
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> 
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=| 
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use in evaluating benefits versus costs of 
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MASTER METERING STANI 


REGULATIONS APPLICABLE TO THE MM STANDARD (CONTINUED) 


(2) More than one such unit is treated as a 
single account for billing purposes. 


(B) The term “separate metering’ applies to all other 
cases. 
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D) POR PURPOSES OF ANSWERING MM RELATED QUESTIONS (CONT) 
* 


2. issued a written policy that it will not 

provide master metered service to new buildings 

except to the extent determined appropriate under 
her those methods and procedures specified above. 


C. Rejected by ea State regulatory authority or 
nonregulated utility when it has issued written 
policies (oc orders) stating that it has determined 
not to adopt the standard. 
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AUTOMATIC ADJUSTMENT | 


REGULATIONS APPLICABLE TO THE AAC_STANDARD 


Section 13(b)(2) of PURPA establishes the automatic 
adjustment clauses standard (AAC), which estates; °No 
electric utility may increase any rate pursuant to an 
automatic adjustment clause unless such clause meets 
the requirements of section 115(e).° 


Section 115(a) states: 


*(1) An automatic adjustment clause of an electric 
utility meete the requirements of this subsection if: 


(A) such clause is determined, not less often 
than every four years, by the State regulatory 
authority (with cespect to an electric utility 
for which it has catemaking authority) oc by the 
electric utility (in the case of a nonreqgulated 
electric utility), after an evidentiary hearing, 
to provide incentives for efficient use of 
cesources (including incentives for economical 
pucchase and use of fuel and electric energy) by 
auch electric utility, and 


(B) euch clause is reviewed not less often than 
every two years, in the manner described in 
paragraph (2), by the State regulatory authority 
having catemaking authority with respect to each 
utility (or by the electric utility in the case 
of a nonrequlated electric utility), to insure 
the maximum economics in those operations and 
pucchases which affect the rates to which such 
clause applies. 


(Continued on next page) 
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Rr 
FOR PURPOSES OF ANSWERING AAC RELATED QUESTIONS . 


The automatic adjustment clauses standard (AAC) has 
been: 


A. Adopted by a State regulatory authority oc 
nonreguiated utility when it has issued written 
policies (oc orders) providing that every automatic 
adjustment clause in effect at a utility covered by 
the standacd must undergo the quadrennial 
determination and biannual review specified in 
section 115(e)(1) and (2) of PURPA. 


B. Rejected by a State regulatory authority or non 
regulated utility when it has issued written policies 
(oc orders) stating that it has determined not to 
adopt the standard. 
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AUTOMATIC ADJUSTMENT CL, 


| AA RAE RE A LC CE OE. TATA RR ER eR 
.REGULATIONS APPLICABLE TO THE AAC STANDARD (CONTINUED 


(2) In making a review under subparagraph (B) © 
pacegraph (1) with cespect to an electric utility 
the reviewing authority shall examine and, i 
appropriate, cause to be audited the practices o 
such electric utility celating to costs subject to a: 
automatic edjustment clause, and shall require suc! 
ceports as may be necessary to carry out such rcevie 
(including a disclosure of any ownership or corporat 
relationship between such electric utility and th 
seller to such utility of 7 electric energy, © 
other iten!s). 


(3) As used in this subsection and section 113(b) 
the term ‘automatic adjustment clause® means | 
provision of a rate schedule which provides fo 
increases or decreases jor both), without prio 
hearing. Ia cates reflecting increases or decrease 
(or both) in costs incurred by an electric utility 
Such term does not include an interim rate whic! 
takes effect subject to a later determination of th 
eppropriate amount of the rate.° 
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INFORMATION TO CO’ 


REGULATIONS APPLICABLE TO THE ITC STANDARD 


Section 113(b) (3) of PURPA establishes the 
information to consumers standard (ITC) which 

‘ @etatess “Bach electric utility shall transmit to 
each of its electric consumers information regarding 
cate echedules fn accordance with the requicements of 
section 115(f).° 


Section 115(f) states: 


*(1) Por purposes of the standard for information to 
consumers established by section 113(b)(3), each 
electric utility ehall transmit to each of its 
electric consumers a clear and concise explanation of 
the existing cate echedule and any rcate schedule 
‘applied for (or proposed by & nonregulated electric 
utility) applicable to such consumer. Such 

etatement shall be transmitted to each such consumer: 


(A) not later than sixty days after the date of 
commencement of service to such consumer or 
ninety days after the standard established by 
section 113(b)(3) is adopted with rcespect to 
euch electric utility, whichever last occurs, and 


(2) Por purposes of the standard for information 
to consumers established by section 113(b)(3), each 
electric utility shall transmit to each of its 
electric consumers not less frequently than once each 
years 

(Continued on next page) 
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nnn er ere a SS 
FOR PURPOSES OF ANSWERING ITC RELATED QUESTIONS 


The information to consumers standard (ITC) has been: 


Ae 
such 


Adopted by @ State regulatory authority when 
authority has; 


1. ordered that a utility covered by the 
standard shall transmit cate information to its 
electric consumers according to certain time 
requirements, in accordance with sections 
315(£)¢1) and (2) of PURPA; and 


2. specified consumption data to be transmitted 
upon consumer request, and the conditions under 


which such data shall be considered to be not — 


reasonably ascertainable by the utility, in 
accordance with section 115(£)(3) of PURPA. 


Adopted by a nonregulated utility when such 


nonregulated utility has: 


1. issued a written policy statement that it 
will transmit rate information to its electric 
consumers according to certain time 
cequirements, fin accordance with sections 
LIS(E) (i) and (2) of PURPA; and 


2. specified consumption data to be transmitted 
upon consumer request, and the conditions under 
which such data shall be considered to be not 
reasonably ascertainable by the utility, in 
accordance with section 115(£)(3) of PURPA. 


(Continued on next page) 
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INPORMATION TO CONSUMERS 5 


ES LT LT 
RF.GULATIONS APPLICABLE TO THE ITC_ STANDARD (CONTINUED) 


(A) a clear and concise sumeary of the existing 
cate echedules applicable to each of the major 
classes of ite electric consumers for which 
there is a separate rate, and 


(B) An identification of any classes whose rates 
are not summarized. Such summary may be 
transmitted together with such consumer's 
billing or in such other manner as the state 
cegqulatory authority or nonrequiatory electric 
utility deeas appropriate. 


(3) For purposes of the standard for information to 
consumers established by section 113(b)(3), each 
electric utility, on request of an electric consumer 
ef such utility, shall transmit to such consumer a 
clear and concise statement of the actual consumption 
foc dGeqree-day adjusted consumption of electric 
energy by such consumer for each billing period 
Guring the prior year (unless such consumption data 
fie not reasonably ascertainable by the utility).° 
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FOR PURPOSES OF ANSWERING ITC RELATED QUESTIONS 


C. Rejected by a State requilatory authority or 
nonreguiated utility when it has issued written 
policies (or orders) declining to adopt this standard. 


PEeG6os 
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TERMINATION OF SEI 


GULAT. APPLICABLE TO THE TOS STANDARD 


Section 223(b) (4) of PURPA establishes the 
termination of service standard (TOS) for electric 
utilitise, and section 303(b)(1) establishes the same 
etandacd for gas utilities, stating: "No electric 
(gas) utility may terminate electric (natural gas) 
service to any electric {gas) consumer except 
puceuant to procedures described in section 
235(g)/304(0).° 


Gection 115(g)/304(a) states 


“the procedures for termination of service referred 
to in section 113 (4)(4)/303(b)(1) are procedures 
prescribed by the State regulatory authority (with 
respect to electric (gas) utilities for which it has 
catemaking authority) or by the nonregulated utility 
which provide thats 


(1) no electric (gas) service to an electric (gas) 
consumer may be terminated unless reasonable prior 
notice (including notice of cights and remedies) is 
given to euch consumer and such consumer has @ 
reasonable opportunity to dispute the reasons for 
such termination, and 


(2) during any period when termination of service to 
an electric (gas) consumer would be especially 
dangerous to health, as determined by the State 
regulatory euthority (with respect to an electric 
(gas) utility for which it has rcatemaking authority) 
or nonregulated electric (gas) utility, and such 
consumer establishes that; 


(Continued on next page) 
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POR PURPOSES OF ANSWERING TOS RELATED QUESTIONS 


The termination of service standard (TOS) has been; 
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Adopted by a State rceguiatory authority when 
authority has: 


l. prescribed specific procedures, in 
accordance with sections 115(g)/304(a) of PURPA; 


2. ordered that a utility covered by the 
standard shall not terminate electric (gas) 
service to any electric (gas) consumer except 
pursuant to such procedures. 


Adopted by a nonregulated utility when such 


nonregulated utility hass 


Cc. 


1, prescribed specific procedures, ia 
accordance with sections 115(g)/304(a) of PURPA; 


2. issued a written policy that it shall not 
terminate electric (gas) service to any clectric 
(gas) consumer except pursuant to such 
procedures, 


Rejected by a State regulatory authority or 


noncegulated utility when it hed issued written 
policies (orc orders) stating that it has determined 
not to adopt the standard. 


De 
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TERMINATION OF SERVI 


REGULATIONS APPLICASL® TO TER TOS STANDARD (CONTINUED) 





(a) he is unable to pay for such service in 
accordance with the requirements of the 
utility’s billing, or 


(b) he is able to pay for such service but only 
in inetalinenta, 


such service may not be terminated. 
Buch procedures shall take into account the need to 


include ceasonable provisions for elderly and 
handicapped consumere.° 
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ADERTISING 


nn cnt RR eel ne si sts aehntinisicaietne 
REGULATIONS APPLICABLE TO THE ADV STANDARD 


Section 113(b) (5) Of PURPA establishes the 
advertising standard (AW) for electric utilities, 
and section 303(b)(2) establishes the same standard 
foc gas utilities, stating: "No electric (gas) 
utility may recover from any person other than the 
shareholders (or other owners) of such utility any 
direct og indicect expenditure by such utility for 
promotional or political advertising as defined in 
section 115(h)/304(b).° 


Sections 115(h)/304(b) state: 


*(1) Porc purposes of this section and section 
113(b) (5 )/303(b) (2) 


*(A) The term ‘advertising’ means the commercial 
use, by an electric (gas) utility, of any media, 
including newspaper, printed matter, radio, and 
television, in order to tranemit a message to a 
substantial number of members of the public or 
to such utility's electric (gas) consumers. 


(B) The term “political advertising’ means any 
advertising for the purpose of influencing 
public opinion with respect to legislative, 
administrative, or electoral matters, or with 
respect to any controversial issue of public 
importance. 


(Continued on next page) 
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TISING STANDARD (ADV) 


I I a TC ty 
FOR THE PURPOSES OP ANSWERING ADV RELATED QUESTIONS 





the The advertising standard (ADV) has been: 

ties, 

ndard A. Adopted by a State regulatory authority when 
(gas) such authority has issued a written policy (or order) 
» the that it will disallow (for catemaking purposes) any 
/ any direct orc indirect expenditure by a utility. covered 
| for by the standard for promotional or political 
d in advertising, as defined in accordance with section 

115(h)/304(b). 


B. Adopted by a nonregulated utility when such 
nonregviated utility had issued a written policy that 
ction it will not recover from any person other than the 
stockholders (or other owners) any direct or indirect 
expenditures for promotional oc political 

| 

| 


ccial advertising, es defined in accordance with section 
edia, 115(h)/304(b). 

, and 

to a Cc. Rejected by a 6tate requlatocy authority of 
cc Or nonregulatory utility when it has issued written 


policies (or orders) stating that it has determined 
not to adopt the standard. 
| any 
nc ing 
tive, 
with 
ublic 
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ADVERTISING STANDAR 


nN ORE LIES TS LEE ELIE EEE NE EL ST ST LE 
REGULATIONS APPLICASLE TO TSE ADV STANDARD (COMTINUED) 


(c) The term “promotional advertising’ means any ad- 
wertising for the purpose of encouraging any person 
te select or use the service or additional service of 
an electric (gas) utility or the selection or instal- 
lation of an eppliance of equipment designed to use 
euch utility's service. 


(2) Porc the purposes of this subsection and section 
213(b) (5)/303(b)(2), the terme “political adver- 
tising® and “promotional advertising’ do not includes 


(A) advertising which informe electric (natural gas) 
consumere how they can conserve energy (natural ges) 
et can reduce peak demand for electric (natural gas) 
energy. 


(B) edvertising cequired by law or regulation, 
fiecluding advertising required under pact I of title 
ER of the Mational Bnecqgy Conservation Policy Act. 


(C) advertising cegacding service interruptions, 
eefety measures, of emergency conditions, 


(D) advertising concerning employment opportunities 
~{th such etility. 


(8) advertising which promotes the use of energy 
efficient eppliances, equipment or services, or 


(FP) any explanation oc justification of existing or 


proposed cate schedules, or notificatione of hearings 
thereon. 


END BLUE S$! 
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PURPA ANNUAL REPORT ON 
GEC 

i 

General Information on 
or Covered No 


ars 
DBE TPE CALTON OAT 
1.1 state Regulatory Authority (or Covered 


1.3 


Ronreguleted Utility) 


(b) Street 


(eicity (d)state (e)zip Code 


Designated Point(s) of Contact for the Electric 
Utility Portion of this Report: 


(a)Manme - 





(b)title 


(e)city, State 


Taisip (elphone 
quvenumeetane aera 








(giTitle 





(h)city, State 





(i)zip (j)Phone 


Designated point(s) of contact for the gas utility 


portion of this report: 
*saAne*.) 


(a)Name 


(b)Titie 


(e)City, State 


(d)tip (e)Phone 


) 


ERA-166 (11-84) 


(Tf same as 1.2, enter 


(£) Name 
(g)Title 


(hjCity, State 


(j)Phone 





(1) Zip 


(THIS SHEET 1 


PORT ON 
SECTION 


WHITE SECTION 
ELECTRIC AND G 


AS UTILITIBS 
aI 


PART 1 
ition on State Regulatory Authority 
reced Nonrequiated Utility 


ric 





tility 
ter 


Py | 








CERTIFICATION 





I certify that I am the chairman of this state 
regulatory authority or the chief executive officer of 
this nonreguiated utility or another commissioner or 
officer authorized ‘to file an official report on 
behalf of this authority or utility. Tt fucther 
certify that the data presented in this report 
(Section If, Parts I through ITI and attachments) are 
true, accurate, and complete to the best of ay 
knowledge, and I hereby authorize its release aa an 
official report on behalf of this authority or utility 
for the purpose of complying with sections 116 and 309 
of the Public Utility Regulatory Policies Act (P.L. 
95-617). 


1 


1.4 Nane 1.5 Title 
1.6 Signature 1.7 Date 


18 USC 1001 makes it a crime for any person knowlagly 
and willfully to make ta any Agency of Department of 
the United States any false, fictitious, or fraudulent 
statements as to any matter within his or her 
jurisdiction. 


SHEET IS TO BE RETURNED) 
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PURPA IMPLE 





_-. 


POR ANSWERING 1.8 to 3.10; 


Which of the following steps have you taken regarding 
the cequirements of sections 121 and 122 of PURPA? 


(if your consideration process for all of the 
stendarde was completed before November 9, 1978, 
check NA. Otherwise, check Yes or No.) 


1.8 Established a written policy oc order, consistent 
with section 121 of PURPA, that covers the 
consideration proceedings and provides for 
intervention, pacticipation, and access to 
information. ‘ 


(_] res [_] no [_] ma 


ERA-166 (11-84) (THIS SHEET 18 








A_THPLEMENTATION PLAN 





cding 


the 
1978, 


stent 
the 
for 
to 


1.9 


1.10 


Adopted a procedure for compensation to certain 
intervenors that is consistent with section 
122(a)(2) of PURPA. 


(_] res (_] no [_] ma 


Provided an alternative means for providing 
adequate compensation to certain intervenors 
that is consistent with section 122(b) of PURPA. 


[_] res [_] no [_] wa 


EET 1S TO BE RETURNED] 
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qt. 


IDENT IPICAT! 
INST! 


On pegese 30 and 31, column “a°, list the cover 
none, write °HWONE®. (For noncequlated utilities, 


Por Blectric Utilities: Answer questica 1. 


Por Gas Utilities: Answer question I. 


In the case of utilities that sell both electri 


list the utility twice; once in 1.11 and once in 


Liat utilities in alphabetical order and place a 
(Cc) for cooperatively-owned after the utility nam 


Ja the space provided next to the utility name, 
yeat ending December 1984 by: residential class, 


In the apace provided next to the utility nase, 
year ending December 1984, in GWIR or HMMCP by: 

all others. If desired, the utility may answer « 
see General Instructions on page 4 for more infor 


Tf more space is required, duplicate the form pr« 
will become B16 and Gl will become G16). 
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IPICATION OF UTILITIES 


INSTRUCTIONS 
®e covered utilities for which you have ratemaking authority; if 
lities, iiet name.) 
itica 1.11 on page 30. 
tion 1.12 on page 31. 


electricity and gas (for regulated and nonrequilated utilities), 
mee in 1.12. 


place an (1) for investor-owned, a (P) for publicly owned, or a 
ity name. 


p name, indicate the average number of retail customers, for the 
class, commercial and industrial class, and all others. 


‘y name, indicate total consumption by retail consumers for the 
[PF by: residential class, commercial and industrial class, and 
Bnewer on a 1984 calendar year or 1984 fiscal year basis. Please 
e information on this option. 


form provided and renumber the lines accordingly (for example, £1 


-29- 
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IDENTIFICATION OF 





Number of Retail | 
(1) Commercial 
1.11 Blectric Utility Name (P) Residential Industrial 
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"ION OF UTILITIES (CONTINUED 


fon (GwH 
Commercial & 


Industcial 


Consu 


tetail Customers 


neccial & 
istrial 


Other 


Residential 


Other 
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IDENT IPICAT 10h 





Number of Reta 
(1) Commerc 
1.12 Gas Utility Mame (P) Residential Indust 








(THIS SHEET 
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Other 


i 
i 1 
5 q q 
i 
i 
i 7 
q 
t 


Commercial & 


Consumption (MMCP 
Industrial 


PICATION OF UTILITIES (CONTINUED ees A 
of Retail Customers 
Commercial & 

Industrial Other Residential 


5 SHEET IS TO BE RETURNED) 
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PURPA ANNUAL REPORT ON 
SECT 
PA 
Questions Pert. 
the Bleve 


ee ne RE REET EE Ea SORES RE ES ORLA A A PRE A ERR IN: A AE 


INSTRUC 





(1) Por Blectric Utilities: Duplicate the answer 
utility named on page 


(2) Por Gas Utilities: Duplicate the answer 
named on page 3}. 


Enter the utility nase in the space provided on ¢t 
Por utilities providing both electricity and gas s 
portion of the utility's business and one for the g: 


(1) Por Blectric Utilities: Answer all questions | 
{2) Por Gas Utilities: Answer all questions | 


Place all cesponses on the anawer sheets under the 
question number, 


If the anewer box on the answer sheet is shaded, 
question, leave that answer box blank. 


Include comments perta‘ning to a specific utility « 
if @ catemaking standard has been adopted, but is : 
eppreciated. General comments are encouraged and | 
identification). 
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ORT ON BLECTRIC AND GAS UTILITIES 
SECTION IT 
PART 11 
nS Pertaining to each of 
1@ Bleven Standards 





INSTRUCTIONS 





answer sheet on page 35. Prepare one sheet for each electric 
on page 30. 


answer sheet qn page 36. Prepare one sheet for each gas utility 
31. 


ed on the answer sheet. Prepare one answer sheet per utility. 
i gas service, you will have one answer sheet for the electric 
r the gas portion of the utility's business, 


stions for each of the eleven standards. 


stions for only the TOS and ADW standards. 


dec the abbreviation for that etandard and correependiag te the 


shaded, do not answer that question. ff instructed to skip a 


tility on the back of that utility's answer sheet. For exemple, 
ut igs still being phased-in, a comment to that effect would be 
ed and should be included on a separate sheet (with appropriate 


«38e 
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2.1 Whet was the statue of the STANDARD as < 
December 31, 1984? 


STATUS CODES 


0 = Consideration process has not begun 


1 = Hearing has been scheduled or review process 
has begun 


2 = Consideration preocess has started but 
hearing has not been completed 


3 = Hearing has been completed 


4 = Official determination has been made 
regarding whether or not it is appropeiat« 
to adopt this standard to encourage 
conservation of electric energy, utility 
efficiency and equitable rates to consumers, 
but decision cegarding adoption or rejectior 
of thie standard hes not been made for this 
utility 


5 = Gtandard has been adopted (fi.e., put inte 
effect) as defined in the PURPA regulations 
(pages 7-26) 


6 = Standard hase been rejected as defined in the 
PURPA regulations (pages 7=26) 


7 = State law has sandated standard 


6 = State law has prohibited standard 
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») as of 


process 


rd but 


; made 
rope iate 
cour age 
utility 
\sumers, 
pjection 
‘or this 


ut into 
ilations 


| im the 





"QUESTIONS (CONTINUED) __ 





Por each utility whose statue code in Question 


2.1 ig: 


0,1,2,3,8 


4 oc 6 


=jj- 


i 


STATUS CODES 


Do not complete remaining 
questions in Parts II o¢ IIt. 
Complete ali questions § § in 


Parte I! and Ift. 


Answee only questions 2.2 
through 2.5 in Part Il. 
Answer all questions ia Part 
Ill. 


Answer only questions 2.6 
through 2.12 in Part If and 
all questions in Part III. 





créos 
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QUES 


RR BETTS RT RE A BEC CET IE ET LOE AE EER A NS 
UESTION 2.2 


2.2 Rave your proceedings and actions conformed 
the requirements of Title & and/or Title 1% 
PURPA for the STANDARD, as defined in 
requlationa applicable to each standard detai 
in pages 7 through 26. 


(Bnters Y¥ (Yes) 
® (Ko)) 


QUESTIONS 2.3 through 2.5 


Im your consideration process, have you made writt 
Getermination that it fis (oc is not) appropriate 
adopt the STANDARD to carry outs: 


{Qnters Y¥ (Yee it is appropriate); 
NM (Ne it ie not appropriate; 
© (Other, no written determination 
was made or ne conclusions 
resulted from consideration 
process).} 


2.3 Conservation of energy? 
2.4 Optimisation of efficiency? 
2.5 Bquitable rates? 


SL RLS eA EARN TD OE AK EA eS S AS SS SeN 


QUESTION 2.6 


2.6 Arce all consumers in all classes covered by t 
STANDARD and billed under rate schedules whi 
conform to the adopted or mandated STANDARD? 


(Sntecrs ¥ (Yes), if Yee, Skip te Part 111. 


# (Mo), if Mo, answer 2.7 through 
2.12.) 
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QUESTIONS (CONTINUED) : 


nformed to 
‘le S12 of 
3 in the 
i detailed 





le written 
priate to 





ed by the 
les which 
DARD? 


ic 
ah 
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QUESTIONS 2.7 through 2.9 


How many retail consumers who are covered by the 
STANDARD are billed under rate schedules which 
conform to the adopted or mandated STANDARD? Report 
the average number of consumers for the year ending 
December 1984 for the following “rate schedules*;: 


2.7 Residential class? 
2.8 Commercial and industrial ciads? 
2.9 Ail others? 


UESTIONS 2.10 throu 12 

What were the sales (GWH) to retail consumers who are 
covered by the STANDARD and are billed under rate 
schedules that conform to the adopted or mandated 
STANDARD? Report for the year ending December 1984 
for the following rate schedules: 


2.16 Residential class? 

2.11 Commercial and industrial clase? 
2.12 All others? : 
NOTE: If desired, the utility may anewer on @ 1984 
calendar year or 1984 fiscal year basis. 
Please see General Instructions on page 4 for 
further information on this option. 
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ANSWER SHE! 





CO8sCost of service standard SLRsSeasonal cates sta: 
DBRsDeclining block cate standard INT:Intercuptible rate 
TOD:Time of day cates standard LMTsLoad management te 

MM: Mastec metering sti 


(THIS SHEET IS TO BE | 
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JER _ SHEET POR PART I! 


ELECTRIC 
UTILITY NAME 
(e) (f£) (9) (h) (a) (3) (k) 





tes standard AACsAutomatic adjustment clause standard 
le rate standard ITCsInfocmation to consumers standard 
ment technique standard TOS:Termination of service standard 

ring standard ADV:Advectising standard 


TO BE DUPLICATED AND RETURNED] 


suoHEMsey pue sainy / Pe6I ‘Le Jequisvaq ‘Aepuoy; / ZSZ ‘ON ‘6h “JOA / 1048180y Jerapa,y 


“iin 


2060S 








ANSWER SHE 


(3) 


(Status) * 
Ze t Code: 0-8 





TOS: Termination of Service St 
ADV: Advertising Standard 


[THIS SHEET 18 TO BE 
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WER SHEET FOR PART I! 





GAS 
UTILITY Name 


8>60S 


(3) (k) 
TOS ADV 





vice Standard 
cd 


} TO BE DUPLICATED AND RETURNED) 
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PURPA ANNUAL REPORT ON | 
Sect 


PAR 
Standard &pec 


INSTRI 





I. Prepare duplicates of the answer sheet on page 43, 
named on pages 30 and 3i. 


II. Bnter the name of each utility in the space prov: 
electric and gas services, prepare two answer sheets 


133. Answec questions 3.1 through 3.34 for each electri 
answer only questions 3.29 through 3.34. 


IV. Include comments pertaining to a specific utility 
comments are encouraged and should be included on a 


ERA-166 (11-84) 


RT ON ELECTRIC AND GAS UTILITIES 


SECTION 11 
PART II! 
ind Specific Questions 


INSTRUCTIONS 


age 43, as necessary, for each gas utility and electric utility 
@ provided on the answer sheet. If the utility provides both 
| sheets for the utility, one for each service. 


electric utility. When anewering questione for a gas utility, 


utility on the back of that utility’s answer sheet. General 
d on @ separate sheet. 
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2 I EE 
QUESTIONS | 


ee re LD 
QUESTIONS 3.1 through 3.53 _ COS Standard 


e If you have not made a determination on 
the Cost Of Service standard, go on to 
question 3.6. 


Por Questions 3.1 through 3.5: 


ef an official determination has been 
wade concerning the Cost of Service 
standord, if the standard has. been 
adopted or if it has been mandated 
(status codes 4,5, or 7 for question 
2.1), does your standard address the 
methods described in 3.1 through 3.52 


{enters R (Methods are required by 

standard) 

A (Methods are allowed by 
standard) ; 

P (Methods are forbidden by 
etandard) ; 

RC (Methods are not covered by 
standard) } 


@ OR, 
If you have REJECTED the Cost of Service 
etandard (etatus code 6 for question 
2.1), had you considered using the 
methods described in 3.1 through 3.5? 


(Enters ¥ (Methods were considered) 
M (Methods were not considered) ) 


3.1 Methods that permit identification of 
customer demand and energy-related cost 
ef service for each class of customer? 


3.2 Methods that take inte account the change 
in total costs resulting from adding 
capacity to meet peak demand? 


ERA-166 (11-84) 





TIONS (CONTINUED) 


~ia_ 


3.3 


3.4 


3.5 


Methods that take into account the change in 
total costs resulting from delivery of 
additional kwh? 


Methods that permit the use of embedded cost 
data in setting rates? 


Methods that permit the use of marginal cost 
data in setting rates? 


QUESTIONS 3.6 through 3.7: DBR Standard 


3.6 


elf a determination has not been made 
concerning the Declining Block Rate 


standard, go on to question 3.8. 


@ Tf a determination has been made concerning 
the Declining Block Rate or if it has been 
mandated by state law (status codes 4,5, or 
7 for Question 2.1), does your declining 
block rate standard, as adopted, address the 
following methods: 


{Enters R (Required by standard) 
A (Allowed by standard) 
? (Porbidden by standard) 
NC (Not covered (addressed) by standard 
NA (Not applicable, standard not 
adopted) } 


The use of methods for determining the costs 
attributable to the energy component of a 
declining block rate? 


Energy (i.e. kWh) charges that decline cnly to 
the extent that energy-related costs of 
service decline with increases in consumption? 


os60s 
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eS 


UEST TON 


ST ET LT SS ST Le EL TT 
QUESTIONS 3.8 through 3.113 TOD Standard 


eIf a determination has not been made 
concerning the Time-of-Day cate standard, go 
on to question 3.12. 


Por Questions 3.8 through 3.11: 


@ Tf en official determination has been made 
concerning the Time-of-Day rate, standard, if 
the standard has been adcpted, or if it has 
been mandated (etatus codes 4,5, or 7 for 

' Question 2.1), does your standard address the 
methods described in 3.8 through 3.11? 


{Baters A ‘(Methods are allowed by standard) 
P (methods are forbidden by standard) 
wC (Methods are not covered by 

standard) 


@ OR, 
Tf you have REJECTED the Time-of-Day rate 
atandarcd, had you considered using the methods 
described in 3.8 through 3.317 


{Boaters Y¥ (Nethods were considered) 
M (Methods were not considered) } 


3.8 Methods for determining costs of providing 
electric service at different times of day? 


3.9 Methods that take into account the change in 
total costes resulting from adding capacity to 
meet peak demand? 


3.10 Methods that take inte account the change in 
total costs resulting from delivery of 
additional kwh? 


3.11 Methods that permit the determination of the 
cost-effectiveness of time-of-day rates? 
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STIONS (CONTINUED) 
Ae SE A eS RE ES 2 TE ST TN EE EA LS ER A ee 
QUESTION 3.12; SLR Standard 





made @If a determination has not been nade 
le QQ concerning the Seasonal Rate standard, go on 


to question 3.13. 


the Seasonal Rate standard, ‘or if it has been 


made mandated by state law, answer the following: 
, f€ 
, has {Bntec: R (Required by standard) 
for A (Allowed by standard) 
» the F (Porcbidden by standard) 
wc (Not covered (addressed) by 
standard) , 
rd) WA (Not applicable, standard not 
jard) adopted) } 


3.12 Does the Seasonal Rate standard, as adopted, 
address the use of methods prescribed by you 
for determining cost incurrence by season of 

rate the year for each class of custoner? 
thods 


QUESTIONS 3.13 through 3.17: INT Standard 


ert aéé§=_determination has not been sade 


@1f a determination has been made concerning 
concerning the Interruptible Rate standard, go 


iding on to 3.18. 
? 
Por Questions 3.13 and 3,143 
e in 
y to @1f an official determination has been sade 
concerning the Interruptible Rate Standard, if 
the standard has been adopted, or if it has 
e in been mandated (status codes 4,5, or 7 for 
of Question 2.1), does your standard address the 


methods described in 3.13 through 3.14 for 
determining costs of providing interruptible 

the electrical power service to the industr!{-. and 
commercial class; 


alee 


SUO}EMSZey puesalny / PEE] ‘Te Jequiesaq ‘Aepuop / 7SZ ‘ON ‘6h "JOA / J9}S1Seq [eIEpey 


TS60S 




























QUESTIONS (C 


{enters 
R (Methods are required by standard) 
A (methods are allowed by standard) 
PF (Methods are forbidden by standard) 
NC (Methods are not covered by standard) ) 


@ OR, 
If you have RBJECTED the Interruptible Rate 
standard (status code 6 for question 2.1), had 
you considered using the sethods described in 
3.13 and 3.14? 


{Enters Y¥ (Methods were considered) 
N (Methods were not considered) } 


3.13 Wethode that take into account the change in 
total costs resulting from adding capacity to 
meet peak demand? 


3.14 Methode that take into account the change in 
total costes resulting from the delivery of 
additional kWh? 


Por rate schedules in effect as of December 31, 1984 
and that complied with your interruptible rates 
etandard: 


3.15 How many commercial and industrial consumers 
were eligible to be billed under interruptible 
cates? Report the average number of consumers 
for the month ending December 1984. 


3.16 How many commercial and industrial consumers 
were actually billed under interruptible 
rates? Report the average number of consumers 
for the month ending December 1984. 


3.17 What is the number of megawatts of 
interruptible load contracted for from such 


interruptible consumer 8? Report as of 
December 31, 1984. 
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TONS (CONTINUED) . ee 


QUESTIONS 3,18 through 3.21 LMT Standard 
@%é a determination has not been made 


2S60S 


concerning the Load Management Technique e 

standard, go on to 3.22, g 

9 

Por Questions 3.18 through 3.213 3 

ate a 
had @ If an official determination has been made 2 
in concerning the Load Management Technique 8 
standard, if the standard has been adopted, or _~ 

if it has been mandated (status codes 4,5, or |] > 

7 for Question 2.1) doee your standard address a 

the methods described in 3.16 through 3.217? & 

a 

in {Enters R (Methods are required by 9 
to standard) a 
A (Methods are allowed by standard) Seid 

P (Methods are forbidden by z 

in standard) S 
of NC (Methods are not covered by = 
standard) } < 

984 Tf you have RBJECTED the Load Management 3 
tes Technique standard (status code 6 for Question o 
2.1), had you considered using the methods Ke 

described in 3.18 through 3.21? = 

ere 3 
ble {enters Y (Methods were considered) e 
ers MN (Methods were not considered) ) om 
3.16 Methods that take inte account the change in e 

ers total costs reaulting from adding capacity to 
ble meet peak demand? a 
ers a 
a 

S. 

of = 
uch & 
of ‘ 
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QUESTIONS 


3.19 methods that permit a determination of as 
likely reduction in maximum kilowatt demand on 
the electric utility from utilization of 
avatilabie load management techniques? 


3.20 wmethode that permit a determination of likely 
long run cost savings to the utility of 
reductions in meximum KW demand? 


3.21 methods that permit a determination of whether 
an available technique is practicable, cost- 
effective, reliable, and provides useful 
energy of capacity managerent advantages to 
the electric utility? 


QUESTIONS 3.22 through 3.23: MM Standard 


ett a determination has not been made 
concerning the Master Metering standard, go on 
to question 3.24. 


@ Tf a determination has been made concerning 
the Master Metering standard or if it has been 
mandated by state law, does your Master 
Metering etandard require specific criteria 
for separate metering, including: 


{Enters Y (Criteria required) 
M (Criteria not required) 
NA (Not applicable, standard not 
adopted) } 


3.22 The occupant of each unit having control over 
@ portion of the electric energy used in such 
unit? 


3.23 The long-run benefits to the electric consumer 


in the building exceeding the costs’ of 
purchasing and installing separate meters? 
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ESTIONS (CONTINUED) 


RS NO RL A 8 SS LE LE TT TT SET RR SS EE SYR nh 
of a QUESTIONS 3.24 through 3.253 AAC Standard 


and on 
an) 4 @iIf a determination has not been ,ade 


concerning the Automatic Adjustment Clause 


atandacd, go on to 3.26. 





Likely 
ty of @1f a determination has been made concerning 
the Automatic Adjustment Clause or if it has 
been mandated by state law, does the Automatic 
hether Adjustment Clauses standard, as _ adopted, 
cost- require the following or, if the standard was 
useful not adopted, did you consider the following in 
es toa your hearing process: 
{Enters ¥ (Yee) 
(No) ) 
3.24 Evidentiary hearings to be held not less often 
made than every 4 years to determine whether each 
go on clause covered by the standard provides 
incentives for efficient use of resdurces by 
the electric utility? 
erning 
p been 3.25 Ie your review of each covered clause not less 
Master often than every 2 years to ensure maxinaum 
Lteria economies in operations and purchases that 
affect automatic adjustment clause rates? 
QUESTIONS 3.26 through 3.28; ITC Standard 
@1f a determination has not been made 
concerning the Information to Consumers 
. over standard, go on to 3.29. 
} such 
@ If an official determination has been made or 
if the standard was mandated by state law, 
wumer does the Information to Consumers standard, as 
s of adopted, require the following: 
, 
=$ke 


suo}e[nsay pue sainy / PRL ‘Le Jequiedeq ‘Aepuoy / 792 ‘ON ‘6h ‘[OA / 10}SIZay JeIepez 
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AAO CMA ATER ERM 


{gnters ¥Y (Yes) 
u (Mo) 
NA (Not applicable, standard not 


adopted) } 


3.26 Tranemittal of information to consumers of 
existing rate schedule and any rate schedule 
applied for as specified in PURPA? 


3.27 Tranemittal of a summary of the existing rate 
echedulese applicable to each of the major 
consumer classes for which there is a separate 
rate to consumers, not less frequently than 
once each year? 


3.26 Tranemitteal of the identification of any 
classes whose rates are not summarized, not 
lese frequently than once each year? 


QUESTIONS 3.29 through 3.32: TOS Standard 


@1tf a determination has pot been made 
concerning the Termination of Service 
standacd, go on to question 3.33. 


@ tf an offical determination has been made 
concerning the Termination cf Service standard 
or if ft ie mandated by state law, does the 
Termination of Service standard, as adopted, 
require the following: 


(Enters ¥ (Yes) 
Bw (No) 
MA (Not applicable, standard not 
adopted) } 


3.29 Prior notice of termination? 


ERA-166 (11-84) 
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A A TS SS SSS Se SNS SSS OS 
ESTIONS (CONTINUED) 


3.30 Prior notice to imeclude third party 
notification, or other special procedures for 
notifying elderly and handicapped consumers? 


PS60S 


3.31 A notice of rights and remedies to be provided 


s of to the consumer with all termination notices? 
edule 

3.32 Service not to be terminated when: 

(a) Consumer's health is in danger and; 

rate : (b)- he is unable to pay in accordance vith 
pajor the utility’s billing practices and; 
arate (c) he has established that he can only 
than afford to pay in installments? 


any QUESTIONS 3.33 through 3.34: AW Standard 





not 
@ Answer questions 3.33 and 3.34 if an official 
determination has been made concerning the 
Advertising Standard or if it has been 
mandated by state law. 
made {Enters Y (Yes) 
‘vice N (No) 
NA (Not applicable, standard not 
adopted) } 
meade 
dard 3.33 Definitions of political and promotional 
the advertising which conform to those given in 
ted, sections 115(h)(1) and (2) or 304(b)(1) and 


(2) of PURPA (see pages 25 and 26)? 


3.34 Prohibitions on the recovery of political and 
promotional advertising ezpenses from 
rate-payers or any persons other than 
shareholdes (or other owners)? 


suojensay pue sainy / HET ‘Te Jequiasaq ‘Aepuoy / 7SZ ‘ON ‘6F ‘JOA / 10\s18ay jerepe, 
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ANSWER SHEET ? 


LR 


i 
Titi 


3 
o 


or 


COS sCost of service standard SLRsSeasonal cates star 
DBRiDeclining block cate standard INTsInterrcuptible cate 
TOD:Time of day rates standard LMTsLoad sanagement tec 

MMs Master metering st: 


(THIS SHEET IS TO BE t 
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SHEET POR PART I1T 


ELECTRIC UTILITY WANE 
OR 
GAS UTILITY HARE 


(TR RT TNE ep 





(If answering questions for an electric utility, 
answer questions 3.1 through 3.34; If answering 
questions for a gas utility, answer only questions 
3.29 through 3.34.) 


ADV 


: EF 


EF FP 


suoHensey pue salny / Pe6L ‘Le Jequiesaq ‘Aepuow / 767 ‘ON ‘6h [OA / 1018;3ey JeIepe7 


tes standard AACsAutomatic adjustment clause standard 
le cate standard ITCsInformation to consumers standard 
pent technique standard TOS:Termination of service standard 

ring standard ADVsAdvectising standard 


TO BE DUPLICATED AND RETURNED) 


~4)}- 


cs60s 
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2 RETURN THE FOLLOWING PAGES: 

So 

27 

i 28 

g 30 

| 31 

a 35 (duplicated for es 
® 36 (duplicated for es 
@ 43 (duplicated for es 
g 

& RETURN THEM TOs 


PURPA Annual Report « 
Coal and Electricity 

Economic Regulatory J 
Department of Enerqy, 
1000 Independence Ave 
Washington, D.C. 205 


RETORN THEM BYs 


February 28, 1985 


EEE LY OEE A BEI TE OE ARN A DOE SRI CN ct See 
IP _ YOU HAVE ANY QUESTIONS CALL: 


Steven Hints 
(202) 252-1657 
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DEPARTMENT OF ENERGY 


Economic Regulatory Administration 
[Docket No. ERA-R-7S-43B] 


Electric and Gas Utilities Covered in 
1985 by Titles | and Ili of the Public 
Utility Regulatory Policies Act of 1978 
and Titles I! and Vil of the National 
Energy Conservation Policy Act of 
1978 and Requirements for State 
Regulatory Authorities To Notify the 
Department of Energy 


AGENCY: Economic Regulatory 
Administration, DOE. 


ACTION: Notice. 


SUMMARY: Sections 102(c) and 301(d) of 
the Public Utility Regulatory Policies Act 
of 1978 (PURPA) and section 211(b) of 
the National Energy Conservation Policy 
Act (NECPA) require the Secretary of 
Energy to publish a list before the 
beginning of each calendar year, 
identifying each electric utility and gas 
utility to which Titles I and Hl of PURPA 
and Titles II and VII of NECPA apply 
during such calendar year. The 1985 list 
is published here as two separate 
tabulations. Appendix A lists the 
covered utilities by State, and Appendix 
B lists them alphabetically. 

Each State regulatory authority is 
required, pursuant to sections 102(c) and 
301(d) of PURPA and section 211(b) of 
NECPA, to notify the Secretary of 
Energy of each electric utility and gas 
utility on the list for which such State 
regulatory authority has ratemaking 
authority. In addition, written comments 
are requested on the accuracy of the list 
of electric utilities and gas utilities 
DATE: Notifications by State regulatory 
authorities and written comments must 
be received by no later than 4:30 p.m. on 
February 14, 1985. 

ADDRESS: Notifications and written 
comments should be forwarded to: 
Department of Energy, Coal and 
Electricity Division, 1000 Independence 
Avenue, SW. (Room GA-033), Docket 
No. ERA-R-79-43B, Washington, D.C. 
20585. 

FOR FURTHER INFORMATION CONTACT: 
Steven Mintz, Coal and Electricity 
Division, Economic Regulatory 
Administration, Department of Energy, 
1000 Independence Avenue, SW., Room 
GA-033, Washington, D.C. 20585, 202/ 
252-1657. 

SUPPLEMENTAL INFORMATION: 


Background 

Pursuant to sections 102({c) and 301(d) 
of the Public Utility Regu!atery Policies 
Act of 1978 (PURPA), Pub. L. 95-617, 92 
Stat. 3117 et seq. (16 U.S.C. 2601 et seg.), 


and section 211(b) of the National 
Energy Conservation Policy Act 
(NECPA), Pub. L. 95-619, 92 Stat. 3206 et 
seq., (42 U.S.C. 8211 et seg.), hereinafter 
referred to.as the “Acts,” the 
Department of Energy (DOE) is required 
to publish a list of utilities to which 
Titles I and Hl of PURPA and Titles II 
and VII of NECPA apply in 1985. 

State regulatory authorities are 
required by the above cited Acts to 
notify the Secretary of Energy as to their 
ratemaking authority over the listed 
utilities. The inclusion or exclusion of 
any utility on or from the list does not 
affect the legal obligations of such utility 
or the responsible authority under the 
Acts. 

The term “State regulatory authority” 
means any State, including the District 
of Columbia and Puerto Rico, or a 
political subdivision thereof, and any 
agency or instrumentality, either of 
which has authority to fix, modify, 
approve, or disapprove rates with 
respect to the sale of electric energy or 
natural gas by any utility (other than 
such State agency) and in the case of a 
utility for which the Tennessee Valley 
Authority (TVA) has ratemaking 
authority, the term “State regulatory 
authority” means the TVA. 

Title I of PURPA sets forth ratemaking 
and regulatory policy standards with 
respect to electric utilities. Section 
102(c) requires the Secretary of Energy 
to publish a list, before the beginning of 
each calendar year, identifying each 
electric utility to which Title I applies 
during such calendar year. An electric 
utility is defined as any person, State 
agency or Federal agency, which sells 
electric energy. An electric utility is 
covered by Title I for any calendar year 
if it had total sales of electric energy for 
purposes other than resale in excess of 
500 million kilowatt-hours during any 
calendar year beginning after December 
31, 1975, and before the immediately 
preceding calendar year. An electric 
utility is covered in 1985 if it exceeded 
the threshold in 1976, 1977, 1978, 1979, 
1980, 1981, 1982, or 1983. 

Title III of PURPA addresses 
ratemaking and other regulatory policy 
standards with respect to natural gas 
utilities. Section 301(d) of Title I 
requires the Secretary of Energy to 
publish a list, before the beginning of 
each calendar year, identifying each gas 
utility to which Title III applies during 
such calendar year. A gas utility is 
defined as any person, State agency or 
Federal agency, engaged in the local 
distribution of natural gas and the sale 
of natural gas to any ultimate consumer 
of natural gas. A gas utility is covered 
by Title III if it had total sales of natural 
gas for purposes other than resale in 
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excess of 10 billion cubic feet during any 
calendar year beginning after December 
31, 1975, and before the immediately 
preceding calendar year. A gas utility is 
covered in 1985 if it exceeded the 
threshold in 1976, 1977, 1978, 1979, 1980, 
1981, 1982, or 1983. 

Title Il, Part 1, of NECPA, addresses 
residential conservation programs, and 
Title VII of NECPA, enacted as part of 
the Energy Security Act, Pub. L. 96-294, 
94 Stat. 611 et seg. (42 U.S.C. 8701 et 
seq.), addresses commercial building 
and multi-family dwelling conservation 
programs. Section 211(b) contains a 
requirement, similar to that of PURPA, 
that the Secretary of Energy publish a 
list of electric and gas utilities to which 
Titles II and VII apply. The NECPA 
requirements for coverage of electric 
utilities and gas utilities differ from the 
PURPA requirements in only three 
respects: 

(1) The threshold for electric utilities 
is 750 million kilowatt-hours for 
purposes other than resale; 

(2) A utility is covered for any 
calendar year if it exceeded the 
threshold during the second preceding 
calendar year. A utility is covered in 
— if it exceeded the threshold in 1983; 
an 

(3) Only utilities which have 
residential sales are covered by Title II 
and only utilities which have sales to 
commercial buildings or multi-family 
dwellings are covered by Title VII. 

In compiling the list published today, 
DOE revised the 1984 list (49 FR 1108, 
January 19, 1984), upon the assumption 
that all entities included on the 1984 list 
are properly included on the 1985 list 
unless DOE has information to the 
contrary. In doing this, DOE took into 
account information which was received 
from the Rural Electrification Agency, or 
included in public documents, regarding 
entities which exceeded the PURPA and 
NECPA thresholds for the first time in 
1983. DOE believes that it will become 
aware of any errors or omissions in the 
list published today by means of the 
comment process called for by this 
notice. DOE will, after consideration of 
any comment and other information 
available to DOE, provide written notice 
of any further additions or deletions to 
the list. 


II. Notification and Comment 
Procedures 


No later than 4:30 p.m. on February 14, 
1985, each State regulatory authority 
must notify the Department of Energy in 
writing of each utility on the list over 
which it has ratemaking authority. Five 
copies of such notification should be 
submitted to the address indicated in 
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the “ADDRESS” section of this Notice 
and should be identified on the outside 
of the envelope and on the document 
with the designation “Docket No. ERA- 
R-79-43B.” Such notification should 
include: 

1. A complete list of electric utilities 
and gas utilities over which the State 
regulatory authority has ratemaking 
authority; 

2. Legal citations pertaining to the 
ratemaking authority of the State 
regulatory authority; and 

3. For any listed utility known to be 
subject to other ratemaking authorities 
within the State for portions of its 
service area, a precise description of the 
portion to which such notification 
applies. 

All interested persons, including State 
regulatory authorities, are invited to 
comment in writing, no later than 4:30 
p.m. on February 14, 1985, on any errors 
or omissions with respect to the list. 
Five copies of such comments should be 
sent to the address indicated in the 
“ADDRESS” section of this Notice and 
should be identified on the outside of 
the envelope and on the document with 
the designation “Docket No. ERA-R-79- 
43B.” Written comments should include 
the commenter’s name, address and 
telephone number. 

All notifications and comments 
received by DOE will be available for 
public inspection in the Freedom of 
Information Reading Room, Room 1E- 
190, 1000 Independence Avenue, SW., 
Washington, D.C. 20585 between the 
hours of 9:00 a.m. and 4:00 p.m. Monday 
through Friday, except Federal holidays. 


Ill. List of Electric Utilities and Gas 
Utilities 

DOE is publishing in Appendix A and 
Appendix B, two different tabulations of 
the list of utilities which meet both 
PURPA and NECPA coverage 
requirements. In both appendices, the 
listed utilities not covered by NECPA 
are noted. As stated above, the inclusion 
or exclusion of any utility on or from the 
lists does not affect its legal obligations 
or those of the responsible State 
regulatory authority under PURPA and 
NECPA. 

Appendix A is a tabulation of utilities 
which separately identifies, by State, 
and each State regulatory authority, the 
covered utilities it regulates, and other 
covered utilities in the State which are 
not regulated by the State regulatory 
authority. This tabulation, including 
explanatory notes, is based on 
information provided to DOE by State 
regulatory authorities in response to the 
January 9, 1984 Federal Register Notice 
(49 FR 1108) requiring each State 


regulatory authority to notify DOE of 
each utility on the list over which it has 
ratemaking authority, comments 
received with respect to that notice, and 
information subsequently available to 
DOE. 

The utilities classified in Appendix A 
as not regulated by the State regulatory 
authority may in fact be regulated by 
local municipal authorities. These 
municipal authorities would be State 
agencies as defined by PURPA, and thus 
have responsibilities under PURPA 
identical to those of the State regulatory 
authority. Therefore, each such 
municipality is to notify DOE of each 
utility on the list over which it has 
ratemaking authority. 

In Appendix B, the utilities are listed 
alphabetically, subdivided into electric 
utilities and gas utilities, and further 
subdivided by type of ownership: 
investor-owned utilities, publicly-owned 
utilities, and rural cooperatives. 

The changes to the 1984 list of electric 
and gas utilities are as follows: 
Additions 
*Berkeley Electric Cooperative 

Incorporated 
Commonwealth Gas Services, 

Incorported 
*Dakota Electric Assocfation 
*Douglas County Electric Membership 

Corporation 
*Rutherford Electric Membership 

Corporation 


Modifications 


CHANGE—Dallas Power dnd Light 
Company, Texas Electric Service 
Company, and Texas Power and 
Light Company 

to—Texas Utilities Electric Company 
(merger) 

CHANGE—Minnesota Gas Company 

to—Minnegasco, Inc. 

CHANGE—Missouri Edison Company, 
Missouri Power and Light Company, 
and Missouri Utilities Company 

to—Union Electric Company (merger) 

CHANGE—New Mexico Electric 
Service Company 

to—Southwestern Public Service 
Company (merger) 

CHANGE—Prince William Electric 

Cooperative 
to—Northern Virginia Electric 
Cooperative 


Asterisk (*) Removed 


Jackson Electric Membership 
Corporation (GA) 


Erroneously Listed in 1984 List 


Corning Natural Gas Corporation (NY) 
Equitable Gas Company (KY) 

Inland Gas Company (KY) 

Midwest Natural Gas Corporation (IN) 
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North Central Public Service Company 
(IA,MN) 
(Public Utility Regulatory Policies Act of 


1978, Pub. L. 95-617, 92 Stat. 3117 et seg. (16 
U.S.C. 2601 et seq.); National Energy 


. Conservation Policy Act, Pub. L. 95-619, 92 


Stat. 3206 et seq., (42 U.S.C. 8211 et seqg.)) 

Issued in Washington, D.C., on December 
20, 1984. 

Robert L. Davies, 

Director, Coal and Electricity Division, 
Economic Regulatory Administration. 
Appendix A 

All gas utilities listed below had natural 
gas sales, for purposes other than resale, in 
excess of 10 billion cubic feet in 1976, 1977, 
1978, 1979, 1980, 1981, 1982 or 1983. All except 
those marked (*) are covered by PURPA Title 
Ill. and NECPA Titles II and VII Utilities 
marked (*) are not covered by NECPA Titles 
II and VII because they either do not exceed 
the NECPA threshold of 10 billion cubic feet 
in 1983 for purposes other than resale, or do 
not have residential or commercial sales. 

All electric utilities listed below had 
electric energy sales, for purposes other than 
resale, in excess of 500 million kilowatt-hours 
in 1976, 1977, 1978, 1979, 1980, 1981, 1982 or 
1983. All, except those marked (*) are 
covered by PURPA Title I and NECPA Titles 
II and VII. Utilities marked (*) are not 
covered by NECPA Titles II and VII because 
they either do not exceed the NECPA 
threshold of 750 million kilowatt-hours in 
1983 for purposes other than resale, or do not 
have residential or commercial sales. 


State: Alabama 
Regulatory Authority; Alabama Public 
Service Commission. 
Gas Utilities 
Investor-Owned: 
Alabama Gas Corporation 
*Alabama-Tennessee Natural Gas 
Company 
Mobile Gas Service Corporation 
Northwest Alabama Gas Dist. 
Electric Utilities 
Investor-Owned: 
Alabama Power Company 
The following covered utilities within the 
State of Alabama are not regulated by the 
Alabama Public Service Commission: 
Electric Utilities 
Publicly-Owned: 


Decatur Electric Department 
*Dothan Electric Department 
*Florence Electric Department 
Huntsville Utilities 


Rural Electric Cooperatives: 
*Rural Electric System 
State: Alaska 
Regulatory Authority: Alaska Public 
Utilities Commission. 
Gas Utilities 
Investor-Owned: 
Enstar Natural Gas Company 
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Electric Utilities 
Rural Electric Cooperatives: 
Chugach Electric Association 
Publicly-Owned: 
*Anchorage Municipal Light & Power 
Department 
State: Arizona 
Regulatory Authority: Arizona Corporation 
Commission. 
Gas Utilities 
Investor-Owned: 
Arizona Public Service Company 


Southern Union Gas Company 
Southwest Gas Corporation 


Electric Utilities 


Investor-Owned: 

Arizona Public Service Company 

Tucson Electric Power Company 

The following covered utilities within the 
State of Arizona are not regulated by the 
Arizona Corporation Commission: 


Electric Utilities 
Publicly-Owned: 


Salt River Project Agricultural 
Improvement and Power District 
*Trico Electric Cooperative, Inc. 


State: Arkansas 


Regulatory Authority: Arkansas Public 
Service Commission. 


Gas Utilities 

Investor-Owned: 
Arkansas-Louisiana Gas Company 
Arkansas-Oklahoma Gas Corporation 
Arkansas Western Gas Company 
Associated Natural Gas Company 


Electric Utilities 
Investor-Owned: 
Arkansas Power and Light Company 
Empire District Electric Company 
Oklahoma Gas and Electric Company 
Southwestern Electric Power Company 
Rural Electric Cooperatives: 
*First Electric Cooperative Corporation 
The following covered utility within the 
State of Arkansas is not regulated by the 
Arkansas Public Service Commission: 
Publicly-Owned: 
*North Little Rock Electric Department 


State: California 


Regulatory Authority: California Public 
Utilities Commission. 


Gas Utilities 

Investor-Owned: 
Pacific Gas and Electric Company 
San Diego Gas and Electric Company 
Southern California Gas Company 
Southwest Gas Corporation 


Electric Utilities 


Investor-Owned: 
Pacific Gas and Electric Company 
Pacific Power and Light Company 
San Diego Gas and Electric Company 
Sierra Pacific Power Company 


Southern California Edison Company 
The following covered utilities within the 
State of California are not regulated by the 
California Public Utilities Commission: 
Electric Utilities 
Publicly-Owned: 
Anaheim Public Utilities Department 
Burbank Public Service Department 
*Glendale Public Service Department 
Imperial Irrigation District 
Los Angeles Department of Water and 
Power 
Modesto Irrigation District 
Palo Alto Electric Utility 
Pasadena Water and Power Department 
Riverside Public Utilities 
Sacramento Municipal Utility District 
Santa Clara Electric Department 
*Turlock Irrigation District 
Vernon Municipal Light Department 


Gas Utilities 


Publicly-Owned: 
Long Beach Gas Department 


State: Colorado 
Regulatory Authority: Colorado Public 
Utilities Commission. 
Gas Utilities 
Investor-Owned: 
Greeley Gas Company 
Iowa Electric Light and Power Company 
Kansas-Nebraska Natural Gas Company 
Peoples Natural Gas Company, Division of 
Internorth, Inc. 
Public Service Company of Colorado 
Publicly-Owned: 
Colorado Springs Department of Utilities 
, (Jurisdiction only sales to another gas 
utility) 
Electric Utilities 
Investor-Owned: 


Public Service Company of Colorado 
Western Power Division of Cente] 


The following covered utilities within the 
State of Colorado are not regulated by the 
Colorado Public Utilities Commission: 

Gas Utilities 
Publicly-Owned: 
Colorado Springs Department of Utilities 
{except sales to another gas utility) 
Electric Utilities 
Publicly-Owned: 
Colorado Springs Department of Utilities 
(within city limits) 
State: Connecticut 

Regulatory Authority: Connecticut Division 
of Public Utility Control 
Gas Utilities 
Investor-Owned: 


Connecticut Light and Power Company 
Connecticut Natural Gas Corporation 
Northeast Utilities 

Southern Connecticut Gas Company 


Electric Utilities 
Investor-Owned: 
Citizens Utilities Company 


Connecticut Light and Power Company 

United Illuminating Company 
Publicly-Owned: 

*Groton Public Utilities 


State: Delaware 
Regulatory Authority: Delaware Public 
Service Commission. 
Gas Utilities 
Investor-Owned: 
Delmarva Power and Light Company 


Electric Utilities 
Investor-Owned: 
Delmarva Power and Light Company 


State: District of Columbia 

Regulatory Authority: Public Service 
Commission of the District of Columbia. 
Gas Utilities 
Investor-Owned: 

Washington Gas Light Company 


Electric Utilities 
Investor-Owned: 
Potomac Electric Power Company 


State: Florida 


Regulatory Authority: Florida Public 
Service Commission. 


Gas Utilities 
Investor-Owned: 


City Gas Company of Florida 
Peoples Gas System 


Electric Utilities 
Investor-Owned: 
Florida Power Corporation 
Florida Power and Light Company 
Gulf Power Company 
Tampa Electric Company 
Publicly-Owned: The Fiorida Public Service 
Commission has rate structure 
jurisdiction over the following utilities— 
Gainesville Regional Utilities 
Jacksonville Electric Authority 
Lakeland Department of Electricity and 
Water 
*Ocala Utilities 
Orlando Utilities Commission 
Tallahassee, City of 
Rural Electric Cooperatives: The Florida 
Public Service Commission has rate 
structure jurisdiction over the following 
utilities— 
Clay Electric Cooperative 
Lee County Electric Cooperative. 
Withlacoochee River Electric Cooperative 


State: Georgia 

Regulatory Authority: Georgia Public 
Service Commission. 
Gas Utilities 
Investor-Owned: 

Atlanta Gas Light Company 

Gas Light Company cf Columbus 
Electric Utilities 
Investor-Owned: 

Georgia Power Company 
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Savannah Electric and Power Company 

The following utilities within the State of 
Georgia are not regulated by the Georgia 
Public Service Commission. 2 


Gas Utilities 
Investor-Owned: 
Chattanooga Gas Company 


Electric Utilities 
Publicly-Owned: 
*Albany Water, Gas & Light Commission 
*Dalton Water, Light & Sink 
Rural Electric Cooperatives: 
*Cobb Electric Membership Corporation 
*Douglas County Electric Membership 
Corporation 
*Flint Electric Membership Corporation 
Jackson Electric Membership Corporation 
North Georgia Electric Membership 
Corporation 


*Walton Electric Membership Corporation 
State: Hawaii 

Regulatory Authority: Hawaii Public 
Utilities Commission. 
Gas Utilities 

None. 
Electric Utilities 
Investor-Owned: 

Hawaiian Electric Company, Inc. 


State: Idaho 
Regulatory Authority: Idaho Public Utilities 
Commission. 
Gas Utilities 
Investor-Owned: 
Intermountain Gas Company 
Washington Water Power Company 
Electric Utilities 
Investor-Owned: 
idaho Power Company 
Pacific Power and Light Company 
Utah Power and Light Company 
Washington Water Power Company 


State: Illinois 
Regulatory Authority: Illinois Commerce 


: inn 
§10n. 


inve yned: 
Ceniral Illinois Light Company 
Central Illinois Public Service Company 
Illinois Power Company 
lowa-lIllinois Gas and Electric Company 
North Shore Gas Company 
Northern Illinois Gas Company 
Panhandle Eastern Pipeline Company 
-eoples Gas, Light and Coke Company 


r-O 


Electric Utilities 

Investor-Owned: 
Central Illinois Light Company 
Central Illinois Public Service Company 
Commonweatlh Edison Company 
Illinois Power Company 
Interstate Power Company 
lowa-Illinois Gas and Electric Company 
Union Electric Company 


The following covered utility within the 
State of Illinois is not regulated by the Illinois 
Commerce Commission: 


Electric Utilities 
Publicly-Owned: 


Springfield Water, Light and Power 
Department 


State: Indiana 


Regulatory Authority: Indiana Public 
Service Commission. 


Gas Utilities 
Investor-Owned: 
Indiana Gas Company 
Northern Indiana Public Service Company 
Southern Indiana Gas and Electric 
Company 
Terre Haute Gas Corporation 
Publicly-Owned: 
Citizens Gas and Coke Utility 


Electric Utilities 

Investor-Owned: 
Indiana and Michigan Electric Company 
Indianapolis Power and Light Company 
Northern Indiana Public Service Company 
Public Service Company of Indiana 
Southern Indiana Gas and Electric 

Company 


Publicly-Owned: 
*Richmond Power and Light 


State: lowa 
Regulatory Authority: lowa Commerce 
Commission. 


Gas Utilities 
Investor-Owned: 
Interstate Power Company 
Iowa Electric Light and Power Company 
lowa-lilinois Gas and Electric Company 
Iowa Power and Light Company 
Iowa Public Service Company 
Iowa Southern Utilities Company 
Peoples Natural Gas Company, Division of 
Internorth, Inc. 
Electric Utilities 
Investor-Owned: 
Interstate Power Company 
Iowa Electric Light and Power Company 
Iowa-illinois Gas and Electric Company 
Iowa Power and Light Company 
lowa Public Service Company 
Iowa Southern Utilities Company 
Union Electric Company 
Publicly-Cwned: The Iowa Commerce 
Commission has seryice and safety 
regulation over the following utilities— 
*Muscatine Power and Water 
Omaha Public Power District 


State: Kansas 
Regulatory Authority: Kansas State 
Corporation Commission. 
Gas Utilities 
Investor-Owned: 
Anadarko Production Company 
Arkansas-Louisiana Gas Company 
Gas Service Company 
Greeley Gas Company 
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Kansas-Nebraska Natural Gas Company 

Kansas Power and Light Company 

Panhandle Eastern Pipeline Company 

Peoples Natural Gas Company, Division of 
Internorth, Inc. 

Union Gas System Inc. 


Electric Utilities 
Investor-Owned: 
Empire District Electric Company 


Kansas Gas and Electric Company 

Kansas Power and Light Company 

Southwestern Public Service Company 

Western Power Division of Centel 
Rural Electric Cooperatives: 

*Midwest Energy Incorporated 

The following covered utility within the 
State of Kansas is not regulated by the 
Kansas State Corporation Commission: 


Electric Utilities 
Public-Owned: 
Kansas City Board of Public Utilities 


State: Kentucky 


Regulatory Authority: Kentucky Energy 
Regulatory Commission. 
Gas Utilities 
Investor-Owned: 
Columbia Gas of Kentucky, Inc. 
Louisville Gas and Electric Company 


Union Light, Heat and Power Company 
Western Kentucky Gas Company 


Electric Utilities 
Investor-Owned: 
Kentucky Power Company 
Kentucky Utilities Company 
Louisville Gas and Electric Company 
Union Light, Heat and Power Company 
Rural Electric Cooperatives: 
Green River Electric Corporation 
Henderson-Union Rural Electric 
Cooperative Corporation 
The following covered utilities within the 
State of Kentucky are not regulated by the 
Kentucky Energy Regulatory Commission. 
*Bowling Green Muncipal Utilities 
*Owensboro Municipal Utilities 
*Pennyrile Rural Electric Cooperative 
Corporation 
*Warren Rural Electric Cooperative 
Corporation 
“West Kentucky Rural Electric Cooperative 
Corporation 
State: Louisiana 
Regulatory Authority: Louisiana Public 
Service Commission. 
Gas Utilities 
Investor-Owned: 
Arkansas-Louisana Gas Company 
Entex, Inc. 
Gulf States Utilities Company 
Louisiana Gas Service Company 
New Orleans Public Service, Inc. (East and 
West Bank) 
Electric Utilities 
Investor-Owned: 
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Arkansas Power and Light 
Central Louisiana Electric Company 
Gulf States Utilities Company 
Louisiana Power and Light Company (West 
Bank) 
New Orleans Public Service, Inc. (East 
Bank) 
Southwestern Electric Power Company 
The following covered utilities within the 
State of Louisiana are not regulated by the 
Louisiana Public Service Commission: 


Electric Utilities 
Publicly-Owned: 

Lafayette Utilities System 
Rural Electric Cooperatives: 


Dixie Electric Membership Corporation 
Southwest Louisiana Electric Membership 
Corporation 


State: Maine 
Regulatory Authority: Maine Public 
Utilities Commission. 


Gas Utilities 
None. 

Electric Utilities 
Investor-Owned: 


Bangor Hydro-Electric Company 
Central-Maine Power Company 


State: Maryland 
Regulatory Authority: Maryland Public 
Service Commission. 


Gas Utilities 
Investor-Owned: 


Baltimore Gas and Electric Company 
Washington Gas Light Company 


Electric Utilties 
Investor-Owned: 
Baltimore Gas and Electric Company 
*Conowingo Power Company 
Delmarva Power and Light Company of 
Maryland 
Potomac Edison Company 
Potomac Electric Power Company 
Rural Electric Cooperatives: 
Southern Maryland Electric Cooperative, 
Inc. 


State: Massachusetts 


Regulatory Authority: Massachusetts 
Department of Public Utilities 


Gas Utilities 

Investor-Owned: 
Bay State Gas Company 
Boston Gas Company 
Colonial Gas Energy System 
Commonwealth Gas Company 
Lowell Gas Company 
New Bedford Gas and Edison Light 

Company 

Electric Utilities 

Investor-Owned: 
Boston Edison Company 
Cambridge Electric Light Company 
Commonwealth Electric Company 
Eastern Edison Company 


Massachusetts Electric Company 
Western Massachusetts Electric Company 


State: Michigan 
Regulatory Authority: Michigan Public 
Service Commission. 
Gas Utilities 
Investor-Owned: 


Consumers Power Company 

Michigan Consolidated Gas Company 
Michigan Gas Utilities Company 
Michigan Power Company 
Southeastern Michigan Gas Company 
Wisconsin Public Service Corporation 


Electric Utilities 
Investor-Owned: 
Consumers Power Company 
Detroit Edison Company 
Indiana and Michigan Electric Company 
*Lake Superior District Power Company 
*Michigan Power Company 
Upper Peninsula Power Company 
Wisconsin Electric Power Company 
Wisconsin Public Service Corporation 
The following covered utilities within the 
State of Michigan are not regulated by the 
Michigan Public Service Commission. 


Gas Utilities 


Investor-Owned: 
Battle Creek Gas Company 


Electric Utilities 


Publicly-Owned: 
Lansing Board of Water and Light 


State: Minnesota 
Regulatory Authority: Minnesota Public 
Utility Commission. 
Gas Utilities 
Investor-Owned: 
Inter City Gas Company 
'nterstate Power Company 
Iowa Electric Light and Power Company 
Minnegasco, Inc. 
Montana-Dakota Utilities Company 
Northern States Power Company 
Peoples Natural Gas Company-Division of 
Internorth Inc. 


Electric Utilities 


Investor-Owned: 

Interstate power Company 

Minnesota Power and Light Company 

Northern States Power Company 

Otier Tail Power Company 

The following covered utility within the 
State of Minnesota is not regulated by the 
Minnesota Public Service Commission: 


Electric Utilities 
Publicly-Gwned: 
* Rochester Department of Public Utilities 
Rural Electric Cooperatives: 
* Anoka Electric Cooperative 
* Dokota Electric Association 
State: Mississippi 
Regulatory Authority: Mississippi Public 
Service Commission. 
Gas Utilities 
Investor-Owned: 
Entex. Inc. 


Mississippi Valley Gas Company 
Electric Utilities 


Investor-Owned: 
Mississippi Power and Light Company 
Mississippi Power Company 
The following covered utilities within the 
State of Mississippi are not regulated by the 
Mississippi Public Service Commission. 
Electric Utilities 
Rural Electric Cooperatives: 


* 4-County Electric Power Association 
* Singing River Electric Power Association 
* Southern Pine Electric Power Association 


State: Missouri 

Regulatory Authority: Missouri Public 
Service Commission 
Gas Utilities 


Investor Owned: 


Associated Natural Gas Company 

Gas Service Company 

Laclede Gas Company Consolidated 

Missouri Public Service Company 

Peoples Natural Gas Company Division of 
Internorth, Inc. 


Electric Utilities 
Investor-Owned: 
Empire District Electric Company 
Kansas City Power and Light Company 
Missouri Public Service Company 
St. Joseph Light and Power Company 
Union Electric Company 
The following covered utilities within the 
State of Missouri are not regulated by 
Missouri Public Service Commission. 
Gas Utilities 
Investor-Owned: 
Cities Service Gas Company 
Publicly-Owned: 
Springfield City Utilities 
Electric Utilities 
Publicly-Owned: 
* Independence Power and Light 
Department 
Springfield City Utilities 
State: Montana 
Regulatory Authority: Moniana Public 
Service Commission. 
Gas Utilities 
Investor-Owned: 
Montana-Dakota Utilities Company 
Montana Power Company 
Electric Utilities 
Investor-Owned: 


Black Hills Power and Light Company 
Montana-Dakota Utilities Company 
Montana Power Company 

Pacific Power and Light Company 
Washington Water Power Company 


State: Nebraska 


Regulatory Authority-Nebraska Public 
Service Commission. 
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The Commission does not regulate the 
rates and service of the gas and electric 
utilities of the State of Nebraska 

The following covered utilities within the 
State of Nebraska are not regulated by the 
Nebraska Public Service Commission. 


Electric Utilities 
Publicly-Owned: 
Lincoln Electric System 
Nebraska Public Power District 
Omaha Public Power District 


Gas Utilities 
Investor-Owned: 

Gas Service Company 

Iowa Electric Light and Power Company 

Iowa Public Service Company 

Kansas-Nebraska Natural Gas Company 

Minnegasco, Inc. 

Northwestern Public Service Company 

Peoples Natural Gas Company Division of 

Internorth, Inc. 

The governing body of each Nebraska 
municipality exercises ratemaking 
jurisdiction over gas utility rates, operations 
and services provided by a gas utility within 
its city or town limits. These municipal 
authorities would be State agencies as 
defined by PURPA, and thus have 
responsibilities under PURPA identical to 
those of the State regulatory authority. 
Public-Owned: 

Metropolitan Utilities District of Omaha 
State: Nevada 

Regulatory Authority: Nevada Public 
Service Commission. 

Gas Uiilities 
Investor-Owned: 

Southwest Gas Corporation 
Electric Utilities 
investor-Owned: 

Idaho Power Company 

Nevada Power Company 

Sierre Pacific Power Company 
State: New Hampshire 

Regulatory Authority: New Hampshire 
Public Utilities Commission. 

Gas Utilities 
investor-Owned: 

Concord Natural Gas Corporation 
Electric Utilities 
investor-Owned: 

Public Service Company of New 

Hampshire 
State: New Jersey 

Regulatory Authority: New Jersey 
Department of Energy Board of Public 
Utilities. 

Gas Utilities 
Investor-Owned: 

Elizabethtown Gas Company 

New Jersey Natural Gas Company 

Public Service Electric and Gas Company 

South Jersey Gas Company 
Electric Utilities 
Investot-Owned: 


Atlantic City Electric Company 

Jersey Central Power and Light Company 
Public Service Electric and Gas Company 
Rockland Electric Company 


State: New Mexico 


Regulatory Authority: New Mexico Public 
Service Commission. 


Gas Utilities 
Gas Company of New Mexico 


Electric Utilities 

Investor-Owned: 
E] Paso Electric Company 
Public Service Company of New Mexico 
Southwestern Public Service Company 
Texas-New Mexico Power Company 


State: New York 


Regulatory Authority: New York Public 
Service Commission. 


Gas Utilities 
Investor-Owned: 
Brooklyn Union Gas Company 
Columbia Gas of New York, Inc. 
Consolidated Edison Company of New 
York, Inc. 
Long Island Lighting Company 
National Fuel Gas Distribution Corporation 
New York State Electric and Gas 
Corporation 
Niagara Mohawk Power Corporation 
Orange and Rockland Utilities 
Rochester Gas and Electric Corporation 


Electric Utilities 
Investor-Owned: 
Central Hudson Gas and Electric 
Corporation 
Consolidated Edison Company of New 
York 
Long Island Lighting Company 
New York States Electric and Gas 
Corporation 
Niagara Mohawk Power Corporation 
Orange and Rockland Utilities 
Rochester Gas and Electric Corporation 
The following covered utility within the 
State of New York is not regualted by the 
New York Public Service Commission: 


Electric Utilities 


Publicly-Owned: 
Power Authority of New York 


State: North Carolina 


Regulatory Authority: North Carolina 
Utilities Commission. 


Gas Utilities 

Investor-Owned: 
North Carolina Natural Gas Corporation 
Piedmont Natural Gas Company 
Public Service Company, Inc. of North 

Carolina 

Electric Utilities 

Investor-Owned: 
Carolina Power and Light Company 
Duke Power Company 


*Nantahala Power & Light Company 
Virginia Electric and Power Company 
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The following covered utilities within the 
State of North Carolina are not regulated by 
the North Carolina Utilities Commission: 


Electric Utilities 

Publicly-Owned: 
Fayetteville Public Works Commission 
“Greenville Utilities Commission 
*High Point Electric Utility Department 
*Rocky Mount Public Utilities 
*Wilson Utilities Department 

Rural Electric Cooperatives: 
*Rutherford Electric Membership 

Corporation 


State: North Dakota 
Regulatory Authority: North Dakota Public 
Service Commission. 
Gas Utilities 
Investor-Owned: 
Montana Dakota Utilities Company 


Electric Utilities 
Investor-Owned: 
Montana Dakota Utilities Company 


Northern State Power Company 
Otter Tail Power Company 


State: Ohio 
Regulatory Authority: Ohio Public Utilities 
Commission. 


Gas Utilities 
Investor-Owned: 
Cincinnati Gas and Electric Company 
Columbia Gas of Ohio, Inc. 
Dayton Power and Light Company 
East Ohio Gas Company 
National Gas and Oil Company 
West Ohio Gas Company 
Electric Utilities 
Investor-Owned: 
Cincinnati Gas and Electric Company 
Cleveland Electric Illuminating Company 
Columbus and Southern Ohio Electric 
Company 
Dayton Power and Light Company 
Monongahela Power Company 
Ohio Edison Company 
Ohio Power Company 
Toledo Edison Company 
The following covered utilities within the 
State of Ohio are not regulated by the Ohio 
Public Utilities Commission: 


Electric Utilities 
Publicly-Owned: 

* Cleveland Division of Light and Power 
Rural Electric Cooperatives: 

* South Central Power Company 


State: Oklahoma 


Regulatory Authority: Oklahoma 
Corporation Commission 


Gas Utilities 

Investor-Owned: 
Arkansas-Louisana Gas Company 
Arkansas-Oklahoma Gas Corporation 
Gas Service Company 
Lone Star Gas Company 
Oklahoma Natural Gas Company 





Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Notices 


Southern Union Gas Company 
Union Gas System Inc. 


Electric Utilities 
Investor-Owned: 
Empire District Electric Company 
Oklahoma Gas and Electric Company 
Public Service Company of Oklahoma 
Southwestern Public Service Company 
Rural Eleciric Cooperatives: 
* Cotton Electric Cooperative 


Gas Utilities 
Investor-Owned: 
Cities Service Gas Company 


State: Oregon 
Regulatory Authority: Public Utility 
Commissioner of Oregon. 


Gas Utilities 


Investor-Owned: 
Cascade Natural Gas Corporation 
Northwest Natural Gas Company 


Electric Utilities 
Investor-Owned: 
Idaho Power Company 
Pacific Power and Light Company 
Portland General Electric Company 
The following covered utilities within the 
State of Oregon are not regulated by the 
Public Utility Commissioner of Oregon: 


Electric Utilities 
Publicly-Owned: 
Central Lincoln People’s Utility District 
* Clatskanie People’s Utility District 
Eugene Water and Electric Board 
* Springfield Utilities Board 
Rural Electric Cooperatives: 
* Umatilla Electric Cooperative Association 


State: Pennsylvania 


Regulatory Authority: Pennsylvania Public 
Utility Commission. 
Gas Utilities 
Investor-Owned: 
Carnegie Natural Gas Company 
Columbia Gas of Pennsylvania, Inc. 
Equitable Gas Company 
National Fuel Gas Distribution Corporation 
North Penn Gas Company 
Pennsylvania Gas and Water Company 
Peoples Natural Gas Company 
Philadelphia Electric Company 
T.W. Phillips Gas and Oil Company 
UGI Corporation 


Electric Utilities 
Investor-Owned: 
Duquesne Light Company 
Metropolitan Edison Company 
Pennsylvania Electric Company 
Pennsylvania Power Company 
Pennsylvania Power and Light Company 
Philadelphia Electric Company 
* UGI—Luzerne Electric Company 
West Penn Power Company 
The following covered utility within the 
State of Pennsylvania is not regulated by the 
Pennsylvania Public Utility Commission: 


Gas Utilities 
Investor-Owned: 
Phildelphia Gas Works 


State: Puerto Rico 

Regulatory Authority: Puerto Rico Public 
Service Commission. 
Gas Utilities 

None. 


Electric Utilities 

None. 

The following covered utility within Puerto 
Rico is not regulated by the Puerto Rico 
Public Service Commission: 

Electric Utilities 
Publicly-Owned: 

Puerto Rico Electric Power Authority 
State: Rhode Island 

Regulatory Authority: Rhode Island Public 
Utilities Commission. 

Gas Utilities 
Investor-Owned: 
Providence Gas Company 


Electric Utilities 
Investor-Owned: 
Blackstone Valley Electric Company 
Narragansett Electric Company 
State: South Carolina 
Regulatory Authority: South Carolina 
Public Service Commission. 
Gas Utilities 
Investor-Owned: 
Carolina Pipeline Company 
Piedmont Natural Gas Company 
South Carolina Electric and Gas Company 
Electric Utilities 
Investor-Owned: 


Carolina Power and Light Company 
Duke Power Company 
South Carolina Electric and Gas Company 


The following covered utilities within the 
State of South Carolina is not regulated by 
the South Carolina Public Service 
Commission: 

Electric Utilities 
Publicly-Owned: 

South Carolina Public Service Authority 
Rutal Electric Cooperatives: 

* Berkeley Electric Cooperative, Inc. 


State: South Dakota 


Regulatory Authority: South Dakota Public 
Utilities Commission. 


Gas Utilities 

Investor-Owned: 
lowa Public Service Company 
Minnegasco, Inc. 
Montana-Dakota Utilities Company 
Northwestern Public Service Company 


> 


Electric Utilities 


Investor-Owned: 
Black Hills Power and Light Company 
Iowa Public Service Company 


Montana-Dakota Utilities Company 

Northern States Power Company 

“Northwestern Public Service Company 

Otter Tail Power Company 

The following covered utility within the 
State of South Dakota is not regulated by the 
South Dakota Public Service Commission: 


Electric Utilities 
Publicly-Owned: 

Nebraska Public Power District 

State: Tennessee 

Regulatory Authority: Tennessee Public 
Service Commission. 


Gas Utilities 
Investor-Owned: 


Chattanooga Gas Company 
Nashville Gas Company 


Electric Utilities 
Investor-Owned: 

Kingsport Power Company 

The following covered utilities within the 
State of Tennessee are not regulated by the 
Tennessee Public Service Commission: 


Electric Utilities 
Publicly-Owned: 
*Bristol Tennessee Electric System 
Chattanooga Electric Power Board 
“Clarksville Department of Electricity 
*Cleveland Utilities 
“Greensville Light and Power System 
“Jackson Utility Division—Electric 
Department 
Johnson City Power Board 
Knoxville Utilities Board 
*Lenoir City Utilities Board 
Memphis Light Gas and Water Division 
*Murfreesboro Electric Department 
*Nashville Electric Services 
Rural Electric Cooperatives: 
“Appalachian Electric Cooperative 
Cumberland Electric Membership 
Corporation 
*Duck River Electric Membership 
Corporation 
“Gibson County Electric Membership 
Corporation 
“Meriweather Lewis Electric Cooperative 
Middle Tennessee Electric Membership 
Corporation 
“Southwest Tennessee Electric 
Membership Corporation 
*Tri-County Electric Membership 
Corporation 
“Upper Cumberland Electric Membership 
Corporation 
Volunteer Electric Cooperative 


Gas Utilities 
Publicly-Owned: 

Memphis Light, Gas and Water Division 
State: Tennessee 


Regulatory Authority: Tennessee Valley 
Authority. 


Gas Utilities 
None. 

Electric Utilities 

Publicly-Owned: 
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*Bowling Green Municipal Utilities 

*Bristol Tennessee Electric System 

Chattanooga Electric Power Board 

*Clarksville Department of Electricity 

*Cleveland Utilities 

Decatur Electric Department 

*Florence Electric Department 

*Greeneville Light and Power System 

Huntsville Utilities 

Jackson Utility Division—Electric 
Department 

Johnson City Power Board 

Knoxville Utilities Board 

*Lenoir City Utilities Board 

Memphis Light, Gas and Water Division 

*Murfreesboro Electric Department 

Nashville Electric Service 

Rural Electric Cooperatives: 

*Appalachian Electric Cooperative 

Cumberland Electric Membership 
Corporation 

*Duck River Electric Membership 
Corporation 

*Four-County Electric Power Association 

*Gibson County Electric Membership 
Corporation 

*Meriwether Lewis Electric Cooperative 

Middle Tennessee Electric Membership 
Corporation 

North Georgia Electric Membership 
Corporation 

*Pennyrile Rural Electric Membership 
Corporation 

*Southwest Tennessee Electric 
Membership Corporation 

*Tri-County Electric Membership 
Corporation 

*Upper Cumberland Electric Membership 
Corporation 

Volunteer Electric Cooperative 

*Warren Rural Electric Cooperative 
Corporation 

*West Kentucky Rural Electric Cooperative 
Corporation 


State: Texas 


‘Regulatory Authority: Texas Public Utility 
Commission. 


Gas Utilities 
Investor-Owned: 
None. 


Electric Utilities 
Investor-Owned: 
Central Power and Light Company 
E] Paso Electric Company 
Gulf States Utilities 
Houston Lighting and Power Company 
* Southwestern Electric Power Company 
*Southwestern Electric Service Company 
Southwestern Public Service Company 
Texas-New Mexico Power Company 
Texas Utilities Flectric Company 
West Texas Utilities Company 
Publicly-Owned: 
* Lower Colorado River Authority 
Rural Electric Cooperatives: 
* Guadalupe Valley Electric Cooperative 
Pedernales Electric Cooperative 
The governing body of each Texas 
municipality exercises exclusive original 
jurisdiction over electric utility rates, 
operations and services provided by an 
electric utility (whether privately owned or 


publicly owned), within its city or town 
limits, unless the municipality has 
surrendered this jurisdiction to the Texas 
Public Utility Commission. The Commission 
bears de novo appeals from the decisions of 
such municipalities. These municipal 
authorities would be State agencies as 
defined: by PURPA, and thus have 
responsibilities under PURPA identical to 
those of a State regulatory authority. 

The municipally-owned electric utilities 
listed below are not under the commission's 
original ratemaking jurisdiction. 


Electric Utilities 
Publicly-Owned: 
Austin Electric Department 
Garland Electric Department 


* Lubbock Power and light 
San Antonio City Public Service Board 


State: Texas 
Regulatory Authority: Railroad 
Commission of Texas. 


Gas Utilities 
Investor-Owned: 

Arkansas-Louisiana Gas Company 

Energas Company 

Entex, Inc. 

Lone Star Gas Company 

Peoples Natural Gas Division of Northern 

Natural Gas Company 

Southern Union Gas Company 

The Railroad Commission of Texas has 
special appellate jurisdiction over ratemaking 
decisions of the governing body of any 
municipality which affect the rates of a 
municipally-owned gas utility as provided by 
State statute. The governing body of each 
Texas municipality exercises exclusive 
original ratemaking jurisdiction over gas 
utility rates, operations, and services 
provided by a gas utility within its city or 
town limits. These municipal authorities 
would be State agencies as defined by 
PURPA and thus have responsibilities under 
PURPA identical to those of a State 
regulatory authority. 

The following covered utilities within the 
State of Texas are not regulated by the 
Railroad Commission of Texas: 


Gas Utilities 
Investor-Owned: 

City Service Gas Company 
Public-Owned: 

City Public Service Board (San Antonio) 
State: Utah 

Regulatory Authority: Utah Public Service 
Commission. 
Gas Utilities 
Investor-Owned: 

Mountain Fuel Supply Company 
Electric Utilities 
Investor-Owned: 

Utah Power and Light Company 
Rural Electric Cooperatives: - 

Moon Lake Electric Association 
State: Vermont 


Regulatory Authority: Vermont Public 
Service Board. 
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Gas Utilities 
None. 


Electric Utilities 
Investor-Owned: 
Central Vermont Public Service 
Corporation 
Green Mountain Power Corporation 
Public Service Company of New 
Hampshire 


State: Virginia 
Regulatory Authority: Virginia State 
Corporation Commission. 


Gas Utilities 

Investor-Owned: 
Columbia Gas of Virginia, Inc. 
Commonwealth Gas Services, Inc. 
Virginia Natural Gas 
Washington Gas Light Company 


Electric Utilities 
Investor-Owned: 
Appalachian Power Company 
Delmarva Power and Light Company 
*Old Dominion Power Company 
Potomac Edison Company 
Potomac Electric Power Company 
Virginia Electric and Power Company 
Publicly-Owned: 
*Danville Water, Gas & Electric 


Rural Electric Cooperatives 
“Northern Virginia Electric Cooperative 
Rappahannock Electric Corporation 
The following covered utility within the 
State of Virginia is not regulated by the 
Virginia State Corporation Commission. 


Gas Utilities 
Publicly-Owned: 
City of Richmond, Virginia, Department of 
Public Utilities 
State: Washington 
Regulatory Authority: Washington Utilities 
and Transportation Commission. 
Gas Utilities 
Investor-Owned: 


Cascade Natural Gas Corporation 
Northwest Natural Gas Company 
Washington Natural Gas Company 
Washington Water Power Company 


Electric Utilities 
Investor-Owned: 

Pacific Power and Light Company 

Puget Sound Power and Light Company 

Washington Water Power Company 

The following covered utilities within the 
State of Washington are not regulated by the 
Washington Utilities and Transportation 
Commission. 


Electric Utilities 
Publicly-Owned: 
*Port Angeles Light and Water Department 
Public Utility District No. 1 of Benton 
County 
Public Utility District No. 1 of Chelan 
County 
Public Utility District No. 1 of Clark County 
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Public Utility District No. 1 of Cowlitz 
County 

*Public Utility District No. 1 of Douglas 
County 

*Public Utility District No. 1 of Franklin 
County 


Public Utility District No. 1 of Grant County 


Public Utility District No. 1 of Grays 
Harbor County 

*Public Utility District No. 1 of Lewis 
County 

Public Utility District No. 1 of Snohomish. 
County 

*Richland Energy Services Department 
Seattle City Light Department 

Tacoma Public Utility—Light Division 


State: West Virginia - 
Regulatory Authority: West Virginia Public 
Service Commission. 


Gas Utilities 

Investor-Owned: 
Columbia Gas of West Virginia, Inc. 
Consolidated Gas Supply Corporation 
Equitable Gas Company 


Electric Utilities 

Investor-Owned: 
Appalachian Power Company 
Monongahela Power Company 
Potomac Edison Company 
Virginia Electric and Power Company 
Wheeling Electric Company 


State: Wisconsin 


Regulatory Authority: Wisconsin Public 
Service Commission 


Gas Utilities 

Investor-Owned: 
Madison Gas and Electric Company 
Northern States Power Company 
Wisconsin Fuel and Light Company 
Wisconsin Gas Company 
Wisconsin Natural Gas Company 
Wisconsin Power and Light Company 
Wisconsin Public Service Corporation 

Electric Utilities 

Investor-Owned: 
*Lake Superior District Power Company 
Madison Gas and Electric Company 
Northern States Power Company 
Wisconsin Electric Power Company 
Wisconsin Power and Light Company 
Wisconsin Public Service Corporation 


State: Wyoming ; 
Regulatory Authority: Wyoming Public 

Service Commission. 

Gas Utilities 

investor-Owned: 
Cheyenne Light Fuel and Power Company 
Kansas-Nebraska Natural Gas Company 
Montana-Dakota Utilities Company 
Mountain Fuel Supply Company 


Electric Utilities 


Investor-Owned: 


Black Hills Power and Light Company 
Montana-Dakota Utilities Company 
Pacific Power and Light Company 
Utah Power and Light Company 


Rural Electric Cooperative: 


Tri-County Electric Association, Inc. 
Appendix B 
Electric Utilities 


All utilities listed below had electric energy 
sales, for purposes other than resale, in 
excess of 500 million kilowatt hours in 1976, 
1977, 1978, 1979, 1980, 1981, 1962 or 1983. All 
except those marked (*) are covered by 
PURPA Title I and NECPA Title II and VII. 
Utilities marked (*) either did not exceed the 
NECPA threshold of 750 million kilowatt-hour 
in 1983 for purposes other than resale, or do 
not have residential or commerical sales and 
therefore, are not covered by NECPA Titles I 
and VIL The utilities listed more than once 
have sales in more than one State, and those 


’ States are indicated by abbreviations in 


parentheses. 
Investor-Owned: 


Alabama Power Company 

Appalachian Power Company (VA) 

Appalachian Power Company (WV) 

Arizona Public Service Company 

Arkansas Power & Light Company (AR) 

Arkansas Power & Light Company (LA) 

Atlantic City Electric Company 

Baltimore Gas & Electric Company 

Bangor Hydro-Electric Company 

Black Hills Power & Light Company (MT) 

Black Hills Power & Light Company (SD) 

Black Hills Power & Light Company (WY) 

Blackstone Valley Electric Company 

Boston Edison Company 

Cambridge Electric Light Company 

Carolina Power & Light Company (NC) 

Carolina Power & Light Company (SC) 

Central Hudson Gas & Electric Corporation 

Central Illinois Light Company 

Central Illinois Public Service Company 

Central Louisiana Electric Company 

Central Maine Power Company 

Central Power & Light Company 

Central Vermont Public Service 
Corporation 

Cincinnati Gas & Electric Company 

Cleveland Electric Illuminating Company 

Columbus and Southern Ohio Electric 
Company 

Commonwealth Edison Company 

Commonwealth Electric Company 

Connecticut Light & Power Company 

*Conowingo Power Company 

Consolidated Edison Company of New 
York 

Consumer Power Company 

Dayton Power & Light Company 

Delmarva Power & Light Company (DE) 

Delmarva Power & Light Company (VA) 

Delmarva Power & Light Company of 
Maryland 

Detroit Edison Company 

Duke Power Company (NC) 

Duke Power Company (SC) 

Duquesne Light Company 

Eastern Edison Company 

El Paso Electric Company (NM) 

El Paso Electric Company (TX) 

Empire District Electric Company (AR) 

Empire District Electric Company (KS) 

Empire District Electric Company (MO) 

Empire District Electric Company (OK) 

Florida Power Corporation 

Florida Power & Light Company 

Georgia Power Company 


Green Mountain Power Corporation 

Gulf Power Company 

Gulf States Utilities Company (LA) 

Gulf States Company (TX) 

Hawaiian Electric Company Inc. 

Houston Lighting & Power Company 

Idaho Power Company (ID) 

Idaho Power Company (NV) 

Idaho Power Company (OR) 

Illinois Power Company 

Indiana & Michigan Electric Company (IN) 

Indiana & Michigan Electric Company (MI) 

Indianapolis Power & Light Company 

Interstate Power Company (IA) 

Interstate Power Company (IL) 

Interstate Power Company (MN) 

lowa Electric Light & Power Company 

lowa-Illinois Gas & Electric Company (IA) 

Iowa-lllinois Gas & Electric Company (IL) 

Iowa Power & Light Company 

Iowa Public Service Company (IA) 

Iowa Public Service Company (SD) 

Iowa Southern Utilities Company 

Jersey Central Power & Light Company 

Kansas City Power & Light Company (KS) 

Kansas City Power & Light Company (MO) 

Kansas Gas & Electric Company 

Kansas Power & Light Company 

Kentucky Power Company 

Kentucky Utilities Company 

Kingsport Power Company 

*Lake Superior District Power Company 
(M1) 

*Lake Superior District Power Company 
(wD) 

Long Island Lighting Company 

Louisiana Power & Light Company 

Louisville Gas & Electric Company 

Madison Gas & Electric Company 

Massachusetts Electric Company 

Metropolitan Edison Company 

*Michigan Power Company 

Minnesota Power & Light Company 

Mississippi Power Company 

Mississippi Power & Light Company 

Missouri Public Service Company 

Monongahela Power Company (OH) 

Monongahela Power Company (WV) 

Montana-Dakota Utilities Company (MT) 

Montana-Dakota Utilities Company (ND) 

Montana-Dakota Utilities Company (SD) 

Montana-Dakota Utilities Company {WY} 

Montana-Dakota Power Company 

*Nantahala Power & Light Company 

Narragansett Electric Company 

Nevada Power Company 

New Orleans Public Service Inc. 

New York State Electric & Gas Corporatiu: 

Niagara Mohawk Power Company 

Northern Indiana Public Service Company 

Northern States Power Company (MN) 

Northern States Power Company (ND) 

Northern States Power Company (SD) 

Northern States Power Company (WI) 

Northwestern Public Service Company 

Ohio Edison Company 

Ohio Power Company 

Oklahoma Gas & Electric Company (AR) 

Oklahoma Gas & Electric Company (OK) 

Old Dominion Power Company 

Orange & Rockland Utilities 

Otter Tall Power Company (MN) 

Otter Tall Power Company (ND) 

Otter Tall Power Company (SD) 

Pacific Gas & Electric Company 
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Pacific Power Light Company (CA) 
Pacific Power Light Company (ID) 
Pacific Power Light Company (MT) 
Pacific Power Light Company (OR) 
Pacific Power Light Company (WA) 
Pacific Power Light Company (WY) 
Pennsylvania Electric Company 
Pennsylvania Power & Light Company 
Pennsylvania Power Company 
Philadelphia Electric Company 
Portland General Electric Company 
Portland General Electric Company 
Potomac Edison Company (MD) 
Potomac Edison Company (VA) 
Potomac Edison Company (WV) 
Potomac Edison Power Company (DC) 
Potomac Edison Power Company (MD) 
Potomac Edison Power Company (VA) 
Public Service Company of Colorado 
Public Service Company of Indiana 
Public Service Company of New 
Hampshire (NH) 
Public Service Company of New 
Hampshire (VT) 
Public Service Company of New Mexico 
Public Service Company of Oklahoma 
Public Service Electric and Gas Company 
Puget Sound Power & Light Company 
Rochester Gas & Electric Corporation 
Rockland Electric Company 
St. Joseph Light & Power Company 
San Diego Gas & Electric Company 
Savannah Electric & Power Company 
Sierra Pacific Power Company (CA) 
Sierra Pacific Power Company (NV) 
South Carolina Electric & Gas Company 
Southern California Edison Company 
Southern Indiana Gas & Electric Company 
Southwestern Electric Power Company 
(AR) 
Southwestern Electric Power Company 
(LA) 
Southwestern Electric Power Company 
(TX) 
Southwestern Electric Service Company 
Southwestern Public Service Company (KS) 
Southwestern Public Service Company 
(NM) 
Southwestern Public Service Company 


Southwestern Public Service Company 


Tampa Electric Company 

Texas-New Mexico Power CompanyT 
Texas Utilities Electric Company 

Toledo Edison Company 

Tucson Electric Power Company 
*UGI-Luzerne Electric Division 

Union Electric Company (LA) 

Union Electric Company (IL) 

Union Electric Company (MO) 

Union Light, Heat & Power Company 
United Illuminating Company 

*Upper Peninsula Power Company 

Utah Power & Light Company (ID) 

Utah Power & Light Company (UT) 

Utah Power & Light Company (WY) 
Virginia Electric & Power Company (NC) 
Virginia Electric & Power Company (VA) 
Virginia Electric & Power Company (WV) 
Washington Water Power Company (ID) 
Washington Water Power Company (MT) 
Washington Water Power Company (WA) 
West Penn Power Company 

West Texas Utilities Company 

Western Massachusetts Electric Company 


Western Power Division of Centel (CO) 

Western Power Division of Centel (KS) 

Wheeling Electric Company 

Wisconsin Electric Power Company (MI) 

Wisconsin Electric Power Company (WI) 

Wisconsin Power & Light Company 

Wisconsin Public Service Corporation (MI) 

Wisconsin Public Service Corporation (WI) 

Publicly-Owned: 

*Albany Water, Gas & Light Commission 
(GA) 

Anaheim Public Utilities Department (CA) 

*Anchorage Municipal Light & Power 
Department (AK) 

Austin Electric Department (TX) 

*Bowling Green Municipal Utilities (KY) 

*Bristol Tennessee Electric System (TN) 

*Brownsville Public Utility Board (TX) 

*Bryan Municipal Electric System (TX) 

Burbank Public Service Department (CA) 

Central Lincoln People’s Utility District 
(OR) 

Chattanooga Electric Power Board (TN) 

*Clarksville Department of Electricity (TN) 

*Clatskanie People’s Utility District (OR) 

*Cleveland Division of Light & Power (OH) 

*Cleveland Utilities (TN) 

Colorado Springs Department of Utilities 
(CO) 

*Dalton Water, Light & Sink (GA) 

*Danville Water, Gas & Electric (VA) 

Decatur Electric Department (AL) 

*Dothan Electric Department (AL) 

Eugene Water & Electric Board (OR) 

Fayetteville Public Works Commission 
(NC) 

*Florence Electric Department (AL) 

Gainesville Regional Utilities (FL) 

Garland Electric Department (TX) 

Glendale Public Service Department (CA) 

*Greeneville Light & Power System (TN) 

*Greenville Utilities Commission (NC) 

*Groton Public Utilities (CT) 

*High Point Electric Utility Dept. (NC) 

Huntsville Utilities (AL) 

Imperial Irrigation District (CA) 

“Independence Power & Light Department 
(MO) 

Jackson Utility Division—Electric 
Department (TN) 

Jacksonville Electric Authority (TN) 

Johnson City Power Board (TN) 

Kansas City Board of Public Utilities (KS) 

Knoxville Utilities Board (TN) 

Lafayette Utilities System (LA) 

Lakeland Department of Electricity and 
Water (FL) 

Lansing Board of Water & Light (MI) 

*Lenoir City Utilities Board (TN) 

Lincoln Electric System (NE) 

Los Angeles Department of Water and 
Power (CA) 

*Lower Colorado River Authority (TX) 

*Lubbock Power & Light (TX) 

Memphis Light, Gas & Water Division (TN) 

Modesto Irrigation District (CA) 

*Murfreesboro Electric Dept. (TN) 

*Muscatine Power & Water (IA) 

Nashville Electric Service (TN) 

Nebraska Public Power District (NE) 

Nebraska Poblic Power District (SD) 

*North Little Rock Electric Department 
(AR) 

*Ocala Utilities (FL) 

Omaha Public Power District (IA) 

Omaha Public Power District (NE) 
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Orlando Utilities Commission (FL) 

*Owensboro Municipal Utilities (KY) 

Palo Alto Electric Utility (CA) 

Pasadena Water & Power Department (CA) 

*Power Authority of New York (NY) 

*Port Angeles Light & Water Department 
(WA) 

Public Utility District No. 1 of Benton 
County (WA) 

Public Utility District No. 1. of Chelan 
County (WA) 

Public Utility District No. 1 of Clark County 
(WA) 

Public Utility District No. 1 of Cowlitz 
County (WA) 

*Public Utility District No. 1 of Douglas 
County (WA) 

*Public Utility District No. 1 of Franklin 
County (WA) 

Public Utility District No. 1 of Grant County 
(WA) 

Public Utility District No. 1 of Grays 
Harbor County (WA) 

*Public Utility District No. 1 of Lewis 
County (WA) 

Public Utility District No. 1 of Snohomish 
County (WA) 

Puerto Rico Electric Power Authority 

*Richland Energy Services Department 
(WA) 

*Richmond Power & Light (IN) 

Riverside Public Utilities (CA) 

*Rochester Department of Public Utilities 
(MN) 

*Rocky Mount Public Utilities (NC) 

Sacramento Municipal Utility District (CA) 

Salt River Project Agricultural 
Improvement and Power District (AZ) 

San Antonio City Public Service Board 

TX 


(TX) 
Santa Clara Electric Department (CA) 
Seatile City Light Department (WA) 
South Carolina Public Service Authority 
*Springfield City Utilities (MO) 
*Springfield Utilities Board (OR) 
Springfield Water, Light & Power 
Department (IL) 
Tacoma Public Utilities—Light Division 
(WA) 
Tallahassee, City of (FL) 
*Turlock Irrigation District (CA) 
Vernon Municipal Light Department (CA) 
*Wilson Utilities Department (NC) 


Rural Electric Cooperatives 


*Anoka Electric Cooperative (MN) 

*Appalachian Electric Cooperative (TN) 

*Berkeley Electric Cooperative (SC) 

Chugach Electric Association (AK) 

Clay Electric Cooperative (FL) 

*Cobb Electric Membership Corporation 
(GA) 

*Cotton Electric Cooperative (OK) 

Cumberland Electric Membership 
Corporation (TN) 

*Dakota Electric Association (MN) 

*Douglas County Electric Membership 
Corporation (Ga) 

*Dixie Electric Membership Corporation 
(LA) 

Duck River Electric Membership 
Corporation (TN) 

*First Electric Cooperative Corporation 
(AR) 
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*Flint Electric Membership Corporation 
(GA) 

*Four County Eleciric Power Association 
(MS) 

*Gibson County Electric Membership 
Corporation (TN) 

Green River Electric Corporation (KY) 


the NECPA threshold of 10 billion cubic feet 
in 1983 for purposes other than resale, or do 
not have residential or commercial sales. The 
utilities listed more than once have sales in 
more than one State and those States are 
indicated by abbreviations in parentheses. 


Investor-Owned 


*Guadalupe Valley Electric Cooperative 
(TX) 

Henderson-Union Rural Electric 
Cooperative Corporation (KY) 

Jackson Electric Membership Corporation 
(GA) 

Lee County Electric Cooperative (FL) 

*Meriwether Lewis Electric Cooperative 


(TN) 

Middlé Tennessee Electric Membership 
Corporation (TN) 

*Midwest Energy Incorporated (KS) 

Moon Lake Electric Association (UT) 

*Northern Virginia Electric Cooperative 
(VA) 

North Georgia Electric Membership 
Corporation (GA) 

Pedernales Electric Cooperative 
Corporation (TX) 

*Pennyrile Rural Electric Cooperative 
Corporation (KY) 

Rappahannock Electric Cooperative (VA) 

*Rural Electric System (AL) 

*Rutherford Electric Membership 
Corporation (NC) 

*Sam Houston Electric Cooperative (TX) 

*Singing River Electric Power Association 
(MS) 

*South Central Power Company (OH) 

Southern Maryland Electric Cooperative, 
Inc. (MD) 

*Southern Pine Electric Power Association 
(MS) 

Southwest Louisiana Electric Membership 
Corporation (LA) 

*Southwest Tennessee Electric 
Membership Corporation (TN) 

*Trico Electric Cooperative, Inc. (AZ) 

Tri-County Electric Association, Inc. (WY) 

*Tri-County Electric Membership 
Corporation (TN) 

*Umatilla Electric Cooperative Association 
(OR) 

*Upper Cumberland Electric Membership 
Corporation (TN) 

Volunteer Electric Cooperative (TN) 

*Walton Electric Membership Corporation 
(GA) 

*Warren Rural Electric Cooperative 
Corporation (KY) 

*West Kentucky Rural Electric Cooperative 
Corporation (KY) 

Withlacoochee River Electric Cooperative 
(FL) 


Federal Agencies 


*Bonneville Power Administration (OR) 
*Tennessee Valley Authority (TN) 
*Western Area Power Administration (CO) 


Gas Utilities 

All gas utilities listed below had natural 
gas sales, for purposes other than resale, in 
excess of 10 billion cubic feet in 1976, 1977, 
1978, 1979, 1980, 1981, 1982 or 1983. All except 


those marked (*) are covered by PURPA Title - 


Ill and NECPA Titles II and VII. Utilities 
marked (*) are not covered by NECPA Titles 
II and VII because they either do not exceed 


Alabama Gas Corporation 

Alabama-Tennessee Natural Gas Company 

Anadarko Production Company 

Arizona Public Service Company 

Arkansas-Louisiana Gas Company (AR) 

Arkansas-Louisiana Gas Company (KS) 

Arkansas-Louisiana Gas Company (LA) 

Arkansas-Louisiana Gas Company (OK) 

Arkansas-Louisiana Gas Company (TX) 

Arkansas-Oklahoma Gas Corporation (AR) 

Arkansas-Oklahoma Gas Corporation (OK) 

Arkansas Western Gas Company 

Associated Natural Gas Company (AR) 

Associated Natural Gas Company (MO) 

Atlanta Gas Light Company 

Baltimore Gas & Electric Company 

Battle Creek Gas Company 

Bay State Gas Company 

Boston Gas Company 

Brooklyn Union Gas Company 

Carnegie Natural Gas Company 

Carolina Pipeline Company 

Cascade Natural Gas Corporation (OR) 

Cascade Natural Gas Corporation (WA) 

Central Illinois Light Company 

Central Illinois Public Service Company 

Chattanooga Gas Company (TN) 

Cheyenne Light, Fuel and Power Company 

Cincinnati Gas and Electric Company 

Cities Service Gas Company (covered by 
NECPA only) 

City Gas Company of Florida 

City Service Gas Company 

Colonial Gas Energy System 

Columbia Gas of Kentucky, Inc. 

Columbia Gas of New York, Inc. 

Columbia Gas of Ohio, Inc. 

Columbia Gas of Pennsylvania, Inc. 

Columbia Gas of Virginia, Inc. 

Columbia Gas of West Virginia, inc. 

Commonwealth Gas Company 

Commonwealth Gas Service Incorporated 

Commonwealth Gas Services, Incorporated 

Concord Natural Gas Corporation 

Connecticut Light & Power Company 

Connecticut Natural Gas Corporation 

Consolidated Edison Company of New 
York, Inc. 

Consolidated Gas Supply Corporation 

Consumers Power Company 

Dayton Power & Light Company 

Delmarva Power & Light Company (DE) 

East Ohio Gas Company 

Elizabethtown Gas Company 

Energas Company 

Enstar Natural Gas Company 

Entex Inc. (LA) 

Entex Inc. (MS) 

Entex Inc. (TX) 

Equitable Gas Company (PA) 

Equitable Gas Company (WV) 

Gas Company of New Mexico 

Gas Light Company of Columbus 

Gas Service Company (KS) 

Gas Service Company (MO) 

Gas Service Company (NE) 

Gas Service Company (OK) 

Greeley Gas Company (CO) 

Greeley Gas Company (KS) 


- Gulf States Utilities Company 


Illinois Power Company 

Indiana Gas Company 

Inter City Gas Company 

Intermountain Gas Company 

Interstate Power Company (IA) 

Interstate Power Company (MN) 

Iowa Electric Light & Power Company (CO) 

Iowa Electric Light & Power Company (IA) 

Iowa Electric Light & Power Company 
(MN) 

Iowa Electric Light & Power Company (NE) 

Iowa-lllinois Gas & Electric Company (1A) 

Iowa-lIllinois Gas & Electric Company (IL) 

Iowa Power & Light Company 

Iowa Public Service Company (IA) 

Iowa Public Service Company (NE) 

Iowa Public Service Company (SD) 

Iowa Southern Utilities Company 

Kansas-Nebraska Natural Gas Company 
(CO) 

Kansas-Nebraska Natural Gas Company 
(KS) 

Kansas-Nebraska Natural Gas Company 
(NE) 

Kansas-Nebraska Natural Gas Company 
(WY) 

Kansas Power & Light Company 

Laclede Gas Company Consolidated 

Lone Star Gas Company (OK) 

Lone Star Gas Company (TX) 

Long Island Lighting Company 

Louisiana Gas Service Company 

Louisville Gas & Electric Company 

Lowell Gas Company 

Madison Gas & Light Company 

Michigan Consolidated Gas Company 

Michigan Gas Utilities Company 

Michigan Power Company 

Minnegasco, Inc. (MN) 

Minnegasco, Inc. (NE) 

Ninnegasco, Inc. (SD) 

Mississippi Valley Gas Company 

Missouri Public Service Company 

Mobile Gas Service Corporation 

Montana-Dakota Utilities Company (MN) 

Montana-Dakota Utilities Company (MT) 

Montana-Dakota Utilities Company (ND) 

Montana-Dakota Utilities Company (SD) 

Montana-Dakota Utilities Company (WY) 

Montana Power Company 

Mountain Fuel Supply Company (UT) 

Mountain Fuel Supply Company (WY) 

Nashville Gas Company 

National Fuel Gas Distribution Corporation 


National Fuel Gas Distribution Corporation 
(PA) 

National Gas and Oil Company 

New Bedford Gas and Edison Light 
Company 

New Jersey Natural Gas Company 

New Orleans Public Service, Inc. 

New York State Electric & Gas Corporation 

Niagara Mohawk Power Company 

North Carolina Natural Gas Corporation 

North Shore Gas Company 

Northeast Utilities (CT) 

Northern Illinois Gas Company 

Northern Indiana Public Service Company 

Northern Natural Gas Company (KS) 

Northern Natural Gas Company (NE) 

Northern States Power Company (MN) 

Northern States Power Company (WI) 

North Penn Gas Company 
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Northwest Alabama Gas District 
Northwest Natural Gas Company (OR) 
Northwest Natural Gas Company (WA) 
Northwestern Public Service Company 


(NE) 

Northwestern Public Service Company 
(SD) 

Oklahoma Natural Gas Company 

Orange & Rockland Utilities 

Pacific Gas & Electric Company 

Panhandle Eastern Pipeline Company (IL) 

Panhandle Eastern Pipeline Company (KS) 

Pennsylvania Gas & Water Company 

Peoples Gas, Light and Coke Company 

Peoples Gas System 

Peoples Natural Gas Company 

Peoples Natural Gas Company, Division of 
Internorth, Inc. (CO) 

Peoples Natural Gas Company, Division of 
Internorth, Inc. (LA) 

Peoples Natural Gas Company, Division of 
Internorth, Inc. (KS) 

Peoples Natural Gas Company, Division of 
Internorth, Inc. (MN) 

Peoples Natural Gas Company, Division of 
Internorth, Inc. (MO) 

Peoples Natural Gas Company, Division of 
Internorth, Inc. (NE) 

Peoples Natural Gas Company, Division of 
Internorth, Inc. (TX) 

Philadelphia Electric Company 


Piedmont Natural Gas Company (NC) 
Piedment Natural Gas Company (SC) 
Providence Gas Company 
Public Service Company of Colorado 
Public Service Company, Inc. of North 
Carolina 
Public Service Electric and Gas Company 
Rochester Gas & Electric Corporation 
San Diego Gas & Electric Company 
South Carolina Gas & Electric Company 
South Jersey Gas Company 
Southeastern Michigan Gas Company 
Southern California Gas Company 
Southern Connecticut Gas Company 
Southern Indiana Gas & Electric Company 
Southern Union Gas Company (AZ) 
Southern Union Gas Company (OK) 
Southern Union Gas Company (TX) 
Southwest Gas Corporation (AZ) 
Southwest Gas Corporation (CA) 
Southwest Gas Corporation (NV) 
Terre Haute Gas Corporation 
T.W. Phillips Gas and Oil Company 
UGI Corporation 
Union Gas System, Inc. (KS) 
Union Gas System, Inc. (OK) 
Union Light, Heat & Power Company (KY) 
Virginia Natural Gas 
Washington Gas Light Company (DC) 
Washington Gas Light Company (MD) 
Washington Gas Light Company (VA) 
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Washington Natural Gas Company 
Washington Water Power Company (ID) 
Washington Water Power Company (WA) 
West Ohio Gas Company 

Western Kentucky Gas Company 
Wisconsin Fuel & Light Company 
Wisconsin Gas Company 

Wisconsin Natural Gas Company 
Wisconsin Power & Light Company 
Wisconsin Public Service Corporation (MI) 
Wisconsin Public Service Corporation (WI) 


Public-Owned 


Chattanooga Gas Company (GA) 

Citizens Gas & Coke Utility (IN) 

City of Richmond, Virginia, Department of 
Public Utilities (VA) 

City Public Services Board (San Antonio) 
(TX) 

Colorado Springs, Department of Public 
Utilities (CO) 

Long Beach Gas Department (CA) 

Memphis Light, Gas & Water Division (TN) 

Metropolitan Utilities District of Omaha 
(NE) 

Philadelphia Gas Works (PA) 

Springfield City Utilities (MO) 


[FR Doc. 84-33760 Filed 12-28-84; 8:45 am] 
BILLING CODE 6450-01-M 
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DEPARTMENT OF ENERGY 
Office of Conservation and Renewable 
Energy 


10 CFR Part 458 
[Docket No. CE-RM-83-126] 


Commercial and Apartment 
Conservation Service Federal Standby 
Plan 

AGENCY: Department of Energy. 


ACTION: Notice of proposed rulemaking 
and public hearings. 


SUMMARY: The Department of Energy 
(DOE) is proposing this regulation to 
implement section 741(a) of the National 
Energy Conservation Policy Act 
(NECPA) which was added by the 
Energy Security Act (ESA). Section 741 
is a part of Title VII of NECPA, which 
established the Commercial and 
Apartment Conservation Service 
(CACS) Program. The CACS Program 
requires large gas and electric utilities, 
to perform energy audits for eligible 
customers in small commercial buildings 
and larger apartment buildings on 
request. The CACS Program is intended 
to be carried out by these utilities in 
conformance with Plans submitted to 
DOE by States. Where States choose not 
to submit plans, where a plan submitted 
is subsequently disapproved, or where 
an approved plan is being inadequately 
implemented, DOE is required to 
implement CACS directly under CACS 
Federal Standby. For regulated utilities 
DOE implements Federal Standby by 
requiring those utilities to carry out 
programs under a CACS Federal 
Standby Plan. This proposed rule is a 
proposed CACS Federal Standby Plan 
promulgated under section 7i of 
NECPA. 

In developing this proposed CACS 
Federa! Standby Plan (CACS Standby 
Plan or Standby Plan), DOE has relied 
heavily on the final regulation for the 
CACS Program (48 FR 49622, Oct. 26, 
1983). However, this proposed CACS 
rule does differ from the CACS Final 
Rule since DOE is required to assume, 
when necessary, the responsibilities 
associated with directly administering 
the CACS Program. 

Pursuant to Section 741(a) of NECPA, 
regulated utilities are subject to the 
provisions of the CACS Siandby Plan 
only after DOE issues an order directing 
a particular regulated utility to comply 
with the CACS Standby Plan. 

DATES: A public hearing on the proposed 
CACS Standby Plan will be held on 
February 13, 1985 at 9:30 a.m. Requests 
to speak at the hearing must be received 
no later than 4:30 p.m. on February 7, 
1985. Please bring at least five copies of 
the oral statement to the hearing. 


Written comments (8 copies) on this 
proposed rule must be received by 
March 1, 1985, 4:30 p.m., e.s.t., to ensure 
their consideration. 


ADDRESSES: All written comments (8 
copies) and requests to speak at the 
public hearing should be addressed to: 
Office of Conservation and Renewable 
Energy, Hearings and Dockets. 

CACS Federal Standby Plan, Docket 
No. CE-RM-83-126 U.S. Department of 
Energy, 1000 Independence Avenue, SW, 
Room 6B-025, Washington, D.C. 20585, 
phone (202) 252-9319. 

The public hearing will be held in 
Room 1E-245 at the U.S. Department of 
Energy, 1000 Independence Ave., SW, 
Washington, D.C. 20585. 


FOR FURTHER INFORMATION CONTACT: 


Shelley Launey or Margaret O'Hare, CE- 
115, Office of Conservation and 
Renewable Energy, U.S. Department 
of Energy, 1000 Independence Avenue, 
SW., Room GH-068, Washington, D.C. 
20585, (202) 252-1650 

Vivian Lewis or Pamela Pelcovits, GC- 
33, Office of General Counsel, U.S. 
Department of Energy, 1000 
Independence Avenue, SW., Room 
6B-144, Washington, D.C. 20585 (202) 
252-9513. 


SUPPLEMENTARY INFORMATION: 


I. Introduction 

II. Major Provisions 

Ill. Regulatory Impact Analysis 

IV. Regulatory Flexibility Act 

V. Environmental Impacts 

VI. Paperwork Reduction Act 

Vil. Comments and Hearing Procedures 


I. Introduction 


The Commercial and Apartment 
Conservation Service (CACS) Program 
was established by Title VII of the 
National Energy Conservation Policy 
Act (NECPA), as added by Subtitle D of 
Title V of the Energy Security Act (ESA), 
Pub. L. 96-294, June 30, 1980, 42 U.S.C. 
8211 et seq. The CACS Program, as 
mandated by statute, requires large 
electric and natural gas utilities to offer 
to perform energy audits for eligible 
customers in commercial and apartment 
buildings. The CACS Program is 
intended to be carried out by these 
utilities in conformance with Plans 
submitted to DOE by States. State 
participation, however, is voluntary. 

For those States that elect to 
participate in CACS, the legislation 
requires detailed State planning and 
oversight activity. Section 741(a) of 
NECPA provides that, if a State does not 
have an approved Plan within 90 days 
after Plans are due to DOE, or if DOE 
determines, after notice and opportunity 
for a public hearing, that an approved 
plan is not being implemented 
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adequately in a State, DOE shall 
promulgate a plan that meets the 
requirements of the Act. Section 741(a) 
also provides that DOE shall require, by 
order, each covered utility in such State 
to implement the CACS Federal Standby 
Plan (CACS Standby Plan or Standby 
Plan) within 90 days of that order. Thus, 
where States are unwilling or unable to 
carry out their role under the law, the 
legislation requires implementation of a 
CACS Standby Plan. 


Since DOE believes that a program 
such as CACS is best administered by 
the individual States, DOE hopes that all 
States will submit plans and implement 
them adequately, thus eliminating the 
need for Federal involvement in the 
local administration of this program. 
Nevertheless, since several States have 
informed DOE that they do not intend to 
submit CACS Plans, DOE is submitting 
this CACS Standby Plan to carry out its 
responsibilities under NECPA. 


Section 741(a)(1) of NECPA requires 
that the CACS Standby Plan meet the 
requirements of Section 722 for CACS 
plans. There is, thus, a great degree of 
uniformity between the CACS Standby 
Plan and the final regulation concerning 
State plans (10 CFR Part 458 Subparts B 
and C). The basic difference between 
the two rules is that in the CACS 
Standby Program, DOE assumes the role 
and responsibility otherwise delegated 
to the State lead agency under the 
CACS final rule. This means, that, 
wherever the State or its lead agency is 
the responsible party for a statutory 
element of the CACS Program, DOE has 
that responsibility under the CACS 
Standby Plan. It also means that where 
the CACS Final Rule provides the States 
with flexibility and discretion in 
implementing a provision, under ihe 
CACS Standby Plan DOE determines 
how to exercise such discretion. Thus, 
this CACS Standby Plan includes 
mandatory provisions from the Final 
Rule and also specifies how DOE has 
exercised the discretion given to States 
as program administrators in the Final 
Rule. 


In determining when it was necessary 
to develop provisions not in the CACS 
final rule, DOE has attempted to balance 
a number of objectives. These are: 


(1) To provide adequate control and 
oversight by DOE, as the direct 
administrator of the CACS program in 
States where Federal Standby is 
involved, to ensure safe, effective, and 
nondiscriminatory implementation of 
the program by affected utilities; 


(2) To interpret DOE’s role as the 
“lead agency” with enough specificity to 
provide for the rapid and comparatively 
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uniform implementation of the Plan by 
utilities in any given State; 

(3) To provide utilities with enough - 
flexibility to enable them to develop 
Programs reflecting the economic and 
climatic conditions of their service 
areas; and 

(4) To minimize the administrative 
workload of both DOE and the affected 
utilities. 

A major goal of the CACS final rule 
was to provide flexibility to the States. 
However, DOE does not propose to 
provide the same degree of flexibility to 
individual utilities in the CACS Federal 
Standby Plan. This is because, as 
program administrators, DOE must 
prescribe schedules, procedures, and 
alternatives that would otherwise have 
been prescribed by the lead agency in 
the State Plan. 

DOE's approach to the flexibility issue 
has been to vary the amount of 
flexibility allowed to utilities, depending 
upon the issue. The Standby Plan below 
includes many requirements which may 
not be changed by utilities. There are 
also requirements and options in 
particular provisions which allow for 
variations or require utilities to submit 
additional information. These latter 
requirements and options are referenced 
throughout the rule, and are summarized 
in § 458.715. In this way, DOE hopes to 
enable utilities operating under a current 
CACS Plan in one State to adopt a 
similar program in a State operating 
under the CACS Federal Standby Plan. 

The discussion below includes only 
those provisions which differ from the 
CACS final rule. The preamble does not 
discuss the provisions of the CACS 
Federal Standby Plan which are 
identical or similar to those in the CACS 
Final Rule, including those specifically 
required by NECPA. Throughout the 
discussion, we will be using the term 
“utilities” to include participating 
building heating suppliers, unless 
otherwise noted. 


Il. Major Provisions 
A. Section 458.702 


All definitions relevant to the CACS 
Federal Standby Plan are found in 
§§ 458.102-458.104 with the following 
exceptions: “CACS Federal Standby 
Plan,” “CACS Standby Announcement,” 
“CACS Standby Audit,” “Participating 
Building Heating Supplier,” and 
“Standby Utility,” which are defined in 
§ 458.702 for the convenience of the 
readers of this Notice, relevant 
definitions from § 458.102-.104 have 
been reprinted as Appendix III. 


Definitions 


B. Section 458.703 Coverage 


Section 458.703(a) limits the coverage 
of this plan to regulate covered utilities 
in a State where the Standby Plan is 
ordered to be enforced. Nonregulated 
covered utilities are not affected by this 
proposed rulemaking. Under section 
741(b) of NECPA, DOE implements 
Standby with respect to a nonregulated 
utility by requiring the utility to submit a 
plan meeting the CACS Final Rule 
requirements. 

Section 458.703(b) provides for 
voluntary building heating supplier 
participation in the Standby Plan. As 
noted elsewhere, DOE is interested in 
hearing during the comment period 
whether building heating suppliers are 
interested in participating in CACS 
Federal Standby. 


C. Section 458.704 Procedures for 
investigating and enforcing compliance 
with the CACS Standby Plan 


Section 458.704{a) requires compliance 
by utilities subject to the CACS Standby 
Plan. 

Under § 458.704({b), individuals or 
groups of individuals may report 
suspected noncompliance to the 
Assistant Secretary. Standby utilities 
must tell customers in the CACS 
Standby announcement how to report 
this noncompliance. In accordance with 
§ 458.704{c), the Assistant Secretary will 
investigate allegations of 
noncompliance. 


D. Section 458.705 CACS Standby 
Arnouncement 


In this proposal, as required by 
NECPA, each Standby utility must offer 
a CACS Standby audit to each eligible 
customer no later than 90 days after 
DOE issues an order under § 458.503(b) 
for the utility to comply with the Plan. 
The utility must repeat this offer every 
two years thereafter until January 1, 
1980. 

Participating building heating 
suppliers must offer audits to all eligible 
customers within 90 days of approval of 
their participation in the Plan. 

This proposed rule allows the first 
audit offer to be conditioned upon a 
nondiscriminatory factor such as 
geographic area or type of energy 
customer. Standby utilities which 
choose to exercise this flexibility must 
submit to DOE for approval a 
description of the factors that they 
intend to use to condition the audits in 
accordance with § 458.715. Unlike the 
CACS Final Rule, which allows an 
interval of two years between a 
conditional and an unconditional audit 
offer, this proposed rule requires the 
subsequent unconditional offer to be 


given within one year of a conditional 
offer. 

Section 458.705(c) requires the 
announcement to include: an audit offer, 
an explanation of how to request the 
audit, the audit cost, an explanation of 
how suspected noncompliance with the 
Standby Plan can be reported to DOE, 
and a notice of the availability at no 
charge of reports of audits previously 
performed for the building. 

DOE invites comments on whether 
additional information on available 
financial assistance (e.g., applicable 
State tax credits or other available 
financial incentives) should be required 
in the Standby announcement. 

Section 458.705(d) contains a general 
prohibition against advertising for 
supply, installation, or financing of 
program measures, energy conserving 
products, or energy conserving 
operation and maintenance procedures. 
A Standby utility may request an 
exemption from this prohibition. Section 
458.715 requires that the exemption 
request include procedures which 
reasonably assure that any such 
advertising will not be anticompetitive 
or discriminatory. Section 458.705(d) 
also contains a general prohibition 
against discriminatory activities relating 
to the Standby announcement. 


E. Section 458.706 CACS Standby 
Audit 


The requirements for CACS Standby 
audits are similar to those contained in 
the CACS Final Rule although several 
modifications have been made to adjust 
for the DOE role as program 
administrator. , 

(a) Timing of a CACS Standby audit. 
Section 458.706{a) of this proposed rule 
requires that Standby utilities provide 
an audit within 90 days of a request 
made in response to an unconditional 
audit offer. This proposed rule also 
requires those Standby utilities which 
first conditionally offer audits to 
customers to provide audits within 45 
days of requests which respond to a 
later unconditional offer. As noted 
above, standby utilities which first make 
conditional offers must follow those 
offers with unconditional offers within 
one year. 

(b) Prohibition against preconditions 
and discrimination. Section 458.706(b) 
contains a general prohibition against 
preconditions for providing CACS 
Standby audits and discrimination 
among customers in providing audits. 
NECPA intends that all CACS audits be 
conducted on site and that eligible 
customers not be burdened by adhering 
to preconditions such as completion of a 
class B audit or consumption data 
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collection forms prior to receiving any 
CACS audit, including the CACS 
Standby audit. The audit is intended to 
be easily available for a minimum of 
effort on the part of the eligible 
customer. 

(c) Condition for receiving a CACS 
Standby audit of an apartment building. 
The utility must require an eligible 
customer of an apartment building to 
certify, as‘a condition for receiving an 
audit, that the customer agrees to supply 
to tenants, in a timely manner. 
information resulting from the audit that 
is applicable to the tenants’ apartments. 
DOE proposes in this Standby Plan that 
this information be developed by the 
utility for distribution by eligible 
multifamily customers to all their 
tenants. The information should address 
all program measures and operation and 
maintenance procedures which are 
applicable to an individual apartment 
unit. This information is intended to be 
developed specifically for tenants and is 
not intended to be simply a copy of the 
audit results for the entire building. 

DOE is concerned that this legislative 
requirement for tenant information may 
serve as a disincentive for multifamily 
building owners to participate and has 
therefore proposed to make this 
requirement as positive as possible. In 
an effort to assist utilities in the 
development of the tenant information, 
DOE is developing a general tenant 
conservation brochure which utilities 
may customize for their multifamily 
customers to meet this requirement. 
Section 458.715 requires that utilities 
submit to DOE a copy of the tenant 
information brochure(s) which they will 
use to respond to this requirement. 

(d) Content of a Standby audit. 
Section 458.706(d)(1) requires on-site 
audits to address all applicable program 
measures, all measures added by the 
utility, and all operation and 
maintenance procedures. A Standby 
utility must submit a description of the 
CACS Standby audit it will offer. This 
description should include the source (or 
vendor) of the audit calculations and/or 
algorithms, the level of accuracy of audit 
results, and the degree to which the 
audit is dependent upon site-specific 
measurements and calculations. 

In the CACS final rule, States were 
required to describe procedures for 
ensuring the technical validity of the 
audit. Because there is no State role in 
CACS Federal Standby, this requirement 
was changed. DOE is proposing that 
utilities may either use audits previously 
validated by DOE or may validate their 
own audits by adhering to the 
procedures in CACS Audit Validation 
Procedures (Appendix II). These 
procedures must be documented and 


submitted to DOE as part of the utility 
submission. A more complete 
background, description, and samples of 
the CACS Audit Validation Procedures 
are available from the DOE Office of 
Conservation and Renewable Energy 
(see address under Summary). Audit 
validation must address audit 
procedures on a measure-by-measure 
basis and must include all program and 
Standby measures. 

There are two general approaches to 
validating audit procedures. In an 
analytical approach, the algorithms from 
the procedure are compared to those 
from standard references. In a 
comparative approach, the energy- 
savings predictions based on the 
procedure are compared to similar 
values from established analysis 
techniques. Under both approaches, 
validation includes verifying that key 
parameters in the procedure are allowed 
to vary, and that the numerical values of 
both variable and fixed inputs are 
within appropriate ranges. 

The selection of appropriate 
references will depend on the validation 
approach that is chosen. Analytical 
references contain algorithms which 
may require some manipulation to 
obtain equations that can be directly 
compared tc those in the audit 
procedure. Computerized calculation 
methods are appropriate for a 
comparative approach. A parametric 
analysis can be run using both the 
computerized and audit methods, and 
the results can be compared. 

DOE expects that when references are 
cited in the audit verification submittal, 
the citation will be specific enough to 
show which portions of the reference 
will be used. Chapter titles, equation 
and page numbers, sections of computer 
codes, etc., should be included as 
appropriate. 

DOE is proposing that Standby 
utilities have the same opportunity to 
modify or add to the applicability 
criteria listed in Appendix I that States 
had in the CACS final rule. It is intended 
that these applicability criteria will be 
used to determine whether a particular 
measure should be audited in each 
building. However, if changes or 
additions are desired, the utility must 
submit to DOE adequate justification for 
the changes requested. DOE will only 
approve modifications to applicability 
criteria which objectively show a 
program measure to be unlikely to 
perform as intended in a specific 
situation and therefore unlikely to be 
cost-effective, i.e., unlikely to pay back 
in less than seven years. 

DOE is proposing that Standby 
utilities have the same opportunity to 
add, with DOE approval, additional 
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program measures and energy 
conserving operaton and meaintenance 
procedures which are appropriate to the 
utility service area that States had in the 
CACS final rule. Criteria for approving 
additional measures are described in 

§ 458.707(a). 

(e) Audit Results. DOE is proposing 
that the requirements for providing audit 
results in the Standby Plan be identical 
to those in the CACS final rule. 

(f) Prohibitions. DOE is proposing that 
the prohibitions which applied to the 
CACS final rule also apply to the 
proposed CACS Standby Plan. 

(g) Anticompetitive Issues. The 
Department has received suggestions for 
additional provisions designed to 
prevent anticompetitive practices from 
the U.S. Small Business Administration 
(SBA) and the Alliance for Fair 
Competition (a group of small business 
trade associations). They recommend 
that a utility be required to enter into 
contract to perform the audits rather 
than perform them with its own staff. 
They recommend that a utility be 
prohibited from making its audit results 
available to its own marketing 
department. They recommend that a 
utility be required to notify a customer's 
other fuel suppliers prior to the audit. 
They also recommend that the utility 
disclosure any potential conflict of 
interest. 

These concerns are expressed in 
greater detail in an SBA letter dated 
August 2, 1984, and in an Alliance for 
Fair Competition letter dated September 
22, 1984, which are part of the 
rulemaking docket for interested parties 
io review. The SBA has prepared a 
report on utility competition and the 
CACS program, which can be obtained 
from the SBA Office of Advocacy, 
Washington, DC, 20414, (202) 634-6115. 

The Department is interested in 
receiving comments on whether the 
proposed rules should be modified to 
provide more explicit provisions to 
prevent anticompetitive practices. 


F. Section 458.707 Adding and/or 
deleting measures 


(a) Adding measures. DOE proposes 
to permit Standby utilities to add to the 
Standby audit, with DOE approval, 
measures other than those defined in 
§ 458.104. Criteria which DOE will use in 
approving additional measures include 
the following: 

¢ The measure must not result in the 
replacement of one fuel source for 
another for a particular end use; 

¢ The measure must result in a 
payback of 7 years or less; 
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* The measure may only be 
considered when it is not already 
present and in good condition; and 

* Installation of a measure must not 
violate Federal, State or local laws or 
regulations. 

DOE is proposing the following 
formula for use in determining payback: 


F—-T 
P= “e. P< 7 years 


where: 

P=payback period in years 

F=first cost of a measure installed 
T=tax credits or incentives (if applicable) 
S=first-year energy savings in dollars 


Utilities may incorporate local 
material and installation costs, local 
climate characteristics, local utility rates 
and other factors which may be unique 
to their area. Utilities must submit, 
however, the assumptions used in the 
formula described above, including the 
calculation used to determine §, first- 
year energy savings in dollars. In 
addition to submitting this data, the 
utility must also submit a definition of 
the measure it proposes to add. 

The differences in climate and energy 
costs should influence a utility's 
decision concerning which measures to 
include in an audit, and DOE 
encourages CACS Siandby utilities to 
add measures whenever appropriate. 

(b) Deleting measures. DOE also 
proposes to permit utilities to delete 
from the Standby audit, with DOE 
approval, measures defined in§ 458.104. 
A utility may delete a measure by 
showing that the measure does not pay 
back in 7 years using the formula 
described in (a) above. Utilities must 
submit, just as they must when adding a 
measure, all assumptions used in the 
formula and the calculation used to 
determine first-year energy savings in 
dollars. Unless specifically deleted, all 
measures described in § 458.104 must be 
included in a Standby audit unless they 
are not applicable to a particular 
building (using the criteria in Appendix 
1). 


G. Section 458.708 Auditor 
Qualifications 


DOE proposes in § 458.708(a) that 
Standby utilities must provide an 
adequate number of auditors for the 
program. Section 458.708(a) further 
requires auditors to possess knowledge 
and skills in the specified areas. These 
areas include a general knowledge of 
program measures, auditing techniques, 
and utility rates, and more specific 
knowledge about building loads and 
systems. The utility is also required to 


submit a description of training 
procedures and materials to be used to 
ensure auditor qualifications along with 
a schedule for implementation. This 
information must be submitted to DOE 
in accordance with § 458.715. DOE 
believes these qualifications and 
training procedures are essential to 
providing quality CACS audits. 


H. Section 458.709 Ongoing programs 


Section 458.709({a) provides the 
Assistant Secretary with discretion to 
allow continuation of utility CACS 
activities under an approved State Plan 
when a State lead agency is no longer 
administering the program. Section 
458.709(b) provides the Assistant 
Secretary with discretion to allow 
expansion of utility CACS activities 
under an approved State Plan into 
service territories in States in which 
DOE is implementing Standby. Both of 
these provisicns are designed to 
minimize the burden on utilities in 
complying with CACS Standby. 

Section 458.709{c) provides the 
Assistant Secretary with discretion to 
designate audits performed prior to 
issuance of a Standby order as audits 
that need not be duplicated under 
Standby. The Plan sets out, however, a 
criterion that is more stringent than in 
the CACS final rule. Under this section, 
it is proposed that audits that need not 
be duplicated must be fully responsive 
to § 458.306 of the CACS final rule. 
Thus, under this proposal, audits must 
evaluate all the CACS measures in an 
on-site audit to be considered for 
designation as audits that need not be 
duplicated. 


I, Section 458.710 Participating 
Building Heating Suppliers 

Section 458.710 permits building 
heating supplier participation in CACS 
Standby once an order has been issued 
in a State. The section allows for 
voluntary participation, waiver of some 
of the Program requirements, and 
voluntary withdrawal. DOE is interested 
in receiving comments on the extent of 
building heating supplier interest in 
participating in the CACS Standby Plan. 
Home heating suppliers have shown 
little or no interest in participating in 
RCS Federal Standby. 


J. Section 458.714 Reports and 
Recordkeeping 


DOE proposes that reports be due 6 
months after DOE approval of a utility's 
program and no later than each July 1 
thereafter. If the 6-month report is 
required to be submitted less than 90 
days prior to July 1, the first annual 
report will not be due until the following 
July 1. 


Ill. Regulatory Impact Analysis 

Section 3(c)(2) of Executive Order 
12291 generally requires that an agency 
prepare a Regulatory Impact Analysis 
for rules that are likely to have a major 
impact. 

DOE determined that the CACS 
Program regulation was a major action 
and required preparation of a 
Regulatory Impact Analysis. 
Consequently, DOE prepared the 
analysis, which was published in 
conjunction with the CACS Final Rule 
published on October 26, 1983 (DOE/ 
CE-0051). Since the proposed CACS 
Federal Standby Plan regulation is not a 
new program, but rather allows DOE to 
administer the program where States 
choose not to administer the program 
themselves, DOE has determined that 
the CACS Standby Plan-regulation is 
covered in the scope of the overall 
CACS Program analysis. A separate 
regulatory analysis is therefore not 
required for this rulemaking. 


IV. Regulatory Flexibility Act 


The Regulatory Flexibility Act (Pub. L. 
96-354) requires, in part, that agencies 
prepare an intitial Regulatory Flexibility 
Analysis for any proposed rule unless it 
is determined that the rule will not have 
“a significant economic impact on a 
substantial number of small entities.” In 
the event that such an analysis is not 
required for a particular rule, the agency 
must publish a certification and 
explanation of that determination in the 
Federal Register. 

The proposals in this rule would have 
an impact mainly on major utilities. 
DOE expects that there will only be 
minimal impact upon the small entities 
that elect to participate in the program. 
DOE also believes that there are 
sufficient provisions in the proposed 
regulation to prevent the occurrence of 
anticompetitive acts or practices. For 
these reasons, pursuant to section 605(b) 
of the Regulatory Flexibility Act, DOE 
certifies that the proposed rule will not 
have a significant economic impact on a 
substantial number of small entities. 


V. Environmental Impacts 


In accordance with the requirements 
of the National Environmental Policy 
Act of 1969 (42 U.S.C. 4321 et seg.), DOE 
prepared a Final CACS Supplement to 
the Final Environmental Impact 
Statement (EIS) for the Residential 
Conservation Service Program (DOE/ 
EIS—0050-FS in August 1983). The 
program analyzed in the EIS included 
the possible Federal role in 
promulgating a plan for utilities in States 
that refuse to or are unable to 
participate. The notice of availability 
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was published in the Federal Register on 
December 2, 1983. Copies may be 
obtained by writing: U.S. Department of 
Energy, Conservation and Renewable 
Energy, CE-115, 1000 Independence 
Avenue, SW, Washington, D.C. 20585. 
The subject matter of this proposed 
rulemaking is within the scope of the 
CACS Environmental Impact Statement 
Supplement, and the impacts of the 
proposed rulemaking were adequately 
addressed in the CACS EIS Supplement. 


VI. Paperwork Reduction Act 


The information collection 
requirements contained in §§ 458.714 
and 458.715 have been approved by the 
Office of Management and Budget 
(OMB) under contro! number 1910-1400. 
Any comments on the information 
collection requirements of this proposal 
should be submitted to both DOE and 
OMB as indicated below. 


VII. Comment and Hearing Procedures 
A. Written Comments 


Interested persons are invited to 
participate in this rulemaking by 
submitting data, views, or arguments 
concerning the proposed procedures, 
requirements, and criteria. Comments 
should be submitted to the address 
given in the addresses section of this 
preamble and identified on the envelope 
and document submitted with the 
designation “CACS Federal Standby 
Plan” (Docket No. CR-RM-83-126). 
Eight copies should be submitted. All 
written comments must be received by 
[March 1, 1985] to ensure consideration. 
Comments on the information collection 
requirements of this proposal should 
also be submitted to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 726 
Jackson Place, NW, Washington, D.C. 
20503, Attention: Mr. Vartkes 
Broussalian. : 

All written comments received after 
publication of this proposed rule will be 
available for public inspection in the 
DOE Reading Room, Room 1E-190, 
Forrestal Building, 1000 Independence 
Avenue, SW, Washington, D.C., 
between the hours of 9:00 a.m. and 4:00 
p.m., Monday through Friday. Any 
information or data considered by the 
person furnishing it to be confidential 
must be so identified. DOE reserves the 
right to determine the confidential status 
of information or data submitted and to 
treat it accordingly. 


B. Hearing Procedures 


The time and location of the public 
hearing is given in the Dates and 
Address section of this preamble. DOE 
invites any person who has an interest 


in the proposed rulemaking, or who is a 
representative of a group or class of 
persons that has an interest in the 
proposed rulemaking, to make a written 
request to make an oral presentation. 
Such a request should be directed to the 
address given in the dates and address 
section of this preambie and must be 
received before 4:30 p.m. on the date 
specified in the dates section. A request 
should be labeled both on the document 
and on the envelope “CACS Federal 
Standby Plan.” 

The person making the request should 
briefly describe the interest concerned; 
if appropriate, state why she or he is a 
proper representative of a group or class 
of persons that has an interest in the 
Plan; give a concise summary of the 
proposed oral presentation; and provide 
a telephone number at which he or she 
may be contacted through the day of the 
hearing. 

Each person who is selected to be 
heard will be notified by DOE before 
4:30 p.m. on February 8, 1985. 

Persons selected to appear at the 
hearing must bring at least five copies of 
their statements to the hearing site given 
above in the addresses section of this 
preamble. The hearing will begin at 9:30 
a.m., local time. 


C. Conduct of Hearings 


DOE reserves the right to arrange the 
schedule of representatives to be heard 
and to establish the procedures 
governing the conduct of the hearing. 
The length of each presentation may be 
limited, based on the number of persons 
requesting to be heard. A DOE official 
will be designated as presiding officer to 
chair the hearing. Questions may be 
asked only by those conducting the 
hearing, and there will be no cross- 
examination of the persons presenting 
statements. 

Any participant who wishes to ask a 
question at the hearing may submit the 
question, in writing, at the registration 
desk. The presiding officer will evaluate 
the question’s relevance and whether 
time limitations permit it to be presented 
for a response. The presiding officer will 
announce any further procedural rules 
needed for the proper conduct of the 
hearing. 

A transcript of the hearing will be 
made, and the entire record of the 
hearing, including the transcript, will be 
retained by DOE and made available for 
inspection at the DOE Freedom of 
Information Reading Room, Room 1E- 
190, Forrestal Building, 1000 
Independence Avenue, SW, 
Washington, D.C. 20585, between the 
hours of 9:00 a.m. and 4:00 p.m., Monday 
through Friday. Any person may 


purchase a copy of the transcript from 
the reporter. 


Lists of Subjects in 10 CFR Part 458 


’ Energy audits, Energy conservation, 
Housing, Insulation, Reporting and 
recordkeeping requirements, Solar 
energy, and Utilities. 

(Title VII of the National Energy 
Conservation Policy Act, Pub. L. 95-619, 92 
Stat. 3206 et seqg., amended by Title V, 
Subtitle D of the Energy Security Act, Pub. L. 
96-294, 94 Stat. 611; Department of Energy 
Organization Act, Pub. L. 95-91, 91 Stat. 565 
et seq. (42 U.S.C, 7101 et seq.)) 


In consideration of the foregoing, the 
Department of Energy proposes to 
amend Chapter Il, Title 10 in Part 458 of 
the Code of Federal Regulations, as set 
forth below. 


Issued in Washington, D.C., August 9, 1984. 
Pat Collins, 


Acting Assistant Secretary, Conservation and 
Renewable Energy. 


PART 458—[ AMENDED] 


1. 10 CFR Part 458 is amended by 
adding to the Table of Contents the 
following entries for Subparts F and G: 


Subpart F—[Reserved] 


Subpart G—Commercial and Apartment 
Conservation Service Federai Standby Plan 


Sec. 

458.701 Purpose and scope. 

458.702 Definitions. 

458.703 Coverage. 

458.704 Procedures for investigating and 
enforcing compliance with the CACS 
Standby Plan. 

458.705 CACS Standby announcement. 

458.706 CACS Standby audit. 

458.707 Adding and/or deleting measures. 

458.708 Auditor qualifications. 

458.709 Ongoing programs. 

458.710 Participating building heating 
suppliers. 

458.711 Accounting and payment of costs. 

458.712 Customer billing. 

458.713 Coordination. 

458.714 Reports and recordkeeping. 

458.715 Information to be submitted to the 
Assistant Secretary. 

Appendix I: Program Measure Applicability 
Criteria 

Appendix II: CACS Audit Validation 
Procedures 


2. 10 CFR Part 458 is amended by 
adding a new Subpart G to read as 
follows: 


Subpart G—Commerciai and 
Apartment Conservation Service 
Federal Standby Plan 


§458.701 Purpose and scope. 


(a) This subpart contains the 
Commercial and Apartment 
Conservation Service Federal Standby 
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Plan (CACS Standby Plan or Standby 
Plan) which DOE is required to 
promulgate in accordance with section 
741 of NECPA. DOE will implement the 
CACS Standby Plan in a State when the 
State does not have an approved CACS 
State Plan within the necessary time 
limits or fails to implement adequately a 
DOE approved State Plan. 

(b) The CACS Standby Plan contains 
the functions which Standby utilities 
will be required to perform under a DOE 
order issued under § 458.503(b). The 
core of the CACS Standby Plan is the 
offer and performance of an on-site 
energy audit of an eligible customer’s 
building. 


§458.702 Definitions. 


The definitions in §§ 458.102—458.104 
are applicable to this subpart. In 
addition, for purposes of this subpart, 
the term— 

“CACS Federal Standby Plan” (CACS 
Standby Plan or Standby Plan) means 
the plan set forth in Subpart J of this 
part. 

“CACS Standby Announcement” 
means the offer of a CACS Standby 
audit which § 458.705 requires a 
Standby Utility or a participating 
building heating supplier to provide to 
each eligible customer. 

“CACS Standby Audit” means an on- 
site inspection of a commercial building 
or an apartment building which meets 
the requirements of § 458.706. 

“Participating Building Heating 
Supplier” means a building heating 
supplier that has elected to participate 
in the Standby Plan pursuant to 
§ 458.710. 

‘Standby Utility” means a covered 
regulated utility which has received an 
order under § 458.503(b) for 
implementation of a CACS Standby 
Plan. 


§458.703 Coverage. 


(a) Utilities subject to the CACS 
Standby Plan. All covered regulated 
utilities which provide utility service in 
a State where the Assistant Secretary 
has issued an order under § 458.503(b) 
for implementation of a CACS Standby 
Plan shall be subject to the CACS 
Standby Plan. 

(b) Participating building heating 
suppliers. Any building heating supplier 
in a State where the Assistant Secretary 
has issued a Standby order which 
wishes to participate in the Standby 
Plan may so notify the Assistant 
Secretary in accordance with § 458.710. 


§ 458.704 Procedures for investigating 
and enforcing compliance with the CACS 
Standby Plan. ; 

(a) Each Standby utility and each 
participating building heating supplier 
shall comply with the Standby Plan 
upon receipt of an order under 
§ 458.503(b). 

(b)(1) Individuals or groups of 
individuals who wish to report possible 
noncompliance with the CACS Standby 
Plan may inform the Assistant 
Secretary. (2) Each Standby utility and 
each participating building heating 
supplier shall inform its customers how 
to report possible noncompliance with 
the Standby Plan to the Assistant 
Secretary. The CACS Standby 
announcement distributed pursuant to 
§ 458.705 must contain this information. 

(c) The Assistant Secretary shall 
investigate any allegation of 
noncompliance or any complaint 
submitted to DOE concerning the 
implementation of the CACS Standby 
Plan and may initiate reviews of the 
activities of Standby utilities or 
participating building heating suppliers 
to determine compliance with the 
Standby Plan. 


§ 458.705 CACS Standby announcement. 


(a) Distribution.—{1) Utilities. Each 
Standby utility shall offer each eligible 
customer a CACS Standby audit no later 
than 90 days after the Assistant 
Secretary issues an order under 
§ 458.503{b) for compliance with the 
Standby Plan, and shall repeat the offer 
every two years thereafter until January 
1, 1990. 

(2) Participating building heating 
suppliers. Each participating building 
heating supplier shall offer each eligible 
customer a CACS Standby audit no later 
than 90 days after the Assistant 
Secretary approves its participation in 
the Standby Plan and shall repeat the 
offer every two years thereafter until 
January 1, 1990. 

(b) Conditional audit offers. The first 
offer of a CACS Standby audit may, 
with the approval of the Assistant 
Secretary, be conditioned upon a 
nondiscriminatory factor such as serving 
one geographic area at a time or serving 
a certain type of energy user first. 
Utilities shall provide an unconditional 
offer within one year after a conditional 
offer. Standby utilities and participating 
building heating suppliers which wish to 
make the first offer of a CACS Standby 
audit conditional shall submit a request 
to the Assistant Secretary in accordance 
with § 458.715. 

(c) Content. A CACS Standby 
announcement must at a minimum 
include— 
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(1) An offer to perform the CACS 
Standby audit described in § 458.706. 

(2) An explanation of how to request a 
CACS Standby audit. 

(3) The costs, if any, of receiving the 
CACS Standby audit which will be 
charged directly to the customer. 

(4) An explanation of how complaints 
of possible noncompliance with the 
Standby Plan may be reported to the 
Assistant Secretary in accordance with 
§ 458.704(b). 

(5) A notice to any customer who 
would be an eligible customer except for 
the fact that the customer’s building had 
previously been audited by a covered 
utility or building heating supplier under 
an approved CACS State Plan or a 
Standby Plan. The notice must inform 
the customer of the availability, upon 
request and without charge, of the 
results of the previous audit and explain 
how to request the report. 

(d) Prohibitions. (1) The CACS 
Standby audit announcement shall not 
include any advertising for the supply, 
installation or financing by any supplier, 
contractor or lender (including the 
regulated covered utility or participating 
building heating supplier) of any 
program measure, energy conserving 
operation and maintenance procedure or 
any other energy conserving product, 
unless the Assistant Secretary approves 
it pursuant to § 458.715. Any request 
submitted by a Standby utility or a 
participating building heating supplier 
under § 458.715 shall contain procedures 
which reasonably assure that such 
advertising will not be anticompetitive 
or unfairly discriminate against any 
person. 

(2) Standby utilities and participating 
building heating supliers are prohibited 
from unfairly discriminating among 
program measures, eligible customers, 
suppliers, contractors and lenders when 
providing information under this section. 


§ 458.706 CACS Standby audit. 

(a) Timing of CACS Standby audit. 

(1) Unconditional offers. Each 
Standby utility and each participating 
building heating supplier that first 
unconditionally offers a CACS Standby 
audit to an eligible customer shall 
provide the audit within 90 days of the 
customer’s request. 

(2) Conditional offers. Each Standby 
utility and each participating building 
heating supplier that first conditionally 
offers a Standby audit to an eligible 
customer shall provide an audit within 
45 days after a customer's request which 
responds to an unconditional offer. 

(b) Prohibition against preconditions 
and discrimination. Each Standby utility 
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and each participating building heating 
supplier is prohibited from— 

(1) Requiring any preconditions for 
providing a CACS Standby audit to an 
eligible customer, except as provided in 
paragraph (c) of this section; and 

(2) Discriminating unfairly among 
eligible customers in providing CACS 
Standby audits. 

(c) Condition for receiving a CACS 
Standby audit of an apartment building. 
Each Standby utility and each 
participating building heating supplier 
shall require an eligible customer to 
certify, as a condition for receiving a 
CACS Standby audit of an apartment 
building, that the customer agrees to 
provide to each tenant, in a timely 
manner, the information relevant to 
individual apartment units included in 
the audit results pursuant to paragraph 
(e}(5) of this section. 

(d) Content of a CACS Standby audit. 
(1) Each Standby utility and each 
participating building heating supplier 
shall provide (either directly or through 
one or more auditors under contract) to 
each eligible customer, upon request, an 
on site sudit which addresses all the 
program measures in § 458.104, any 
measures added under § 458.707(a) and 
all the operation and maintenance 
procedures in § 458.103, except as 
provided in paragraph (d)(3) of this 
section and § 458.707(b). 

(2) Each Standby uitility and each 
participating building heating supplier 
shall use CACS Standby audits which 
have been validated by DOE or by the 
utility. Procedures for validating audits 
must be in accordance with those set 
out in CACS Audit Validation 
Procedures, Appendix II. 

(3) The auditor shall determine in 
each CACS Standby audit the 
applicability of each program measure 
to the audited building based on the 
DOE applicability criteria in Appendix I 
to this part. A Standby utility or a 
participating building heating supplier 
may develop its own applicability 
criteria or modify the DOE applicability 
criteria and submit the new or modified 
criteria to the Assistant Secretary for 
approval! in accordance with § 458.715. 
The utility shall include in its 
submission a description of the basis 
and purpose for the additional or 
different applicability criteria. 

(e) CACS Standby audit results. (1) 
Each Standby utility and each 
participating building heating supplier 
shall provide the following information 
to each eligible customer who receives a 
CACS Standby audit: 

{i) A report of the type, quantity, and 
rate of energy consumption of the 
audited commercial building or 
apartment building; 


(ii) Identification and explanation of 
the energy conserving operation and 
maintenance procedures defined in 
§ 458.103, which would be appropriate 
for the audited building, together with 
an estimate to the extent feasible of the 
energy savings expressed in units of 
energy and in dollars or a range of 
dollars, to result from the application of 
each of these procedures; 

(iii) A report on the need, if any, for 
the purchase and installation of program 
measures included in the audit pursuant 
to § 458.104 and § 458.707 together 
with— 

(A) An estimate of the total cost 
expressed in dollars or a range of 
dollars, of the purchase and installation 
of each program measure included in the 
audit (except caulking and 
weatherstripping). 

(B) An estimate of the first year 
energy savings expressed in units of 
energy and in dollars or a range of 
dollars, resulting from the installation of 
each program measure included in the 
audit. 

(iv) An explanation of how to find 
more specific information on the 
purchase, financing and installation of 
program measures and information on 
other commercially available audit 
services; and 

(v) In the case of a CACS Standby 
audit of an apartment building, 
information developed by the audit 
relating to operation and maintenance 
procedures and program measures 
which is applicable to individual 
apartments. 

(2) If a Standby utility or a 
participating building heating supplier 
does not provide results of CACS 
Standby audits in person, it shall give 
the customer an opportunity to discuss 
the results of the audit with a qualified 
person. 

(f} Submissions. Each Standby utility 
and each participating building heating 
supplier shall submit to the Assistant 
Secretary the following information in 
accordance with § 458.715: 

(1) The audit validation procedures for 
each measure as described in paragraph 
(d)(2) of this section; unless the audit 
has been validated previously by DOE. 

(2) The informational brochure or 
material to be provided to tenants in 
apartment buildings in accordance with 
paragraph (e)(v) of this section. 

(g) Prohibitions. (1) Unless approved 
by the Assistant Secretary pursuant to 
§ 458.715, an auditor is prohibited from 
estimating, as part of a CACS Standby 
audit, the energy and cost savings of 
installing any product which is not a 
program measure. 

(2) Auditors are prohibited from 
recommending any supplier, contractor 
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or lender who supplies, installs, or 
finances the sale or installation of 
program measures. 

(3) A Standby utility or a participating 
building heating supplier is prohibited 
from unfairly discriminating among 1 — 
program measures or eligible customers. 


§ 458.707 Adding and/or deleting 
measures. 

(a) A Standby utility or a participating 
building heating supplier may only add 
measures to the program measures 
listed in § 458.104 for the Standby audit, 
with the approval of the Assistant 
Secretary, if: 

(1) The measure has a payback (P) of 
7 years or less when the installed first 
cost (F) of the measure minus any 
applicable Federal and State tax credits 
(T) is divided by the first year energy 
savings in dollars (S). 


F—-T 


P= ——. P<7 years; 


(2) A replacement measure replaces 
an existing measure of the same fuel 
type, and 

(3) The measure meets the criteria in 
Appendix I. 

(b) A Standby utility or a participating 
building heating supplier may only 
exclude a program measure listed in 
§ 458.104 from its CACS Standby audit, 
with the approval of the Assistant 
Secretary, if, when utility or building 
heating supplier derived data is used to 
determine the measure payback period, 
the program measure has a payback 
period (P) of more than seven years, as 
determined by dividing the installed first 
cost (F) of the measure, less any 
applicable Federal and State tax credits 
(T), by the first year energy savings in 
dollars (S), 


F—T 


P= ———; P>7 years: 


(c) In accordance with § 457.715, the 
utility or building heating supplier shall 
provide the Assistant Secretary with 
data to document each element in the 
formula in (a) or (b) above to support 
any proposed addition or exclusion of 
program measures under paragraphs (a) 
or (b) of this section. 

(d) The utility or building heating 
supplier shall define any measures it 
proposes to add in accordance with 
§ 458.715. 
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§ 458.708 Auditor qualifications. 


(a) Each Standby utility and each 
participating building heating supplier 
shall provide an adequate number of 
auditors for the CACS Standby program 
who have successfully completed an 
auditor training program approved by 
DOE. The training program shall 
address the following auditor 
qualifications: 

(1) A general understanding of 
commercial and apartment building 
construction, particularly a knowledge 
of the heating and cooling systems, heat 
transfer and related environmental 
effects, the different types and 
applications of Program measures and 
any relevant State installation 
standards; 

(2) The capability to conduct the audit 
including: 

(i) A familiarity with the Program 
measures and O&M procedures; 

(ii) The ability to use the applicability 
criteria to determine which Program 
measures to evaluate; 

(iii) A proficiency in pertinent auditing 
procedures for each applicable Program 
measure; 

(3) A general knowledge of utility 
rates. 

(4) Specifically, the audit work force 
shall have: 

(i) A working ability to calculate or 
determine the steady state efficiency of 
a furnace or boiler; 

(ii) A general knowledge of 
pneumatic, electrical and mechanical 
control systems and their applicability 
to automatic energy control systems; 

(iii) An understanding of the inter- 
relationship between the various loads 
in the eligibile building population 
including the ability to anticipate the 
corresponding effect on one load of 
changes to the other; 

(iv) A general knowledge of lamps 
and lighting systems used in commercial 
and multifamily buildings; 

(v) A general knowledge of the 
functions and operating characteristics 
of steam systems in commercial and 
apartment buildings, as well as the 
various types and symptoms of steam 
system failure; and 

(vi) An understanding of automatic 
energy control systems and the 
relationships among the occupants, the 
structure and the mechanical and 
lighting systems (energized systems). 

(vii) Auditors shall have general 
knowledge of the nature of solar energy 
and its applications. 

(b) Paragraph (a) of this section does 
not apply to any auditor who has 
performed audits in accordance with a 
DOE approved State CACS plan or who 
has conducted on-site audits which 


conform to the requirements of § 458.709 
(b} and (c). 

(c) Each Standby utility and each 
participating building heating supplier 
shall provide to the Assistant Secretary 
for approval the following information in 
accordance with § 458.715: 

(1) The procedures for training 
auditors; 

(2) A description of all training . 
materials; 

(3) A timetable for the implementation 
of the training procedures for auditors; 
and 

(4) The number of full-time auditors 
qualified to conduct CACS audits. 


§458.7098 Ongoing programs. 

(a) The Assistant Secretary shall have 
the discretion to allow a Standby utility 
which is currently complying in good 
faith with a DOE approved CACS State 
Plan to continue to operate under the 
provisions of that plan, even though the 
State lead agency has relinquished or 
been relieved of its responsibilities. A 
utility which meets this criterion may 
submit a request to the Assistant 
Secretary in accordance with § 458.715. 

(b) The Assistant Secretary shall have 
the discretion to allow a Standby utility 
which is currently operating under a 
DOE approved CACS program in 
another State to operate a similar 
program in the State for which the 
Standby order under § 458.305(b) has 
been issued. A utility which meets this 
criterion may submit a request to the 
Assistant Secretary in accordance with 
§ 458.715. 

(c)(1) The Assistant Secretary shall 
have the discretion to determine thata . 
Standby utility need not conduct a 
Standby audit for any commercial or 
apartment building for which the utility 
has performed a previous on-site audit 
if: 

(i) The audit estimated the cost 
effectiveness of energy and cost savings 
that could result from all of the program 
measures defined in § 458.104, except 
those excluded under § 458.707(b) of this 
part; and 

(ii) A report of the audit is available 
for subsequent customers. 

(2) A utility which meets these criteria 
may submit a request to the Assistant 
Secretary in accordance with § 458.715. 

(d) A utility which chooses to reaudit 
a previously audited building may do so 
if the customer agrees. 


§ 458.710 Participating building heating 
suppliers. 

(a) Participation. (1) Any building 
heating supplier in a State for which a 
Standby order has been issued may 
participate in the Standby Plan in the 
State. 
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(2) A building heating supplier who 
wishes to participate in the Standby 
Plan may submit a written request to the 
Assistant Secretary. 

(b) Waiver of requirements. (1) Except 
as provided in paragraph (b)(2) of this 
section, a participating building heating 
supplier may request in writing from the 
Assistant Secretary a waiver of any 
requirement of the Standby Plan on the 
basis of limited resources. 

(2) The Assistant Secretary will not 
waive the following requirements for 
any participating building heating 
supplier: 

(i) Section 458.704 (Procedures for 
investigating and enforcing compliance 
with the Standby Plan). 

(ii) Section 458.706(g) (Prohibitions for 
a Standby audit). 

(c) Withdrawal. (1) Any participating 
building heating supplier may 
voluntarily withdraw from the Standby 
Plan by submitting a written notice to 
the Assistant Secretary. 

(2) Prior to withdrawing, the 
participating building heating supplier 
shall notify any eligible customers who 
have requested a Standby audit and 
shall refer the customers to the 
appropriate Standby utility in the same 
service area. 


§ 458.711 Accounting and payment of 
costs. 


(a) Accounting. All amounts expended 
or received by a Standby utility which 
are attributable to the CACS Program, 
including any penalties paid under 
Subpart E of this part (Federal Standby 
Authority), shall be accounted for on the 
books and records of the utility 
separately from amounts attributable to 
all other activities of the utility. 

(b) Payment of costs. Standby utilities 
shall treat costs as described below and 
shall notify the Assistant Secretary how 
the costs described in paragraph (b)(2) 
of this section will be treated in 
accordance with § 458.715. 

(1) All amounts expended by a utility 
for the CACS Standby announcement 
and all public education and program 
promotion directly related to providing 
information about the CACS program 
shall be treated as a current expense of 
providing utility service and be charged 
to all ratepayers of the utility in the 
same manner as other current operating 
expenses of providing such utility 
service. 

(2) The State Regulatory Authority 
shall specify the manner in which all 
other program costs will be recovered, 
except that the amount that may be 
charged directly to the owner of an 
apartment building for whom a CACS 
Standby audit is performtd pursuant to 
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§ 458.706 must not exceed a tota! of $15 
per apartment in the building or the 
actual cost of the CACS Standby audit, 
whichever is less, and there may be no 
charge for a report of a previous audit. 

(3) In determining the amount to be 
charged directly to eligible customers as 
provided in paragraph (b)(2) of this 
section, the State Regulatory 
Commission shall take into 
consideration, to the extent practicable, 
the eligible customers’ ability to pay and 
the likely levels of participation in the 
program which will result from such 
charge. 


§458.712 Customer billing. 

Every charge to an eligible customer 
by a Standby utility or by a participating 
building heating supplier for any portion 
of the costs of carrying out a CACS 
Standby audit that is charged to the 
eligible customer for whom the audit is 
performed, and that is included on a bill 
for utility or fuel service submitted by 
the utility or building heating supplier, 
shall be stated separately from the cost 
of providing utility or fuel service. 
(Nothing in this paragraph shall be 
construed to require that charges for a 
CACS Standby audit must be included 
on a periodic utility or fuel bill.) 


§ 458.713 Coordination. 


The Assistant Secretary shall contact 
annually the appropriate Federal, State, 
and local officials responsible for energy 
conservation programs within and 
affecting a State for which a CACS 
‘Standby order has been issued. 


§ 458.714 Reports and recordkeeping. 


(a) Each Standby utility and each 
participating building heating supplier 
shall submit a report to the Assistant 
Secretary no later than six months after 
the date of DOE approval of all 
information submitted in accordance 
with § 458.715. Each utility and building 
heating supplier shall submit an annual 
report no later than each July 1 
thereafter, unless the initial six months 
report is required to be submitted less 
than 90 days prior to July 1; in which 
case the first annual report shall be 
submitted the following July 1. 

(b) Each report must include the 
following information, as indicated: 

(1) The approximate number of 
eligible customers; 

(2) A copy of the CACS Standby 
announcement, if not previously 
submitted; 

(3) The number of CACS Standby 
announcements distributed, including 
the number of those making conditional 
audit offers; 

(4) The number and type of CACS 
Standby audits requested and provided 


for commercial! building and multifamily 
buildings separately; 

(5) The estimated costs of 
implementing the CACS program during 
the reporting period including revenues 
received for providing audit service; and 

(6) The number and description of 
complaints received. 

(c) Each regulated covered utility 
subject to the CACS Standby Plan and 
each participating building heating 
supplier shall keep a copy of each 
Standby audit report for 10 years from 
the date of the audit and shall make 
such reports available to the Assistant 
Secretary, upon request. 

(d) Any other provisions of this 
section notwithstanding, the Assistant 
Secretary may, as deemed essential to 
DOE’s responsibilities under the CACS 
program: 

(1) Require additional information; or 

(2) Waive any reporting and 
recordkeeping requirements, except the 
requirements of paragraph (c) of this 
section. 

[Approved by the Office of Management and 
Budget under OMB Control Number 1910- 
1400.] 


§ 458.715 Information to be submitted to 
the Assistant Secretary. 

(a) Required submittals. Each 
regulated covered utility subject to the 
CACS Standby Plan and each 
participating building heating supplier 
shall submit the following to the 
Assistant Secretary for approval before 
carrying out this plan: 

(1) A copy of the CACS Standby 
announcement. 

(2) A copy of the information 
developed pursuant to § 458.706(e}(1)(v) 
to be given to apartment building 
customers as part of the audit results; 

(3) Qualification procedures for 
auditors, a description of all training 
materials, and a timetable for 
implementing training procedures, as 
required by § 458.708(c), as well as the 
number of full-time auditors which will 
be qualified to conduct audits; and 

(4) Information on how program costs 
shall be treated, as required by 
§ 458.711. 

(b) Optional submittals. Any Standby 
utility or participating building heating 
supplier may submit information 
relating to the following to the Assistant 
Secretary for approval: 

(1) If conditional audit offers are to be 
given in the first round of Standby 
announcements, pursuant to 
§ 458.705(b), a description of the 
conditions that are to be used; 

(2) If advertising is to be included in 
the Standby announcement, pursuant to 
§ 458.705(d)(1), a description of the type 
of advertising to be allowed, and the 
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procedures developed to assure that the 
advertising will not result in any 
anticompetitive activity. ; 

(3) If different applicability criteria 
other than those set forth in Appendix I 
are to be applied during the audit, a 
description of the applicability criteria 
must be submitted including 
documentation which justifies and 
explains the changes. 

(4) If additions or deletions to the list 
of program measures set forth in 
§ 458.104 are to be made, the utility must 
submit adequate documentation 
incorporating the requirements of 
§ 458.707. Documentation includes the 
source of each element in the following 
formula: 


and an explanation of all assumptions 
used. The calculation or algorithm for S 
(first year energy savings in dollars) 
must be included. If measures are 
added, a definition of the new measures 
must be included. 

(5) The utility must validate its audit 
procedures in accordance with the 
requirements set out in Appendix II. 
Calculation procedures for all CACS 
measures (unless deleted in accordance 
with § 458.707) must be validated for 
both multifamily buildings that are 
centrally heated or cooled or centrally 
metered (for gas or electricity), and 
small commercial buildings. In order to 
properly verify the energy savings for 
CACS measures, the validation should 
first address a breakdown of energy end 
uses, i.e., heating, cooling, fan, lighting, 
hot water, other by fuel type. Typically 
only one fuel will be used for a 
particular end use. 

(6) The audit validation submittal 
forms in Appendix II consist of: (i) A 
cover sheet describing the utility and 
contact person, and (ii) a list of the 
required information and format that 
must be submitied for each energy end 
use or group of end uses and for each. 
measure or group of measures. Chapter 
titles, equation and page numbers, 
sections of computer codes, etc. must be 
cited for each reference as it applies to 
each measure. 

(7) If audits performed in an ongoing 
audit program for commercial or 
apartment buildings meet the 
requirements in § 458.709, and the utility 
wishes these audits to quality as CACS 
audits, the utility shall submit the 
following in lieu of the information 
requested in (b) (6) of this section: 
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(i) Identification of an approved 
CACS State Plan and evidence that the 
utility is complying with it; or 


(ii) If the utility is not operating under - 


an approved Plan, a description of the 
audit as required under § 458.305 
including a list of program measures 
included in the audit; and a description 
of the procedures used to validate the 
audit. 


(Approved by the Office of Management and 
Budget under OMB Control Number 1910— 
1400) 


Appendix I: Program Measure 
Applicability Criteria 


I. A program measure is applicable in a 
building if: 

(a) The measure is not already present in 
good condition and the potential exists to 
save energy and/or reduce energy demand in 
the building by installing it. A replacement 
measure is applicable only if a less efficient 
device performing the same function, which 
is more than 5 years old, is already present in 
the building. 

(b) Installation of the measure is not a 
violation of Federal, State or local law or 
regulations. 

Il. Energy recovery systems (when waste 
heat from an air conditioner is used to assist 
in heating water) are applicable if: 

¢ The building uses at least 50 gallons of 
hot water per day; 

¢ The building has a source of waste heat 
of 3400-5800 Btu/hour (e.g. the equivalent of 
waste heat from a two-ton air conditioner); 
and 

¢ The building is located in an area with 
more than 2000 cooling degree days. 

Ill. Furnace flue opening modifications are 
applicable if the furnace combustion air is 
taken from a conditioned area. 

IV. Ceiling insulation is applicable if the 
differential between the existing insulation 
and the insualtion level recommended by 
ASHRAE 90-80 exceeds R-11. 

V. Lighting system modification to use 
daylighting is applicable if any electric 
lighting fixtures are located within 15 feet of 
an existing window or skylight in a 
commercial building or in common areas of 
an apartment buiding. 

VI. Passive Solar heating thermosyphon air 
systems are applicable if the building has a 
south-facing (+ or —45° of true south) wall 
free of a major obstruction to sunshine during 
the heating season. 

VII. Solar domestic hot water systems are 
applicable if the building consumes more 
than 80 gallons of hot water per day and has 
access to a site clear of major obstructions to 
solar radiation which allows solar collectors 
to be oriented + or —45° of true south. 

VIII. Solaria/sunspace systems are 
applicable to an apartment building if it has 
existing balconies, patios or available 
adjacent ground area on the south-facing (+ 
or —45° of true south) wall. Solaria/sunspace 
systems are not applicable to commercial 
buildings. 

IX. Solar swimming pool heater 
replacements are applicable only for 
apartment buildings and only if the pool uses 


electricity or other nonrenewable energy for 
heating. 3 

X. Window heat gain retardants are 
applicable to buildings which have glass on 
the south, east or west sides if they are 
exposed to sunlight. 

XI. Pipe and duct insulation is applicable to 
hot water pipes and to heating and cooling 
ducts which extend through unconditioned 
spaces. 


Appendix II: CACS Audit Validation 
Procedures 


Each Standby Utility must provide the 
following information: 


CACS AUDIT VALIDATION SUBMITTAL 


Cover Sheet 
Name of Organization: 


Contact Person:* 


itle: 
Phone Number: 
Address: 

*Please provide the name of the person 
who can answer specific engineering 
questions about the audit procedure. 


Required Information 


Each Standby utility must submit the 
following information for each energy end 
use and CACS program measure included in 
the audit it intends to use. 

Energy End Use or Measure Name: 

Differences Between Small Commercial 
and Multifamily Audits: 

Methods and References Used for 
Validation of Each Energy End Use or 
Measure: 

(Include title, author, chapter, page 

numbers, etc. of each reference used) 

Editorial Note.—The definitions in the 
following appendix will not appear in the 
Code of Federal Regulations. They are found 
in §§ 458.102-458.104 and are reprinted here 
for the convenience of the reader. 


Appendix III: CACS Definitions 
Definitions—General 


“Apartment Building” means a building 
which is used for residential occupancy, was 
completed on or before June 30, 1980, 
contains five or more apartments and uses 
any of the following: a central heating 
system; a central cooling system; or a central 
meter for the heating or cooling system. 

“Assistant Secretary” means the Assistant 
Secretary for Conservation and Renewable 
Energy of the U.S. Department of Energy. 

“Commercial and Apartment Conservation 
Service (CACS) Program” means the audit 
program which this part requires each 
covered utility and covered building heating 
supplier to implement pursuant to an 
approved State Plan, an approved 
Nonregulated Utility Plan, or a Federal 
Standby Plan. 

“Commercial Building” means a building— 

(a) Which was completed on or before June 
30, 1980; 

(b) Which is used primarily for carrying out 
a business [including a nonprofit business} or 
for carrying out the activities of a State or 
local government; 
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(c) Which is not used primarily for the 
manufacture or production of products, raw 
materials, or agricultural commodities; 

(d) Which is not a Federal building; 

(e) For which the average monthly use of 
energy for calendar year 1980 (or the latest 
twelve month period for which information is 
readily available) was less than the 
following: 

(1) 4,000 kilowatt-hours of electricity, 
unless it is determined that the building 
exceeds the average monthly fuel prescribed 
in either paragraph (e) (2) or (3) of this 
definition; 

(2) 1,000 therms of natural gas, unless it is 
determined that the building exceeds the 
average monthly fuel use prescribed in either 
paragraph (e) (1) or (3) of this definition; and 

(3) 100 milli6n Btu of any other fuel, unless 
it is determined that the commercial building 
exceeds the average monthly fuel use 
prescribed in paragraph (e) (1) and (2) of this 
definition. 

(f} For purposes of determining the 
consumption limits in paragraph (e) of this 
definition, all exterior devices which are 
connected to the same meter as the building 
may be considered part of the building. 

(g) “Building” means any space which has 
permanent walls with no openings connecting 
the space to any adjacent conditioned space, 
is separately heated and cooled, and has its 
own meter{s). 

“Covered Building Heating Supplier” 
means a building heating supplier included in 
a State Plan. 

“Covered Utility” means in any calendar 
year a public utility (regulated or 
nonregulated) which during the second 
preceding calendar year had either— 

(a) Sales of natural gas for purposes other 
than resale which exceeded 10 billion cubic 
feet; or 

(b) Sales of electric energy for purposes 
other than resale which exceeded 750 million 
kilowatt-hours. 

“DOE” means the United States 
Department of Energy. 

“Eligible Customer” means any of the 
following: 

(a) With respect to a covered utility, the 
owner or tenant of a commercial building or 
the owner (or the owner's agent) of an 
apartment building to whom the covered 
utility sells electricity or natural gas, for use 
in the building and who is the utility 
customer of record; or 

(b) With respect to a building heating 
supplier, the owner or tenant of a commercial 
building or the owner (or the owner's agent} 
of an apartment building to whom the 
building heating supplier sells No. 2, No. 4, or 
No. 6 heating oil, kerosene, or propane for use 
in the building and who is the supplier's 
customer of record. 

“Federal Building” means any building or 
other structure owned in whole or part by the 
Government of the United States or a Federal 
agency, including any structure occupied by a 
Federal agency under a lease-acquisition 
agreement under which the United States or a 
Federal agency will receive fee simple title 
under the terms of the agreement without 
further negotiations. 
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“Governor” means the Governor or chief 
executive officer of a State or the Governor's 
designee. 

“Lead Agency” means a State agency 
authorized by law or designated by the 
Governor to develop and submit a State Plan. 

“NECPA” means the National Energy 
Conservation Policy Act, Pub. L. 95-619. 

“Nonregulated Utility” means a public 
utility which is not a regulated utility. 

“Nonregulated Utility Plan” means a plan 
developed pursuant to Subpart D of this part. 

“Program Information” means the audit 
announcement and any information 
dissemination activities related to a CACS 
Program. 

“Public Utility” means any person, State 
agency, or Federal agency which is engaged 
in the business of selling natural gas or 
electric energy, or both, for-use in commercial 
buildings or apartment buildings. 

“Rate” means any price, rate, charge, or 
classificaticn made, demanded, observed, or 
received with respect to sales of electric 
energy or natural gas, any rule, regulation, or 
practice respecting any rate, charge or 
classification and any contract pertaining to 
the sales of electric energy or natural gas. 

“Ratemaking Authority” means authority 
to fix, modify, approve, or disapprove rates. 

“Regulated Utility” means a public utility 
with respect to whose rates a State 
regulatory authority has ratemaking 
authority. 

“Secretary” means the Secretary of Energy. 

“State” means a State, the District of 
Columbia, and Puerto Rico. 

“State Agency” means a State, a political 
subdivision thereof, or any agency or 
instrumentality of either. 

“State Plan” means a plan developed 
pursuant to Subpart C of this part. 

“State Regulatory Authority” means any 
State agency which has ratemaking authority 
with respect to the sales of electric energy or 
natural gas by any public utility (other than 
by such State agency), except that in the case 
of a public utility with respect to which the 
Tennessee Valley Authority has ratemaking 
authority, such term means the Tennessee 
Valley Authority. 

“TVA” means the Tennessee Valley 
Authority. 


Definitions—Energy Conserving Operation 
and Maintenance 


“Energy Conserving Operation and 
Maintenance Procedures” means changes in 
the operation or maintenance of a 
commercial building or an apartment building 
which are designed primarily to reduce 
energy consumption in the building including 
those which are defined as follows: 

“Air Conditioner Efficiency Maintenance” 
means periodic cleaning or replacement of air 
filters and cleaning of coils on forced air 
cooling systems. 

“Conditioned Space Reduction” means 
closing off unoccupied areas, and/or reducing 
the heating and cooling supply to these areas. 

“Efficient Use of Shading” means using 
existing shades, drapes, awnings, and other 
methods— 

(a) To block sunlight from entering a 
building in the cooling season; 

(b) To allow sunlight to enter a building 
during the heating season; or 


(c) To cover windows at night during the 
hearing season. 

“Furnace Efficiency Maintenance and 
Adjustments” means cleaning and 
combustion efficiency adjustments of gas or 
oil-fired furnaces (including burners), 
periodic cleaning or replacement of air filters 
on forced air heating systems including heat 
pumps, lowering the bonnet or plenum fan 
thermostat to 80° F on a gas or oil fired 
furnace, and turning off the pilot light on a 
gas furnace during the summer. 

“Plugging Infiltration Leaks” means— 

(a) Installing scrap insulation or other 
pliable materials in gaps around pipes, 
conduits, ducts, or other gaps which connect 
conditioned with unconditioned spaces; and 

(b) Adding weatherstripping around ceiling 
access doors or basement doors. 

“Sealing Leaks in Pipes and Ducts” means 
applying appropriate sealants to any leak in a 
heating or cooling duct that is located outside 
the conditioned space, tightening or plugging 
any leaking joints in hot water or steam 
pipes, and replacement of washers in leaking 
hot water valves. 

“Steam Distribution System Maintenance” 
means the inspection of the visible steam 
distribution system for the purpose of 
detecting steam leaks, ensuring that steam is 
not entering the condensate system and that 
condensate return lines return all condensate 
to the boiler where practical and desirable. 

“Temperature Raising in Summer” means 
raising the thermostat or other temperature 
control for occupied space to as high a 
temperature as reasonable during the cooling 
season. The temperature of space that is not 
continuously occupied may be allowed to rise 
further than that of occupied space. 

“Temperature Reduction in Winter” means 
lowering the thermostat or other temperature 
control for occupied space to as low a 
temperature as reasonable during the heating 

.season. The temperature of space that is not 
continuously occupied may be allowed to 
drop further than that of occupied space. 

“Water Flow Reduction in Showers and 
Faucets” means reducing the hot water flow 
in showers, faucets, or other equipment as 
low as reasonable by the use of any practical 
or feasible method. 

“Water Temperature Reduction” means 
turning the hot water heater off or manually 
setting back the heater thermostat 
temperature to as low a temperature as 
practical, consistent with the needs for hot 
water. 


Definitions—Program Measures 


“Program Measure” means an installation 
or modification of an installation which is 
designed to reduce the consumption of 
petroleum, natural gas, or electrical power in 
an apartment building or commercial 
building, including those which are defined 
as follows: 

“Air Conditioner Replacement” means an 
air conditioner which replaces an existing air 
conditioner of the same fuel type and which 
reduces the amount of fuel consumed due to 
an increase in efficiency. 

“Automatic Energy Control System” means 
devices and associated equipment which 
regulate the operation of heating, cooling or 
ventilating equipment based on time, inside 
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and/or outside temperature or humidity, or 
utility load management considerations in 
order to reduce energy demand and/or 
consumption. 

“Caulking” means pliable materials used to 
reduce the passage of air and moisture by 
filling small gaps such as around window and 
door frames, around unsealed glass panes, at 
fixed joints on a building, underneath 
baseboards inside a building, at electrical 
outlets, around pipes and wires entering a 
building, and around dryers vents and 
exhaust fans. Caulking includes, but is not 
limited to, materials commonly known as 
“sealants,” “putty,” and “glazing 
compounds.” 

“Energy Recovery Systems” means 
equipment designed primarily to recover 
building waste energy from sources such as 
refrigeration or air conditioning for some 
useful purpose such as heating water. 

“Furnace, or Utility Plant and Distribution 
System Modifications” means installation of 
the devices or components which are defined 
as follows: 

(a) “Intermittent Pilot Ignition Device (IID)” 
means a device which, when installed in a 
gas-fired furnace or boiler, automatically 
ignites the pilot or burner and replaces a 
continuously burning pilot light. 

(b) “Flue Opening Modification [Vent 
Damper]” means an automatically operated 
damper installed in gas-fired or oil-fired 
furnace or boiler which— 

(1) Is installed downstream from the 
drafthood or barometric damper; and 

(2) Conserves energy by substantially 
reducing the flow of heated air through the 
chimney when the furnace is not in operation. 

(c) “Replacement Burner (Oil or Gas)”. 

(1) The terni “Replacement Burner (Oil)” 
means a device which atomizes the fuel oil, 
mixes it with air, and ignites the fuel air 
mixture; is an integral part of an oil-fired 
furnace or boiler (including the combustion 
chamber); and which, because of its design, 
achieves a reduction in the oil used from the 
amount of oil used by the device which it 
replaces. 

(2) The term “Replacement Burner (Gas)” 
means a device designed for installation in 
an existing gas-fired boiler which uses fan 
and control mechanisms to supply and 
control combustion air to achieve an optimal 
fuel to air ratio for maximum gas combustion 
efficiency and which, because of its design, 
achieves a reduction in the gas used from the 
amount of gas used by the device which it 
replaces. 

(d) “Replacement Furnace or Boiler” means 
a furnace or boiler, including a heat pump, 
which replaces an existing furnace or boiler 
of the same fuel type and provides reduced 
fuel consumption due to higher energy 
efficiency of the heating system. 

(e) “Distribution System Modifications” 
means modifications to an energy 
distribution system and associated 
components that increase the energy 
efficiency, such as- 

(1) Improved flow contro! devices; 

(2) Improved pipe or duct routing to reduce 
pressure drop and/or heat losses; 

(3) Flow balancing mechanisms; or 
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(4) Point of use water heaters of the same 
fuel type. 

“Insulation” means installation within a 
building or apartment of a material primarily 
designed to resist heat transmission in one of 
the following ways: 

(a) “Ceiling Insulation” is installed 
between the conditoned area of a building 
and unconditioned space beneath the roof. 
when the conditioned area of a building 
extends to the roof, the term “ceiling 
insulation” applies to such material used 
beneath the roof. Ceiling insulation also 
includes such material used on the exterior of 
the roof. 

(b) “Duct Insulation” is installed on heating 
or cooling supply and return ducts in an 
unconditioned area of a building such as the 
space above dropped ceiling. 

(c) “Floor Insulation” is installed between 
the lowest conditioned level of a building and 
a lower unconditioned level. For a structure 
with an open craw! space, the term “floor 
insulation” also means skirting to enclose the 
space between the building and the ground. 

(d) “Pipe Insulation” is installed on- 

(1) Pipes and fittings carrying hot or cold 
fluids for space conditioning purposes; or 

(2) Hot water pipes and fittings with 
continuous recirculating systems. 

(e) “Wail Insulation” is installed within or 
on exterior walls or walls between 
conditioned and unconditioned areas of a 
building. 

(f) “Water Heater Insulation” is wrapped 
around the exterior surface of the water 
heater casing. 

“Lighting Systems Replacement or 
Modification” means devices and actions 
which reduce overall lighting energy 
consumption and/or demand while 
maintaining satisfactory lighting levels. These 
devices and actions include: 

(a) Reducing light levels to levels cited in 
existing applicable guidelines in each area of 
the building. This action may include 
installation of task lighting and reduction of 
overhead task lighting; 

(b} Controlling lamp operating time to limit 
lighting operation to periods of area use. 
Installation of local manual switching, time 


control devices and space use sensing 
devices is included; 

(c) Replacement of lamps with more 
efficient sources. These devices and actions 
may include, but are not limited to, 
replacement of incandescent and fluorescent 
lighting with lumenequivalent low energy 
lamps, replacement of old fluorescent lighting 
ballasts with new electronic ballasts, or 
replacement of any fixture type with one of 
greater lumens per watt efficiency such that 
total lighting demand can be reduced; and 

(d) Use of “Daylighting” by automatically 
switching off electric lights in areas where 
satisfactory lighting levels can be maintained 
using either existing windows or skylights in 
a commercial building or a common area of 
an apartment building. 

“Passive Solar Space Heating and Cooling 
Systems” means systems that make the most 
efficient use of, or enhance the use of natural 
forces—including solar irradiation, winds, 
night time coolness, and the opportunity to 
lose heat by irradiation to the night sky—to 
heat or cool space by the use of conductive, 
convective, or radiant energy transfer. 

“Passive solar systems” include but are not 
limited to: 

(a) “Thermosyphon Air System” which 
means a solar day time heater attached to the 
south-facing (+45° of true south) wall of a 
building which operates either through 
natural convection or through use of a fan of 
low power to draw air from near the floor, 
exposes the air to be a solar-heated surface, 
and discharges heated air near the ceiling, 
and which is able to be closed off from the 
conditioned area at night and on cloudy days. 

(b) “Solaria/Sunspace System” which 
means an enclosed structure of glass, 
fiberglass, or similar transparent material 
attached to the south-facing (+45° of true 
south) wall of a structure which absorbs solar 
heat and utilizes air circulation to bring this 
heat into the building and which is able to be 
closed off from the structure at night and on 
cloudy days. 

“Solar Domestic Hoi Water Systems” 
means equipment designed to absorb the 
sun’s energy and to use this energy to heat 
water for use in a structure other than for 
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space heating, including solar thermosyphon 
hot water heaters. 

“Solar Replacement Swimming Pool 
Heater” means a device which is used solely 
for the purpose of using the sun’s energy to 
heat swimming pool water and which 
replaces a swimming pool heater using 
electricity, gas, or other fossil fuel. 

“Weatherstripping” means narrow strips of 
material placed over or in movable joints or 
windows and doors to reduce the passage of 
air and moisture. 

“Window and Door System Modifications” 
include the measures defined as follows: 

(a) “Storm Window” means a window or 
glazing material placed outside or inside a 
prime window, creating an insulating air 
space, to provide greater resistance to heat 
flow than the prime window alone. 

(b) “Thermal Window” means a window 
unit with improved thermal performance 
through the use of two or more sheets of 
glazing materials affixed to a window frame 
to create one or more insulated air spaces. It 
may also have an insulating frame and sash. 

(c) “Storm or Thermal Door” means— 

(1) A second door, installed outside or 
inside a prime door, creating an insulating air 
space; 

(2) A door with enhanced resistance to 
heat flow through the glass area, constructed 
by affixing two or more sheets of glazing 
material; 

(3) A prime exterior door with an R-value 
of at least 2; or 

(4) A door that is designed to minimize air 
exchange during operation, including 
revolving doors, and double doors with a 
foyer. 

(d) “Glazing Heat Gain/Loss Retardants” 
means those fixtures such as insulated 
shades, drapes, or movable rigid insulation, 
awnings, external rollup shades, metal or 
fiberglass solar screening, or heat absorbing 
films which significantly reduce winter heat 
loss and heat reflective films which 
significantly reduce summer heat gain 
through windows and doors. 


[FR Doc. 84-33763 Filed 12-28-84; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


14 CFR Part 385 
[Docket No. T-1] 


Assignment of Certain Aviation 
Economic Functions 


AGENCY: Office of the Secretary (OST), 
DOT. 

ACTION: Interim final rule, request for 
comments. 


summary: This interim final rule 
reissues, in a new form, the Civil 
Aeronautics Board (CAB) rule dealing 
with the delegation of numerous 
discretionary authorities needed to 
carry out titles IV and X of the Federal 
Aviation Act of 1958, as amended, and 
related statutes (the Act). These 
functions are transferred to the 
Department of Transportation on 
January 1, 1985, pursuant to 49 U.S.C. 
1551(b) and 1552 and section 4 of the 
“Civil Aeronautics Board Sunset Act of 
1984” (Pub. L. 98-443, Oct. 4, 1984). 
Substantive modifications of the 
assignments and review procedures 
currently set forth in Part 385 by the 
CAB are not being made, except for 
elimination of references to functions 
that are no longer or will no longer be 
carried out under the Act. Rather, this 
rule makes changes to reflect the 
different organizational structure at 
DOT. Primary delegations of the basic 
authorities being transferred from the 
CAB to DOT Secretarial Officers and 
the Research and Special Projects 
Administration (RSPA) Administrator 
are published elsewhere in today’s 
Federal Register. 


DATES: Effective Date: This rule is 
effective on January 1, 1985. Comments 
on this rule must be received on or 
before April 1, 1985. 


ADDRESS: Comments should be 
submitted to the Docket Clerk, Room 
10424, Office of the Secretary, 
Department of Transportation, 400 
Seventh St. SW., Washington, D.C. 
20590. 


FOR FURTHER INFORMATION CONTACT: 
Warren Dean, Assistant General 
Counsel for International Law (202) 426- 
2972, or Vance Fort, Director, Special 
Programs, Office of the Assistant 
Secretary for Policy and International 
Affairs, (202) 426-24341, Department of 
Transportation, 400 Seventh St., S.W., 
Washington, D.C. 20590. 


SUPPLEMENTARY INFORMATION: 
Invitation for Comments 
Interested persons are invited to 


comment on this interim rule by 
submitting such written data, views, or 
arguments as they may desire. All 
comments received on or before the 
closing date for comments will be 
considered by the Secretary befere 
finalizing the interim rule. All comments 
received will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons from 9:00 am to 5:00 
pm Monday through Friday, except for 
federal holidays. Commenters wishing 
the Department to acknowledge receipt 
of their comments must submit with 
those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Docket No——.” The 
postcard will be date/time stamped and 
returned to the commenter. 


Background 


The Airline Deregulation Act of 1978 
(ADA) mandated regulatory reform for 
the airline industry. As part of the 
regulatory reform process, the ADA, 
along with the “Civil Aeronautics Board 
Sunset Act of 1984”, provides for the 
sunset of the Civil Aeronautics Board 
(CAB) and the transfer to other 
agencies, effective January 1, 1985, of 
those CAB functions that are to 
continue. These functions transfer to 
DOT, with the exception of most 
domesiic postal rate-setting, which 
transfers to the United States Postal 
Service. Elsewhere in today's Federal 
Register, DOT has published delegations 
by the Secretary to Secretarial officers 
and the RSPA Administrator of the CAB 
authority transferring to DOT on 
January 1, 1985. 

This rule builds on these delegations 
to Secretarial officers and RSPA by 
detaiking assignments to the DOT staff 
members who will execute certain of the 
more routine functions needed to fulfill 
the purposes of the Act on a day-to-day 
basis. Part 385 of the CAB’s regulations 
(Title 14, Chapter II, of the Code of 
Federal Regulations) already fulfills this 
purpose, and DOT in this rule is 
reissuing the current Part 385, effective 
as of January 1, 1985, but with changes 
needed to reflect the organizational 
structure of DOT and its operating 
administrations, to convert delegations 
into “assignments of duties”, and for 
technical correction to omit reference to 
functions that have ceased or will cease 
through CAB sunset. Substantive change 
in the types of assignments and rights of 
review currently found in Part 385 is not 
intended, with the exception of the 
elimination of staff delegations relating 
to domestic antitrust authority. 


Federal Register / Vol. 49, No. 252 / Monday, December 31, 1984 / Rules and Regulations 


The vast majority of changes being 
made by this rule are merely technical, 
conform the regulation to the DOT 
organization, and do not require 
explanation. Several of the changes do 
merit discussion, however. 


(1) Inclusion of RSPA. To maintain 
continuity with the current Part 385, this 
rule will address activities both within 
OST and in the separate RSPA 
organization. RSPA will succeed to the 
aviation information gathering function 
now being carried out by the CAB 
Comptroller (see current 14 CFR 385.27). 
In order to promote further continuity, 
subsections of Part 385 that are not 
needed because of changes have not 
been deleted, so that current CAB 
numbering of subsections remains in 
place as much as possible. To 
accomplish this, unused subsections are 
marked “Reserved”. 


(2) Assumptions in making revisions. 
For the purposes of this rule, it is 
assumed for the most part that the CAB 
Economic Regulations and Procedural 
Regulations remain unchanged at their 
transfer to DOT. In fact, the “Civil 
Aeronautics Board Sunset Act of 1984” 
contains a savings provision (sec. 12) 
that explicitly provides for continuity of 
these regulations. Accordingly, this rule 
contains few changes to the cross- 
references in Part 385 to the CAB’s other 
regulations. As a practical matter, 
revisions are needed to the body of CAB 
regulations and are in the process of 
being made. Appropriate adjustment of 
cross-references will be made in a 
renewed issuance of this rule or in 
conjunction with the issuance of other 
final rules amending 14 CFR Chapter II 
that are issued by DOT. 


Another consequence of the section 12 
savings provision is to continue at DOT 
CAB rulings and other precedents 
referred to extensively in Part 385. 
While the vast majority of applicable 
judicial and CAB precedents are 
consistent with DOT policy and can 
continue to be relied upon, a definition 
of “precedent” has been included in this 
rule that would have the effect of 
excluding those precedents that are 
inconsistent with DOT policy. 


(3) Definition of “Reviewing Official”. 
One new definition being added to Part 
385 is that of “Reviewing Official”. This 
term refers to senior Department 
officials to whom the Secretary 
delegates final authority to carry out 
portions of the Act: The Assistant 
Secretary for Policy and International 
Affairs, the Assistant Secretary for 
Governmentat Affairs, the Assistant 
Secretary for Administration, the RSPA 
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Administrator, and the General Counsel. 
This new term is useful in revising the 
aspect of Part 385 that deals with 
discretionary review of staff-level 
actions that have been assigned under 
Part 385. Currently, the Board itself 
exercises this authority at the CAB, but 
the Secretary personally would not 
exercise such authority in the normal 
course at DOT. The senior DOT officials 
listed above would ordinarily exercise 
this authority, consistent with the 
delegations of final authority to them 
and the further assignment of duties to 
lower staff levels by means of Part 385. 
Comments on the usefulness of the 
definition and the approach are 
specifically invited. 

(4) “Applicability” paragraph 
(§ 385.2). Current wording of this 
paragraph suggests that Part 385 is 
primarily descriptive of Board 
assignments made elsewhere. The 
words “herein or elsewhere” are 
therefore being added to this paragraph 
to make clear that actual authority is 
being assigned in this regulation. Also, a 
sentence is added that refers the reader 
to the official delegations of title IV and 
X functions by the Secretary to senior 
DOT officials in 49 CFR Part 1. 

(5) “Exercise of Authority by 
Superiors” (§ 385.7). This paragraph is 
being revised to make clear that the 
assignments of duties to various DOT 
officials does not interfere with the 
normal management principle that 
superiors may act for those they 
supervise. 

(6) Effective date paragraph (§ 385.9). 
This section of Part 385 is being deleted, 
consistent with DOT’s practice of 
treating the effectiveness of its rules as 
a matter separate from the text of the 
rule itself. 

(7) Delegations concerning public 
availability of information, filing and 
other fees, and related authority 
(§§ 385.12, 385.24, 385.25, 385.30). The 
current assignments to the CAB 
Managing Director, Board Secretary, 
and Director of Personnel under Part 385 
are being deleted. A comparable 
assignment to the Office of Community 
and Consumer Affairs appears at 
§ 385.30(b) and is also being deleted. 
They all concern administration of the 
Privacy Act, Freedom of Information 
Act, filing and other processing fees, and 
other matters dealing with the handling 
of information passing between the 
Board and the public. DOT has a rule 
that systematically treats this type of 
matter (49 CFR Part 7), and it expects to 
revise that Part, as necessary, to assign 
the authority treated in §§ 385.12, 385.24, 
385.25, and 385.30. It is noted that 
comparable authority reserved to the 
Deputy General Counsel in enforcement 


proceedings is not being deleted from 
§ 385.22, because of the need to keep 
this activity independent. It is further 
noted that parallel changes wiil be 
required in Part 389 of current CAB 
regulations, which prescribes fees and 
charges for special services. 

(8) Consolidation of BDA. and BIA 
assignments. This rule consolidates, and 
deletes duplication among, the functions 
of the Bureau of Domestic Aviation and 
the Bureau of International Aviation. 
This is being done because a single 
Office of Aviation Operations at DOT 
will succeed to many of the remaining 
activities of the two CAB Bureaus. 
Accordingly, major portions of §§ 385.26 
and 385.26a are being transferred to 
§ 385.13. Certain “fitness” and “Public 
Convenience and Necessity” certificate 
functions carried out in the CAB’s 
General Counsel's Office are being 
transferred to the Office of Aviation 
Operations. 

(9) Essential Air Service. The 
Department is establishing a separate 
new program office to administer the 
Essential Air Service (EAS) program. 
This office will report directly to the 
Secretary for administrative purposes, 
but its program decisions will be 
reviewed by the Assistant Secretary for 
Policy and International Affairs, 
pursuant to Secretarial delegation. 
These actions are reflected in the 
various changes made in §§ 385.14, 
385.14a, and 385.14b. 


Regulatory Evaluation and Regulatory 
Flexibility Act Determination 


This rule has been evaluated under 
Executive Order 12291, “Federal 
Regulation,” dated February 17, 1981, 
and the Department of Transportation’s 
Regulatory Policies and Procedures, 
dated February 26, 1979. The rule is not 
considered to be “major” as defined by 
E.O. 12291 because it will not have an 
annual effect on the economy of $100 
million or more; it will not cause a major 
increase in costs or prices for 
consumers, individual industries, 
government agencies or regions, and it 
will not have a significant adverse effect 
on competition, or any other aspect of 
the economy. The economic impact is 
judged to be so minimal as not to 
warrant a full regulatory evaluation. 

I certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities. It 
merely amends a current CAB regulation 
to reflect the different organizational 
structure under which certain non-major 
CAB functions will be administered 
after sunset at DOT. Small entities will 
be virtually unaffected. 

Since this amendment relates to 
Departmental management, procedures, 


and practice, notice and comment on it 
are unnecessary and it may be made 
effective in fewer than 30 days after 
publication in the Federal Register. 


List of Subjects in 14 CFR Part 385 


Organization and functions 
(government agencies). 


The Amendment 


Accordingly, 14 CFR is amended by 
revising the heading of Chapter II and 
by revising Part 385 of Subchapter E to 
read as set forth below. 


(Federal Aviation Act of 1958, as amended 
(49 U.S.C. 1301 et seq.); Airline Deregulation 
Act of 1978 (Pub. L. 95-504, October 24, 1978); 
Civil Aeronautics Board Sunset Act of 1984 
(Pub. L. 98-443, October 4, 1984); and 49 
U.S.C. Subtitle I) 

Issued in Washington, D.C. on December 
21, 1984. 


Elizabeth H. Dole, 
Secretary of Transpori7tion. 


CHAPTER li—OFFICE OF THE SECRETARY, 
DEPARTMENT OF TRANSPORTATION 
(AVIATION PROCEEDINGS) 


PART 385—STAFF ASSIGNMENTS 
AND REVIEW OF ACTION UNDER 
ASSIGNMENTS 


Subpart A—General Provisions 


Sec. 

385.1 
385.2 
385.3 


Definitions. 

Applicability. 

Scope of staff action. 

385.4 Form of staff action. 

385.5 Procedures prescribed in other 
regulations. 

385.6 Referral to the Reviewing Official. 

385.7 Exercise of authority by superiors. 

385.8 Exercise of authority in “acting” 
capacity. 


Subpart B—Assignment of Functions to 
Staff Members 


385.10 Authority of Chief Administrative 
Law Judge, Office of Hearings. 

385.11 Authority of Administrative Law 
Judges, Office of Hearings. 

385.12 [Reserved] 

385.13 Authority of the Director, Office of 
Aviation Operations. 

385.14 Authority of the Director, Office of 
Essential Air Service. 

385.15 [Reserved] 

385.16 Authority of the Director, Office of 
International Aviation Relations. 

385.17. Authority of the Inspector General. 

385.18 [Reserved] 

385.19 Authority of the General Counsel. 

385.20 Authority of the Assistant General 
Counsel for Regulation and Enforcement. 

385.21 [Reserved] 

385.22 Authority of the Deputy General 
Counsel. 

385.23 Heads of Offices and Assistant 
General Counsels. 

385.24 [Reserved] 

385.25. [Reserved] 

385.26 [Reserved] 





Sec. 

385.27 Authority of the Office of Aviation 
Information Management, Research and 
Special Programs A.dministration. 

385.28 Authority of the Director, Office of 
Administrative Operations 

385.29 [Reserved] 

385.30 Authority of the Director, Office of 
Community and Gonsumer Affairs. 
Subpart C—Procedure on Review of Staff 
Action 
385.50 
385.51 
385.52 


Persons who may petition for review. 

Petitions for review. 

Effective date of staff action. 

385.53 Review by the staff. 

385.54 Decision by the Reviewing Official. 
Authority: Secs. 102, 204, 401, 402, 403, 407, 

416, Pub. L. 85-726, as amended, 72 Stat. 740, 

743, 754, 757, 758, 766, 771, 49 U.S.C. 1302, 

1324, 1371, 1372, 1373, 1377, 1386; Pub. L..98- 

443, October 4, 1984. 


Subpart A—General Provisions 


§ 385.1 Definitions. 

“Act” means the Federal Aviation Act 
of 1958, as amended. 

“Board” means the Civil Aeronautics 
Board. 

“Department” mean Department of 
Transportation. 

“Petition for review” means.a petition 
asking the appropriate Reviewing 
Official to exercise his or her 
discretionary right of review of staff 
action. 

“Precedent” means applicable judicial 
decisions and decisions by the 
Department, or by the Board where 
consistent with Department policy 

“Reviewing Official” means the 
Assistant Secretary for Policy and 
International Affairs, the Assistant 
Secretary for Governmental Affairs, the 
Assistant Secretary for Administration. 
the General Counsel, or the 
Adminisiration of the Research, and 
Special Programs Administration, as 
appropriate to the subject matter under 
review, but not with regard to Deputy 
General Counsel and Administrative 
Law Judge decisions made under this 
part. 

“Staff action” means the exercise of a 
function under title IV or X of the Act by 
a staff member pursuant to assignment 
under this part. 

“Staff members” means officers and 
employees of the Department who are 
assigned authority under this part. 


§ 385.2 Applicability. 

This part describes the organization of 
the Department insofar as, pursuant to 
authority conferred on it by section 204 
of the Federal Aviation Act, the 
Department has adopted rules herein or 
elsewhere which make continuing 
assignments of authority with respect to 
any of its functions of making orders or 
other determinations, many of which are 


not required to be made on an 
evidentiary record upon notice and 
hearing or which are not the subject of 
contest, and Department personnel have 
been assigned to perform such functions. 
Delegations by the Secretary of 
Transportation to Secretarial Officers 
and the Administrator, Research and 
Special Programs Administration 
(RSPA) of functions under titles IV and 
X of the Act appear in 49 CFR Part 1. 
This part also sets forth the procedures 
governing discretionary review by the 
appropriate Reviewing Official of action 
taken under such assignments. Nothing 
in this part shall be construed as 
precluding the Department from issuing. 
by appropriate order, temporary 
delegations of authority with respect to 
any functions described in this part or 
with respect to any other functions 
which can be lawfully delegated. 


§ 385.3 Scope of staff action. 


Applications for relief which, pursuant 
to this part, may be granted by staff 
members under assigned authority, and 
proceedings on such requests shall be 
governed by applicable rules in the 
same manner as if no assignment had 
been made {see § 385.5). In such 
proceedings, each staff member may 
determine any procedural matters which 
may arise, including, inter alia, service 
of documents on additional persons; 
filing of otherwise unauthorized 
documents; waivers of procedural 
requirements; requests for hearing; 
requests for additional information; 
dismissal of applications upon the 
applicant's request, moot applications, 
or incomplete or otherwise defective 
applications; and extensions of time. 
Such determination, except those which 
would terminate the matter, shall be 
subject to review only in connection 
with review of the staff member's 
decision on the merits. The dismissal of 
incomplete or otherwise defective 
applications under authority set forth in 
this part shall be without prejudice 
except where under otherwise 
applicable law the time for making 
application has run out or where the 
defect is not corrected within a 
reasonable time fixed by the staff 
member. Under the authority assigned to 
the staff as set forth in this part to 
approve, disapprove, grant, or deny, 
relief hay be granted or denied in part 
and grants may be made subject to 
lawful and reasonable 
conditions. Moreover, where applicable, 
the authority to grant relief also includes 
authority to renew or extend an existing 
authorization. 
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§ 385.4 Form of staff action. 


Unless otherwise specified, staff 
action shall be by order or informal 
writing (letters, telegrams, decision 
marked on copy of application form, 
etc.). Such orders or informal writings 
shall contain a recital that action is 
taken pursuant to authority assigned 
herein, shall, in cases where there are 
“parties or interveners,” or where there 
may be an adverse effect upon a person 
with a substantial interest, contain a 
brief reference to the right of aggrieved 
parties to petition the Reviewing Official 
for review pursuant to applicable 
procedural rules, including a statement 
of the time within which petitions must 
be filed (§ 385.51); shall state whether 
the filing of a petition shall preclude the 
action from becoming effective; and 
shall be in the name of the person 
exercising the assigned function. They 
shall contain all findings, 
determinations and conclusions which 
would be required or appropriate-if they 
were issued by the Reviewing Official. 
Upon request, the appropriate 
Department Official shall attest as 
Departmental action orders or informal 
writings issued pursuant to this part 
which have become the action of the 
Department (§ 385.52). 


§ 385.5 Procedures prescribed in other 
regulations. 

Procedures set forth in this part do not 
supersede procedures applicable to 
matters on which decision has been 
assigned unless otherwise specifically 
provided herein: Provided, however, 
That any provisions in other regulations 
which provide for reconsideration of 
nonhearing determinations are not 
applicable to decisions made under 
authority assigned herein or to decisions 
made upon review thereof by the 
Reviewing Official. 


§ 385.6 Referral to the Reviewing Official. 


When the staff member finds that the 
public interest so requires, or that, with 
respect to other than matters requiring 
immediate action as hereafter specified, 
there will be insufficient time for 
discretionary review of his or her 
decision upon petition, the staff member 
shall, in lieu of exercising the authority, 
submit the matter to the Reviewing 
Official for decision. In any case in 
which the staff member finds that 
immediate action is required with 
respect to any matter assigned herein, 
the disposition of which is governed by 
prior precedent and policy, the staff 
member may take appropriate action 
and specify that the filing of a petition 
for review shall not preclude such action 
from becoming effective. 
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§ 385.7 Exercise of authority by superiors. 

Any assignment of authority to a staff 
member other than the Chief 
Administrative Law Judge, the 
Administrative Law Judge, and the 
Deputy General Counsel, shall also be 
deemed to be made, severally, to each 
such staff member’s respective 
superiors. In accordance with the 
Department's principle of management 
responsibility, the superior may choose 
to exercise the assigned power 
personally. Moreover, the Secretary may 
at any time exercise any authority 
assigned herein. 


§ 385.8 Exercise of authority in “acting” 
capacity. 

Unless the assignment provides 
otherwise, staff members serving in an 
“acting” capacity may exercise the 
authority assigned to the staff members 
for whom they are acting. 


Subpart B—Assignment of Functions 
to Staff Members 


§ 385.10 Authority of Chief Administrative 
Law Judge, Office of Hearings. 

The Chief Administrative Law Judge 
has authority to: 

(a) Consolidate, upon 
recommendation of the Director, Office 
of Aviation Operations (or such staff 
member of the Office of Aviation 
Operations as he or she may designate), 
into one proceeding cases involving the 
investigation of a tariff or of complaints 
concerned with related tariffs. 

(b) With respect to matters to be 
decided after notice and hearing: (1) 
Dismiss applications or complaints 
(except those falling under Subpart B of 
Part 302 of this chapter (Procedural 
Regulations)) when such dismissal is 
requested or consented to by the 
applicant or complainant, or where such 
party has failed to prosecute such 
application or complaint; (2) dismiss 
proceedings upon his or her finding that 
the proceeding has become moot or that 
no further basis for continuation exists; 
and (3) dismiss an application subject to 
dismissal as stale under Part 302 of this 
chapter. 


§ 385.11 Authority of the Administrative 
Law Judges, Office of Hearings. 

The Administrative Law Judges, 
Office of Hearings, have authority to 
take the following actions in matters to 
which they are respectively assigned: 

(a) Grant or deny intervention in 
formal proceedings. 

(b) With respect to matters to be 
decided after notice and hearing, 
dismiss applications or complaints 
(except those falling under Subpart B of 
Part 302 of this chapter (Procedural 
Regulations)) when such dismissal is 


requested or consented to by the 
applicant or complainant, or where such 
party has failed to prosecute such 
application or complaint. 

(c) Grant requests for consolidation of 
applications for route authority within 
the scope of the proceeding before him 
or her, and deny requests for 
consolidation of applications for route 
authority not within the scope of the 
proceeding. 

(d) Approve or disapprove proposed 
settlements of enforcement proceedings 
submitted under § 302.215 of this 
chapter. 


§ 385.12 [Reserved]. 


§ 385.13 Authority of the Director, Office 
of Aviation Operations. 

The Director, Office of Aviation 
Operations, has authority to: 

(a)(1) Approve or deny applications of 
certificated route air carriers for 
exemptions to perform single flights 
outside the authority contained in their 
certificates. 

(2) Approve, when no person 
disclosing a substantial interest protests, 
or deny applications of certificated route 
air carriers for exemptions to perform 
any other operation prohibited by a 
term, condition, or limitation in a 
certificate. 

(b)(1) Approve or deny applications of 
air carriers for exemptions from section 
401 of the Act and from applicable 
regulations under this chapter where the 
course of action is clear under current 
precedent or policies. 

(2) Grant or deny requests for 
exemption from section 403 of the Act, 
where grant or denial of the request is in 
conjunction with and incident to 
requests for authority under paragraph 
(b)(1) of this section. 

(c) Approve or disapprove 
applications of air carriers for 
permission to do business in names 
other than those authorized pursuant to 
regulation or order of the Board. 

(d) Waive the provisions of § 377.10(c) 
of this chapter with respect to the time 
for filing applications for the renewal of 
temporary authorizations so as to permit 
their filing within shorter periods than 
required by that section when, in the 
Director's judgment, the public interest 
would be served, except that the interim 
extension provisions of § 377.10(d) of 
this chapter shall, if otherwise pertinent, 
apply to authorizations involved in 
applications filed pursuant to such 
waivers. 

(e) With respect to applications filed 
under section 401 of the Act for 
authority to engage in interstate or 
overseas air transportation that are 
either accompanied by a petition for an 
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order to show cause, or requests show- 
cause treatment or the use of expedited 
procedures under Subpart Q of Part 302 
of this chapter, and can be handled by 
show-cause orders: 

(1) Issue an order to show cause 
proposing to grant such application in 
those cases where no objections to the 
application have been filed, and the 
applicant has already been found fit, 
willing and able by the Department to 
provide service of the same basic scope 
and character; 

(2) Issue an order stating the 
Department's intention to process the 
application through show-cause 
procedures; and 

(3) Issue an order to make final an 
order to show cause issued under 
paragraph (1) of this subsection, where 
no objections to the order to show cause 
have been filed. 

(f) Grant or deny requests for waiver 
of Parts 207, 208, 212, 372, and 380 of this 
chapter, where grant or denial of the 
request is in accordance with 
established precedent. 

(g) Approve or disapprove escrow 
agreements filed pursuant to §§ 207.17, 
208.40, and 212.15, respectively, as 
security for customers’ deposits made 
with such carriers and advance payment 
for charter flights. 

(h) Reject or accept Public Charter 
prospectuses in accordance with 
§ 380.25. 

(i) Approve or deny applications of air 
carriers for exemptions from the 
provisions of section 405(b) of the Act 
and § 231.5(b) of Part 231 of this chapter, 
to the extent necessary to permit the 
filing of schedules pursuant to section 
405(b) on less than ten (10) days’ notice 
to the Postmaster General and to the 
Department. 

(j) Approve or deny applications for 
exemption from section 403 of the Act to 
the extent necessary to permit 
performance of air carrier operations 
otherwise authorized by exemption, 
granted under paragraphs (a)(1) and 
(a)(2) and paragraph (b) of this section. 

(k) Dismiss applications filed under 
§ § 302.1301 through 302.1315 and 
§§ 302.1401 through 302.1415, without 
prejudice to refiling in amended form 
under the normal certificate procedure, 
if the application is not in compliance 
with the provisions of these sections. 

(1) Grant or deny, in accordance with 
established precedent, applications for 
relief, under section 101(3) of the Act, to 
hold out, arrange, and coordinate the 
operation of air ambulance flights as 
indirect air carriers. 

(m) When a work stoppage appears 
imminent, and during an actual work 
stoppage, approve or deny applications 
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to provide substitute service during the 
work stoppage, made under section 
416(b) of the Act for temporary 
exemptions from sections 401, 402, or 
403. The exemption or authorization 
shall impose conditions as necessary to 
comply with precedent on emergency air 
transportation requirements. Such 
applications may be approved if it is 
shown that the proposed service will not 
interfere with scheduled passengers 
holding reservations or scheduled or 
charter service, and that the proposed 
service is consistent with the policies set 
forth in Civil Aeronautics Board Order 
784-83, dated April 14, 1978. 
Exemptions and authorizations granted 
under this authority shall be contingent 
upon the actual occurrence of a work 
stoppage and shall expire not later than 
5 days after the affected carrier resumes 
normal service. 

(n) With respect to an application 
under section 401 of the Act for a 
certificate to engage in interstate, 
overseas, or foreign scheduled air 
transportation or to engage in interstate, 
overseas, or foreign charter air 
transportation, issue an order instituting 
an investigation of the applicant's 
fitness and other issues related to the 
application, where no person has 
already filed an objection to the 
application and the investigation will be 
conducted by oral hearing procedures. 

(o) Reject any tariff, supplement, or 
revised page which is filed by any U.S. 
air carrier or by any foreign air carrier, 
and which is subject to rejection 
because it is not consistent with section 
403 of the Act or with Part 221 or 222 of 
this chapter (Economic Regulations). 
Where a tariff, supplement or loose-leaf 
page is filed on more than 60 days’ 
notice and is not rejected within the first 
30 days commencing with and counting 
the filing date, it shall not be rejected 
after such 30-day period under this 
authority unless the issuing carrier or 
agent is given an opportunity to remove 
the cause for rejection by the effective 
date, upon Special Tariff Permission if 
necessary, and fails to take such 
corrective action. 

(p) Approve or disapprove any 
application for permission to make tariff 
changes upon less than statutory notice, 
filed pursuant to § 221.190 of this 
chapter (Economic Regulations). 

(q) Approve or disapprove 
applications for waiver of Part 221 of 
this chapter (Economic Regulations) in 
accordance with § 221.201 of this 
chapter. 

(r) Permit cancellation of a tariff in 
instances when an investigation of a 
tariff is pending, or the tariff is under 
suspension, or when a complaint 


requesting investigation or suspension 
of a tariff has been filed. 

(s) In instances when an investigation 
of a tariff is pending, or the tariff is 
under suspension, or where a complaint 
requesting investigation or suspension 
of a tariff has been filed, dismiss the 
investigation or complaint, or terminate 
the suspension, provided the tariff to 
which such investigation, complaint or 
suspension relates has been canceled, 
ordered canceled, modified so as to 
remove the grounds for the investigation 
or complaint, or has expired. 

(t) Institute an investigation of, or 
institute an investigation and suspend 
the effectiveness of, a tariff or change in 
a tariff which: 

(1) Is substantially similar to a prior 
tariff under investigation or suspension; 
and 

(2) Is filed by or on behalf of one or 
more of the carriers party to the prior 
tariff; and 

(3) Is filed within 90 days after the 
expiration, modification, or cancellation 
of the prior tariff, or within 90 days after 
the effective date of an order requiring 
its cancellation or modification. 

(u) Extend the period of suspension of 
a tariff under suspension when the 
proceedings concerning the lawfulness 
of such tariff cannot be concluded 
before the expiration of the existing 
suspension period: Provided, That the 
aggregate of such extensions may not be 
for a longer period than permitted under 
section 1002(g) of the Act. 

(v) Grant or deny to a carrier an 
exemption and/or one extension 
thereof, 
pursuant to section 416(b)(1), from the 
provisions of section 403(b) insofar as 
the latter section would prevent the 
carrier from providing free 
transportation for the purposes of 
engaging in technical in-flight 
observations necessary or desirable for 
meteorological purposes or in other 
cases substantially similar to cases 
previously acted upon by the 
Department or the Civil Aeronautics 
Board, provided that: 

(1) The free transportation is limited 
to technical personne! regularly engaged 
in duties directly related to the purposes 
for which the free transportation is 
authorized and is provided only when 
they are engaged in the specific 
technical in-flight activity and does not 
include other transportation; 

(2) The exemption or the subsequent 
single extension thereof shall be for a 
period not to exceed 6 months; and 

(3) The exemption shall be granted 
only upon the condition that the carrier 
file with the Department, within 10 days 
after the close of each month, during 
which the exemption is in force, the 
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name of each person provided free 
transportation thereunder, his or her 
company affiliation and the dates, 
flights, and points between which such 
free transportation was provided. 

(w) Approve or deny applications for 
Special Tariff Permission filed under 
§ 221.195 of this chapter to allow 
carriers to provide reduced passenger 
fares before filing a tariff. 

(x) Issue show cause orders proposing 
(1) to establish service mail rates for air 
taxi operators, and (2) to make 
modifications of a technical nature in 
the mail rate formula applicable to 
temporary or final service mail rate 
orders. 

(y) Issue final orders establishing 
temporary and final service mail rates 
(1) in those cases where no objection 
has been filed following release of the 
show cause order, and where the rates 
established are the same as those 
proposed in the show cause order, and 
(2) in those cases where it is necessary 
to make modifications of a technical 
nature in the rates proposed in the show 
cause order. 

(z) Issue final orders amending mail 
rate orders of air carriers to reflect 
changes in the names of the carriers 
subject to the orders. 

(aa) Issue a letter, in the case of air 
mail contracts filed with the Board 
under 14 CFR 302.1501 through 302.1508 
against which no complaints have been 
filed, stating that the contract will not be 
disapproved by the Department and 
may become effective immediately. The 
letter will state that it is issued under 
assigned authority and may be appealed 
to the Assistant Secretary for Policy and 
International Affairs by any person. 

(bb) Approve or deny applications of 
certificated route air carriers for 
exemptions to serve a point certificated 
on one segment of its route in place of a 
point certificated on another section of 
its route whenever at least one of these 
points is outside the United States and 
no substantial competition to other lines 
will result. 

(cc) Grant or deny applications of 
foreign air carriers for exemptions from 
section 402 of the Act and from 
applicable regulations under this 
chapter, relating to operations that are 
in foreign air transportation, where the 
course of action is clear under current 
precedent or policies. 

(dd) Grant or deny applications for 
exemption from section 403 of the Act to 
the extent necessary to permit 
performance of air carrier or foreign air 
carrier operations otherwise authorized 
by exemption granted under paragraphs 
(bb) and (cc) of this section. 
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(ee) Approve or disapprove issuance 
of foreign aircraft permits provided for 
in §§ 375.41, 375.42, and 375.70 of this 
chapter (Special Regulations). 

(ff) Approve or disapprove 
interchange schedules involving points 
outside the United States. Approvals 
may be granted when such schedules 
appear to conform to the service plan 
contemplated by the Department's 
orders approving the basic interchange 
agreements. 

(gg) For air carrier operations that are 
predominantly in foreign air 
transportation and for foreign air carrier 
operations, grant or deny applications 
for authorizations to conduct charter 
trips for which prior approval is 
required under (1) any provision of this 
chapter or (2) an order of the 
Department. This shall include authority 
to waive a time limitation for advance 
filing of an application prescribed in any 
such order. 

(hh) Grant or deny applications of 
foreign air carriers for a change of name 
or for permission to use a trade name 
pursuant to Part 215 of this chapter. 

(ii) Issue revised Exemption Orders 
involving service predominantly in 
foreign air transportation, when 
revisions thereof are made necessary 
due to a change in name of the carrier 
specified in the document: Provided, 
That no issue of substance concerning 
the operating authority of a carrier is 
involved. : 

(jj) Approve issuance of Special 
Authorizations provided for in § 216.4 of 
this chapter (Economic Regulations), 
when no person disclosing a substantial 
interest objects. 

(kk) Issue orders directing the holders 
of foreign air carrier permits to show 
cause why the Department should not 
adopt provisional findings and 
conclusions that such permits should be 
canceled when (1) the government of the 
permit holder’s home country represents 
that it has no objection to cancellation 
of the permit and (2) either (i) the permit 
holder has ceased operations, or (ii) the 
permit holder no longer holds authority 
from its own government to operate the 
routes designated in its permit. 

(ll) Approve or disapprove wet leasing 
arrangements involving service 
predominantly in foreign air 
transportation. 

(mm) Grant or deny applications of 
foreign air carriers for authorizations 
provided for in foreign air carrier 
permits, or for waivers of limitations 
contained in foreign air carrier permits, 
where no person disclosing a substantial 
interest objects, or where the course of 
action is clear under current precedent 
or policies. 


(nn) With respect to air carrier 
authority to conduct a specific charter 
operations, other than a MAC operation, 
when the operation is predominantly in 
foreign air transportation: 

(1) Grant or deny an air carrier such 
authority, imposing such conditions as 
exclusion of one-way passengers or 
limitations on payments for labor in 
arranging the charter; and approve or 
disapprove minor changes prior to flight 
date in charters previously authorized 
by order (e.g., changes regarding flight 
dates, departure or landing points, 
aircraft, persons authorized for one-way 
passage, intermingling of passengers, or 
substituting another carrier in cases of 
emergency). 

(2) Grant or deny requests for 
exemption from section 403 of the Act, 
where grant or denial of the request is in 
conjunction with an incident to requests 
for authority under paragraph (nn)(1) of 
this section. 

(oo) Approve or disapprove requests 
by foreign air carriers for waivers of the 
30-day advance filing requirement for 
proposed service schedules whose filing 
the Department has ordered under 
§ 213.3 of this chapter. 

(pp) Approve or disapprove requests 
by foreign air carriers for authority to 
operate additional flights for up to a 30- 
day period where an agreement, permit, 
or order requires prior Department 
approval of the flights. 

(qq)(1) Approve applications for 
registration filed under Part 297 of this 
chapter, or require that a regisirant 
under Part 297 submit additional 
information, or reject an application for 
registration for failure to comply with 
Part 297. 

(2) Cancel the registration of any 
foreign air freight forwarder or foreign 
cooperative shippers association that 
files a written notice with the 
Department indicating the 
discontinuance of common carrier 
activities. 

(3) Grant or deny requests by foreign 
air freight forwarders or foreign 
cooperative shippers associations for 
permission to deviate from the 
documentation requirements of § 297.32 
of this chapter (Economic Regulations). 
Such requests will be granted upon a 
showing that the record retention 
system of the forwarder permits ready 
access to information otherwise 
required on a manifest; that the name of 
the person determining rates and 
charges, together with the commodity 
rate applied, appears on the airwaybill; 
that the forwarder will provide copies of 
airwaybills to the consignor or 
consignee when either so requests; and 
that the recordkeeping operations of the 
forwarder otherwise comport with the 


policy set forth in Civil Aeronautics 
Board Order E-19074 of December 7, 
1962. 

(4) Exempt the registrant from the 
requirement contained in § 297.20 of this 
chapter that substantial ownership and 
effective control reside in citizens of the 
country that the applicant claims as its 
country of citizenship, where the course 
of action is clear under current 
precedent or policies. 

(rr)(1) Approve (with or without 
condition) or reject applications for 
registration filed under Part 294 of this 
chapter, or require that an applicant 
under Part 294 submit additional 
information. 

(2) Cancel, revoke, or suspend the 
registration of any Canadian charter air 
taxi operator using small aircraft 
registered under Part 294 of this chapter 
that: 

(i) Filed with the Department a written 
notice that it is discontinuing operations; 

(ii) No longer is designated by its 
home government to operate the 
services contemplated by its 
registration; 

(iii) Holds a foreign air carrier permit 
under section 402 to operate large 
aircraft charters between the United 
States and Canada; 

(iv) Fails to keep its filed certificate of 
insurance current; 

(v) No longer is substantially owned 
or effectively controlled by persons who 
are (A) citizens of Canada, (B) the 
Government of Canada, or (C) a 
combination of both; or 

(vi) No longer holds current effective 
operational specifications issued by the 
FAA. 

(3) Grant or deny requests for a 
waiver of Part 294 of this chapter, where 
grant or denial of the request is in 
accordance with current precedent or 
policy. 

(ss) With respect to applications filed 
under sections 401 and 402 of the Act for 
authority to engage in foreign air 
transportation: 

(1) Issue an order to show cause 
proposing to grant such application in 
those cases where no objections to the 
application have been filed and where 
the applicant has already been found by 
the Board to be fit, willing and able to 
provide service of the same basic scope 
and character; 

(2) Issue an order stating the Board’s 
intention to process the application 
through show cause or other expedited 
procedures, where the course of action 
is clear under precedent or policy; 

(3) Issue an order, subject to 
Presidential review under section 801(a) 
of the Act, finalizing an order to show 
cause issued under paragraph (x)(1) of 
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this section where no objections to the, 
order to show cause have been filed. 

(tt) With respect to an application 
filed under section 401 or 402 of the Act 
for authority to provide foreign air 
transportation and with respect to 
which an order instituting an oral 
evidentiary hearing has not been issued: 

(1) Dismiss the application when 
dismissal is requested or consented to 
by the applicant. 

(2) Dismiss the application when it 
has become moot. 

(uu) Grant or deny applications of 
foreign air carriers for renewal of 
exemptions granted pursuant to section 
416(b)(7) of the Act. 

(vv) With respect to the procedures 
for the registration of foreign charter 
operators under Subpart F of Part 380 of 
this chapter: 

(1) Approve the registration 
application under § 380.64(a)(1); 

(2) Reject the registration application 
under § 380.64(a)(4); 

(3) Request additional information 
from the applicant under § 380.64(a)(2); 

(4) Notify the applicant under 
§ 380.64(a)(3) that its application will 
require further analysis or procedures, 
or is being referred to the Assistant 
Secretary for Policy and International 
Affairs for formal action; 

(5) Cancel the registration of a foreign 
charter operator under § 380.66(a) if it 
files a written notice with the 
Department that it is discontinuing its 
charter operations; 

(6) Waive provisions of Subpart F of 
Part 380 of this chapter under § 380.69. 

(ww) With respect to the procedures 
for awarding Japan charter 
authorizations-under Part 320 of this 
chapter: 

(1) Establish procedures for, and hold, 
lotteries; 

(2) Award the charter authorizations; 

(3) Assess penalties as described in 
Part 320; 

(4) Extend the period for filing the 
required reports. 

(xx) Grant or deny, or ask for 
additional information about, 
applications by or on behalf of foreign 
air carriers, when filed under § 389.24 of 
this chapter, for waiver of the 
Department's filing fee requirements, in 
accordance with policy and precedent. 

(yy) Issue Fitness Certificates and 
Certificates of Public Convenience and 
Necessity when revisions thereof-are 
necessitated by a change in the name of 
the carrier or of points specified in the 
certificate: Provided, That no issue of 
substance concerning the operating 
authority of a carrier is involved. 

(zz) Issue foreign air carrier permits 
when revisions thereof are necessitated 
by a change in the name of the carrier or 


of points specified in the permit: 
Provided, That no issue of substance 
concerning the operating authority of a 
carrier is involved. 

(aaa) Review Federal Aviation 
Administration reports on the safety of 
newly certificated air carriers, and 

(1) Amend orders issuing certificates 
to advance the effective dates of the 
certificate if the review is satisfactory, 
or 

(2) Stay the effectiveness of such 
orders for up to 30 days if the review is 
unsatisfactory. 

(bbb) Approve or disapprove 
applications filed under section 403(b) of 
the Act and § 223.8 of this chapter for 
permission to furnish free or reduced 
rate air transportation in foreign air 
transportation. 

(ccc) With respect to International Air 
Transport Association (IATA) 
agreements filed with the Department 
pursuant to section 412 of the Act or 
pursuant to Civil Aeronautics Board 
Order E-9305 of June 15, 1955: 

(1) Disclaim jurisdiction with respect 
to IATA agreements which do not affect 
air transportation within the policy set 
forth in Civil Aeronautics Board Order 
E-12304, dated March 31, 1958; 

(2) Approve agreements which do not 
directly apply in air transportation; 

(3) Issue orders approving, 
disapproving, or approving subject to 
conditions, IATA agreements relating to 
fare and rate matters, with respect to the 
following: 

(i) Agreements naming additional 
specific commodity rates (rates below 
general cargo rates) under new, existing, 
or amended descriptions; amending 
descriptions; and/or extending or 
canceling existing specific commodity 
rates. 

(ii) Agreements reached by 
unproiested notice pursuant to 
previously approved resolutions. 

(iii) Agreements establishing or 
amending proportional or constructed 
fares or rates. 

(iv) Agreements naming specified 
fares or rates to be integrated into 
previously approved fare or rate 
structures. 

(v) Agreements amending or 
extending application of construction 
rules. 

(vi) Agreements amending application 
of special (reduced) fare resolution 
provisions. 

(vii) Agreements providing for delays 
in inaugurals. 

(viii) Agreements establishing, 
amending, or terminating charges for 
nontransportation services and other 
ancillary fare or rate agreements 
involving administrative, procedural, or 
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technical provisions, not affecting fare 
or rate levels. 

(ix) Agreements establishing, 
amending, or terminating a surcharge or 
discount on foreign-originating air 
transportation to reflect a qurrency 
fluctuation. 

(4) Issue orders describing filed 
agreements, establishing procedural 
dates for submission of justification, 
comments and replies, which support or 
oppose agreements, and prescribing the 
particular types of data to be included in 
such submission. 

(ddd) Approve or disapprove air 
carrier applications involving foreign air 
transportation filed under section 416(b) 
of the Act for exemption from section 
403 of the Act, air carrier tariffs, and 
applicable Department regulations, in 
cases where the disposition of the 
application is governed by established 
policy and precedent. Such approval or 
disapproval may be taken by order, by 
letter, or by stamp or notation on a copy 
of the application. 

(eee) Approve or disapprove 
applications requesting relief from 
requirements of Department orders that 
carriers file data relating to experience 
under new foreign rates and fares. 

(fff) Approve or prove applications for 
permission to furnish free or reduced- 
rate foreign air transportation to 
commissioned and enlisted military 
personnel when on official business of 
an air carrier to which they have been 
assigned for educational training 
purposes. 

(ggg) Cancel the suspension of and/or 
dismiss an investigation of a tariff 
relating to service predominantly in 
foreign air transportation: 

(1) When subsequent adjustments to 
the Standard Foreign Fare Level made 
pursuant to section 1002(j)(9) of the Act, 
or subsequent increases in the 
applicable range of fare flexibility have 
rendered the suspension and/or 
investigation moot; or 

(2) Where the course of action is clear 
under current policy and precedent. 


§ 385.14 Authority of the Director, Office 
of Essential Air Service. 

The Director, Office of Essential Air 
Service, has authority to: 

(a) Establish procedural dates in 
essential air service proceedings. 

(b) Issue orders under § 324.3(a) and 
§ 324.9 of this chapter setting interim 
rates of compensation for carriers 
required to provide essential air 
transportation to eligible points, subject 
to adjustment by the Assistant Secretary 
for Policy and International Affairs upon 
review. 
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(c) Issue orders approving a carrier's 
alternate service pattern if: 

(1) The resulting level of service at the 
eligible point would be equal to or 
greater than the level of service earlier 
determined to be essential for that point; 

(2) The community concerned does 
not object to the carrier's 
implementation of the alternate service 
pattern; and 

(3) The carrier is not receiving a 
subsidy for service to the eligible point 
concerned or implementation of the 
alternate service pattern would not 
affect the carrier’s subsidy. 

(d) Issue orders adjusting the 
operational and/or financial unit rates 
of the payout formula for a carrier 
receiving subsidy under section 419 of 
the Act where the adjustment will not 
change the total amount of 
compensation that the carrier will 
receive. 

(e) Extend the term of a carrier’s 
subsidy rate established under section 
419 of the Act, with the amount paid 
during the extension subject to 
adjustment by the Assistant Secretary 
for Policy and International Affairs upon 
review. 

(f} Renew, up to five times in 
succession, an order under section 
419(a)(6) of the Act to an air carrier to 
continue providing essential air 
transportation while the Department 
attempts to find a replacement carrier. 

(g) Request service and subsidy 
proposals from carriers interested in 
providing essential air transportation to 
an eligible point which is not receiving 
essential air service for which no appeal 
of its essential air service determination 
is pending. 

(h) Request service and subsidy 
proposals from carriers interested in 
providing essential air transportation to 
an eligible point when no proposals 
were filed in response to a previous 
request for proposals. 

(i) Send a statement under § 324.3 of 
this chapter, to an air carrier, 
disagreeing with its application for 
compensation for losses under section 
419, and to arrange an informal 
conference under § 324.4 of this chapter 
for the purpose of resolving these 
disagreements. 

(j) Issue final orders establishing 
temporary or final subsidy rates under 
section 406 or 419 or final adjustments of 
compensation for losses under section 
419 in those cases where no objection 
has been filed to a show cause order, 
and where the rates established are the 
same as those proposed in the approved 
show cause order. 

(k) Issue final orders amending the 
reporting requirement for distribution of 
reported services and financial data to 


selected categories for the semi-annual 
review of subsidy-eligible and subsidy- 
ineligible operations under the local 
service class subsidy rate. 

(I) Issue final orders making ad hoc 
adjustments to individual carrier 
subsidy ceilings under the local service 
class subsidy rate for the addition, 
reinstatement, suspension, or deletion of 
subsidy-eligible communities to the 
carrier’s route system. 

(m) Dismiss applications for 
compensation for losses if they do not 
contain the information required by 
§ 324.2(b) of this chapter, and close the 
case if the required information is not 
submitted within 90 days after the 
application is dismissed. 

(n) Establish the amount of a carrier’s 
fuel adjustment in accordance with a 
subsidy rate order adopted under 
section 419 of the Act that provides for 
such adjustments. 

(o) With respect to provisions for 
terminations, suspensions, or reductions 
of service under Part 323 of this chapter: 

(1) Require any person who files a 
notice, objection, or answer to supply 
additional information; 

(2) Require service of a notice, 
objection, or answer upon any person; 

(3) Accept late-filed objections or 
answers, upon motion, for good cause 
shown; and 

(4) Extend the time for filing 
objections or answers, when the initial 
notice has been filed earlier than 
required under § 323.5. 


§ 385.15 [Reserved]. 


§ 385.16 Authority of the Director, Office 
of International Aviation Relations. 

The Director, Office of International 
Aviation Relations has authority to 
extend for an additional period or 
periods of 30 days each (to a maximum 
of four such extensions) the time 
allowed for action on a complaint filed 
under section 2 of the International Air 
Transportation Fair Competitive 
Practices Act of 1974 (49 U.S.C. 1159b). 


§ 385.17 Authority of the Inspector 
General. 

The Inspector General has authority 
to: 
(a) Require special reports, including 
documentation, from any air carrier 
regarding audits and other examinations 
of carrier facilities, operations, and 
accounting and statistical records. 

(b)(1) For accounting purpose, make 
findings regarding the reasonable 
necessity for the application of the 
Department authority to obtain access 
to lands, buildings, and equipment, and 
to inspect, examine, and make notes and 
copies of accounts, records, documents, 
papers, and correspondence of persons 
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having control over, or affiliated with, 
any person subject to regulation used to 
carry out titles IV and X of the Act 
through issuance of an appropriate 
order, letter, or other transmittal; (2) 
authorize one or more auditors or 
special agents to conduct audits, 
inspections, and examinations and to 
make notes and copies in accordance 
with such findings. 

(c) Release to the carrier that is the 
subject of a financial audit the audit 
report and other information developed 
during the audit. 

(d) Require submission by carriers of 
special statements necessary to an 
explanation of any carrier accounting 
practice. 


§ 385.18 [Reserved] 


§ 385.19 Authority of the General Counsel. 


(a) The General Counsel has authority 
to: 

(1) Issue proposed or final regulations 
for the purpose of making editorial 
changes or corrections in the 
Department's rules and regulations to 
carry out titles IV and X of the Act, with 
the concurrence of the staff offices 
primarily responsible for the parts or 
sections involved: Provided, That any 
final regulation so issued shall have an 
effective date not less than 20 days after 
its date of publication in the Federal 
Register, and shall include a brief 
reference to the review procedures 
established in Subpart C of this part. 

(2) Where a petition for review is duly 
filed, reverse any rulemaking action 
taken by him or her pursuant to 
paragraph (a) of this section by 
withdrawing a proposed or final 
regulation issued thereunder, in which 
case the petition for review will not be 
submitted to the Reviewing Official 
involved (Such a withdrawal is not 
subject to the review procedures of 
Subpart C of this part.) 

(3) Issue, upon request therefor, 
interpretations of facts bearing upon 
disqualifications of former Civil 
Aeronautics Board members and 
employees, and Department employees 
under § 300.13 or § 300.14 of this chapter 
(Procedural Regulations). 

(4) Issue orders deferring action until 
after oral argument on motions 
submitted by parties subsequent to the 
issuance of an Administrative Law 
Judge’s initial or recommended decision. 

(5) Reissue existing regulations for the 
purpose of incorporating prior 
amendments adopted by the 
Department. 

(6) Review transcripts and detailed 
minutes of closed meetings taken 
pursuant to 14 CFR 310b.10 and to 
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release to the public such portions of 
these transcripts and detailed minutes 
not found by him or her to be exempt 
from release pursuant to the standards 
set out at 5 U.S.C. 552b{c) and 14 CFR 
310b.5. 

(b) To the extent that a hearing case is 
involved, the authority assigned to the 
General Counsel in paragraph (a) of this 
section shall not be reassigned to the 
Deputy General Counsel or exercised by 
the Deputy General Counsel in the 
capacity of Acting General Counsel. 


§ 385.20 Authority of the Assistant 
General Counsel! for Regulation and 
Enforcement. 

The Assistant General Counsel for 
Regulation and Enforcement has 
authority to: 

(a) Call pubiic meetings in pending 
rulemaking proceedings, 

(b) Issue a notice suspending the 
effective dates of final regulations 
issued by the General Counsel pending 
Departmental determination of review 
proceedings instituted thereon, whether 
by petition or upon order of the 
Department. (Such a notice is not 
subject to the review procedures of 
Subpart C of this part.)}, and 

(c) Approve or disapprove, for good 
cause shown, requests to extend the 
time for filing comments on all proposed 
or final new or amended regulations, 
and requests to extend comment periods 
following the issuance of final rules. 


§ 385.21. [Reserved] 


§ 385.22 Authority of the Deputy General 
Counsel. 


The Deputy General Counsel has 
authority to: 

(a) Compromise any civil penalties 
being imposed in enforcement cases. 

(b) Issue orders initiating and 
terminating informal nonpublic 
investigations under Part 305 of this 
chapter (Procedural Regulations). 

(c) Issue orders requiring air carriers 
to prepare and submit within a specified 
reasonable period, special reports, 
copies of agreements, records, accounts, 
papers, documents, and specific 
answers to questions upon which 
information is deemed necessary. 
Special reports shall be under oath 
whenever the Deputy General Counsel 
so requires. 

(d) Institute and prosecute in the 
proper court, as agent of the 
Department, all necessary proceedings 
for the enforcement of the provisions of 
the act or any rule, regulation, 
requirement, or order thereunder, or any 
term, condition, or limitation of any 
certificate or permit, and for the 
punishment of all violations thereof. 


Any action taken by the Deputy General 
Counsel, pursuant to the authority of 
this section shall not be subject to the 
review procedures of this part. 

(e) Make findings regarding the 
reasonable necessity for the application 
of the Department's authority to obtain 
access to lands, buildings and 
equipment, and to inspect, examine and 
make notes and copies of accounts, 
records, memorandums, documents, 
papers and correspondence of persons 
having control over, or affiliated with, 


_ any person subject to regulation under 


titles IV or X.of the Act, through 
issuance of an appropriate order, letter 
or other transmittal. 

(f) Issue orders denying or granting 
conditional or complete confidential 
treatment of information supplied by 
any person to the Office of Aviation 
Enforcement and Proceedings. 
Confidential treatment may only be 
granted upon a finding that, if the 
information were in the Department's 
possession and a Freedom of 
Information Act (FOIA) request were 
made for the information: 

(1) At the time of the confidentiality 
request, the FOIA request would be 
denied on the basis of one or more of 
the FOIA exemptions; and 

(2) At any later time, the FOIA request 
would also be denied, absent a material 
change in circumstances (which may 
include a demonstration that the 
asserted exemption does not apply). 


§ 385.23 Heads of Offices and Assistant 
General Counsels. 


The heads of Offices and Assistant 
General Counsels have the authority to: 
(a) Grant requests for permission to 

withdraw petitions, applications, 
motions, complaints, or other pleadings 
or documents which the respective 
Office has responsibility for processing 
where such authority has not otherwise 
been assigned in this regulation. 

(b) Grant extensions of time for filing 
of documents or reports which are 
required to be filed by regulation or 
Department order and which reports or 
documents the respective Office has the 
responsibility for processing. 

(c) Grant waivers of the 
environmental procedures set by 
Department order in any proceeding or 
portion of a proceeding dealing with 
environmental matters. 

(d) Establish procedures on a case-by- 
case basis for environmental 
proceedings to ensure compliance with 
applicable law. 
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§ 385.24 
§ 385.25 


[Reserved] 
[Reserved] 
§ 385.26 [Reserved] 


§ 385.27 Authority of the Director, Office 
of Aviation Information Management, 
Research and Special Programs 
Administration. 

The Director, Office of Aviation 
Information Management, Research and 
Special Programs Administration has 
authority to: 

(a) Propose and issue amendments to 
the Department's reporting requirements 
for carrying out titles IV and X of the 
Act, with the concurrence of the General 
Counsel and any concerned offices, 
when no person having a substantial 
interest expresses an objection to the 
change. 

(b) Interpret the information reporting 
requirements used to carry out titles IV 
and X of the Act. 

(c) Except as authority is otherwise 
specifically assigned, waive any of the 
reporting requirements upon a showing 
of the existence of such facts, 
circumstances or other grounds, and 
subject to such limitations or conditions, 
as may be prescribed for waivers in the 
applicable regulations. 

(d) Require special reports or 
documentation from any air carrier 
under circumstances where he or she 
finds that such reports or documentation 
are necessary to meet temporary 
information needs, assist in an 
evaluation of continued financial fitness, 
or comply with special information 
requests by Congress, Department 
officials, or another agency or 
component of the Federal Government. 

(e) Dismiss petitions for Department 
or RSPA action with respect to reporting 
matters when such dismissal is 
requested or consented to by the 
petitioner. 

(f) Grant or deny requests by air 
carriers for extension of filing dates for 
reports as specified in the Economic 
Regulations. 

(g) Propose and issue amendments to 
accounting regulations to conform with 
generally accepted accounting 
principles, with the concurrence of the 
concerned Department officials, when 
no person having a substantial interest 
expresses an objection to the change. A 
thirty-day period for comments will be 
allowed. 

(h) Propose and issue amendments to 
incorporate accounting interpretations 
into the Department's regulations used 
to carry out titles IV and X of the Act 
with the concurrence of the concerned 
Department officials when no person 
having a substantial interest expresses 
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an objection to the change. A thirty-day 
period for comments will be allowed. 

(i) Propose and issue amendments of 
an editorial or technical nature that 
prescribe the content of the account 
structure to be maintained for the 
uniform accounting system used to carry 
out titles IV and X of the Act with the 
concurrence of concerned Department 
officials, when no person having a 
substantial interest expresses an 
objection to the change. 

(j) Interpret the accounting 
requirements used to carry out titles IV © 
and X of the Act. Except as authority is 
otherwise specifically delegated, waive 
any of the accounting requirements, 
after coordinating with concerned 
Department officials upon a showing of 
the existence of such facts, 
circumstances or other grounds, and 
subject to such limitations or conditions, 
as may be prescribed for waivers in the 
applicable regulations. 

(k) Dismiss petitions for Department 
action with respect to accounting 
matters when such dismissal is 
requested or consented to by the 
petitioner. 

(1) Grant or deny requests by air 
carriers for substitution of their own 
forms or adaptation of Department 
forms to meet special needs where 
Department approval of such form is 
required by the Economic Regulations. 

(m) Grant or deny requests for 
confidential treatment of preliminary 
year-end financial reports. 

(n) Grant or deny requests for use of 
international service segment data in 
accordance with the limitations on the 
availability of these data contained in 
section 19-6 of Part 241 of this chapter. 

(o) Grant or deny requests for use of 
international origin and destination 
statistics in accordance with Board 
policy as set forth in § 399.100 of this 
chapter. 

(p) Prescribe, in specific instances, 
different passenger weight standards to 
approximate variations in actual 
experience, for reporting passenger ton- 
miles and available ton-miles. 

(q) Establish record-retention 
practices required to achieve 
conformance with regulations 
promulgated by the Board. 

(r) Interpret the record-retention 
requirements used to carry out titles IV 
and X of the Act. 

(s) Waive any of the record-retention 
requirements as warranted, consistent 
with the provisions of Part 249 of this 
chapter. 

(t) Grant or deny requests for 
individual air carrier fuel data in 
accordance with the limitations on the 


availability of these data contained in 
paragraph (k) of the reporting 
instructions for Schedule P-12(a), which 
are contained in section 24 of Part 241 of 
this chapter. 


§ 385.28 Authority of the Director, Office 
of Administrative Operations. 

The Director, Office of Administrative 
Operations, has authority to: 

(a) Grant or deny applications under 
§ 389.27(b) of this chapter for refunds of 
fees paid, consistent with Board policy, 
and to order amounts refunded as 
necessary. 

(b) Send notices of claim and other 
communications to a debtor under Part 
316, and to impose and to waive interest 
and other charges and to settle claims 
by compromise with the concurrence of 
those Board officials specified in 
§ 316.9(b) of the chapter, in accordance 
with Board policy and precedent. 

(c) Pay from appropriated funds all 
properly documented claims consistent 
with Treasury, OMB, GAO, and CAB 
policies. 

(d) Make minor or routine adjustments 
to payments based on audit reports 
prepared by the Inspector General, and 
through routine internal examinations of 
claims and vouchers. 

(e) Design air carrier subsidy claim 
forms. 


§ 385.29 [Reserved] 


§ 385.30 Authority of the Director, Office 
of Community and Consumer Affairs. 

The Director, Office of Community 
and Consumer Affairs, has the authority 
to: 

(a) With the concurrence of the 
General Counsel, make findings 
regarding the reasonable necessity for 
the application of the authority to 
inspect, examine, and make notes and 
copies of accounts, records, documents, 
papers, and correspondence of 
persons having control over, or affiliated 
with, any person subject to Department 
regulation, through issuance of an 
appropriate order, letter, or other 
transmittal; 

(b) Approve or disapprove written 
statements filed by air carriers pursuant 
to § 250.9 of this chapter (Economic 
Regulations) explaining the terms, 
conditions, and limitations of denied 
boarding compensation provided by Part 
250 of this chapter. 

(c) Grant or deny applications for 
relief under paragraphs (e) and (f) of 
§ 221.176 of this chapter. 

(d) Grant or deny applications for 
relief under § 250.11 of this chapter. 


(e) Grant or deny applications for 
waivers filed under § 252.4 of this 
chapter in order to allow a carrier to 
experiment with other methods of 
achieving the public policy objectives of 
Part 252 of this chapter. 

(f) Recommend to the Deputy General 
Counsel the compromise of civil 
penalties in the resolution of informal 
consumer complaints. 


Subpart C—Procedure on Review of 
Staff Action 


§ 385.50 Persons who may petition for 
review. 


Petitions for review may be filed by 
the applicant; by persons who have 
availed themselves of the opportunity, if 
any, to participate in the matter at the 
staff action level; and by persons who 
have not had opportunity to so 
participate or show good and sufficient 
cause for not having participated: 
Provided, That such persons, other than 
the applicant, disclose a substantial 
interest which would be adversely 
affected by the respective staff action. 


§ 385.51 Petitions for review. 


(a) Time for filing. Petitions for review 
shall be filed and served within ten (10) 
days after the date of the staff action to 
which they relate, but a different period 
may be fixed in such staff action 
consistent with effective preservation of 
the right to petition for discretionary 
review and the exigencies of the 
situation. 

(b) Contents. Petitions for review shall 
demonstrate that (1) a finding of 
material fact is clearly erroneous; (2) a 
legal conclusion is contrary to law, 
Department rules, or precedent; (3) a 
substantial and important question of 
policy is involved; (4) a prejudicial 
procedural error has occurred; or (5) the 
staff action is substantially deficient on 
its face. The petition shall briefly and 
specifically state the alleged grounds for 
review and the relief sought. If persons 
who participated at the staff action level 
set forth any new facts, arguments, or 
other new matter, an explanation must 
be furnished as to why said matter was 
not previously adduced at the staff 
action level. In the absence of a valid 
explanation, the Department may 
disregard such new matter. 

(c) Form and filing. Petitions shall 
comply with the form and filing 
requirements of §§ 302.3 (a), (b), and (c), 
and 302.4 of this chapter. (Rules of 
practice in Economic Proceedings). 





Petitions shall not exceed 10 pages in 
length. A greater length, however, may 
be specified in the staff action taken. 
The petitions shall be accompanied by 
proof of required service. However. 
persons who seek review of a civil 
penalty proposed by the Assistant 
General Counsel for Aviation 
Enforcement and Proceedings pursuant 
to § 385.22(a) may submit their request 
therefor by letter to the Department with 
a copy to the Assistant General Counsel 
for Aviation Enforcement and 
Proceedings and need not comply with 
the above form and filing requirements. 

(d) Service. A petition filed by a 
person other than the applicant shall be 
served on the applicant. Petitions shall 
also be served on any persons who have 
served documents on the petitioner at 
the staff action level; and on such other 
persons as may be directed by the 
Department or the staff member who 
took the action to be reviewed. 

(e) Answers. The applicant and such 
other persons as disclose a substantial 
interest which would be adversely 
affected by the relief sought in the 
petition may, within ten (10) days after 
filing the petition, file an answer thereto. 
A different period for the filing of 
answers may be fixed in the staff action. 
Such answers shal! comply with the 
form and filing requirements applicable 
to petitions and shall be served on the 
applicant and any other person who has 
theretofore served a document in the 
matter on such respondent. 


§ 385.52 Effective date of staff action. 


Unless, within the time provided by or 
pursuant to this regulation, a petiiion for 
review is filed or the Department gives 
notice that it will review on its own 
motion, staff action shall, without 
further proceedings, be effective and 
become the action of the Department 
upon the expiration of such period. A 
timely petition for review filed in 
accordance with the provisions of this 
section, or notice given by the 
Depariment of review on its own 
motion, shall stay the staff action 
pending disposition by the Department. 
unless the Department determines 
otherwise or unless the staff action 
provides otherwise in accordance with 


cases where the Department's 
regulations provide that permissions or 
approvals are granted, or that other 
legal effects result, within a stated 
period from the filing with the 
Department of a prescribed document, 
unless the Department gives notice to 
the contrary or takes other action within 
said period, such notice given or action 
taken by a staff member under 


delegated authority shall toll the running 
of such period. A timely petition for 
review of staff action which is not 
stayed by its filing which is received 
after or not acted upon before the 
effective date of the action shall be 
entertained and disposed of on its 
merits as a petition for reconsideration. 
§ 385.53 Review by the staff. 


Where a petition for review is duly 
filed, the staff member may, upon 
consideration of all documents properly 
filed, reverse his or her decision. Except 
in the case of Administrative Law 
Judges, action taken by a staff member 
other than an office head or Assistant 
General Counsel may be reversed by the 
respective office head or Assistant 
General Counsel who is in the 
supervisory chain-of command with 
respect to the staff member who teok 
the initial action. If the initial action is 
reversed, the petition for review will not 
be submitted to the Reviewing Official. 
Staff action reversing the initial action 
shall be subject to petition for 
Department review as any other staff 
action. 


§ 385.54 Decision by the Reviewing 
Official. 

(a) Decline of right to review. If the 
Reviewing Official declines the right to 
exercise discretionary review, the staff 
action stayed by the petition for review 
shall become effective on the second 
business day following the date of 
service of the order, unless the order 
provides otherwise. 

(b) Exercise of right to review. The 
Reviewing Official will exercise his or 
her discretionary right of review either 
upon petition or on his or her own 
motion if two or more Board Members 
so desire. The Board may by order 
provide for interlocutory relief pending 
his or her decision on the merits and 
may limit the issues on review. The 
Reviewing Official may affirm, modify 
or set aside the staff action, may order 
the matter remanded, or may order 
further submittals or other proceedings 
before making a decison on the merits. 
In case the Reviewing Officia! affirms 
the staff action, staff action stayed by 
the petition for review shall become 
effective on the second business day 
following the date of service of the 
Reviewing Official’s order, unless the 
order provides otherwise. Decisions by 
the Reviewing Official under this part 
are final and are not subject to petitions 
for reconsideration. 


[FR Doc. 84-33742 Filed 12-28-84; 8:45 am] 
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49 CFR Part 1 
[OST Docket No. 1; Amdt. 1-199] - 


Organization and Delegation of 
Powers and Duties 


Transfer of Civil Aeronautics Board 
Functions 


AGENCY: Office of the Secretary, DOT. 
ACTION: Final rule. 


SUMMARY: This amendment delegates to 
various DOT officials those functions of 
the Civil Aeronautics board (CAB) that 
will transfer to DOT upon termination of 
the CAB. 


DATE: The effective date of this 
amendment is January 1, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Sam Podberesky, Deputy Assistant 
General Counsel for Regulation and 
Enforcement, Department of 
Transportation, Washington, DC (202) 
426-4723. 


SUPPLEMENTARY INFORMATION: Since 
this amendment relates to Departmental 
management, procedures, and practice. 
notice and comment on it are 
unnecessary and it may be made 
effective in fewer than thirty days after 
publication in the Federal Register. 


Background 


Certain functions relating to the 
economic regulation of aviation that 
have been carried out by the CAB are 
scheduled to transfer to DOT upon the 
sunset of the CAB on January 1, 1985, 
pursuant to the Airline Deregulation Act 
of 1978 and the Civil Aeronautics Board 
Sunset Act of 1984. Rather than 
establish a separate organization to 
carry out these functions, the Secretary 
has decided to integrate them, and the 
personnel and other resources of the 
CAB that are also transferring to DOT, 
into the existing DOT structure. 


Provisions for Fair and Impartial 
Decisionmaking. 


DOT will act as a quasi-judicial 
agency in carrying out some of these 
functions. It will institute public 
proceedings, hold hearings, and decide 
cases based on formal hearing records. 
This requires that we take steps to 
ensure “separation of functions” and 
otherwise to maintain a fair and 
impartial decisionmaking process. 

When a matter in contention is to be 
decided on the record of a formal 
evidentiary hearing {hearing case) the 
decision must be based exclusively on 
the record made at the hearing, and 
officials making that decision may not 
be influenced by off-the-record 
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communications by the DOT personnel 
assigned as parties to the hearing. To 
provide this protection, the following 
practices will be observea: 

1. All DOT officials and employees 
will be bound by rules establishing 
standards of conduct in formal 
proceedings, including rules governing 
ex parte contacts. 

2. Attorneys in the Office of the 
General Counsel who act as prosecutors 
or public counsel will not be the same 
attorneys who advise the 
decisionmakers, nor will these two types 
of attorneys confer on a hearing matter 
outside the hearing record. Attorneys 
who act as prosecutors or public counsel 
will comprise a separate unit in the 
Office of the General Counsel and will 
report to the Deputy General Counsel, 
and not to the General Counsel. 
Similarly, analysts in the Office of the 
Assistant Secretary for Policy and 
International Affairs who assist the 
attorneys who act as prosecutors or 
public counsel will be separate from the 
analysts who advise the decisionmaker. 

3. At the conclusion of the hearing in a 
carrier selection proceeding for 
international route authority (and any 
other proceeding that the Secretary 
designates), the presiding administrative 
law judge (ALJ) will make a 
recommended decision to the 
Designated Senior Career Official in the 
Office of the Assistant Secretary for 
Policy and International Affairs 
(currently, a Deputy Assistant 
Secretary), who will make the decision. 
In making that decision, the Designated 
Senior Career Official will not be 
advised by DOT officials or employees 
who assisted the attorneys serving as 
prosecutors or public counsel in the 
case. In other hearing cases, the 
Assistant Secretary for Policy and 
International Affairs will make the 
decision of the Department on the basis 
of the ALJ's recommendation. (In 
nonhearing cases, the decision will 
ordinarily be made by the officials who 
are delegated responsibilities under this 
rule.) The Secretary may make the 
decision, in lieu of the Assistant 
Secretary, in cases involving significant 
national transportation policy issues. 

4. Discretionary review of decisions of 
the Designated Senior Career Official in 
the Office of the Assistant Secretary for 
Policy and International Affairs will be 
by the Secretary or the Assistant 
Secretary for Policy and International 
Affairs; they will be limited to either 
approving the decision or remanding it 
for further consideration with a 
statement of reasons for such remand. 


Delegations 

The specific functions and the offices 
that will carry them out appear below. 
Detailed staff delegations implementing 
these authorities as carried out by the 
CAB appear in 14 CFR Part 385; DOT 
intends to adopt those delegations in 
large measure, modified to the extent 
required by DOT’s structure. Interim 
final regulations to do that appear 
elsewhere in today’s Federal Register 
with a request for public comment. 
Those staff delegations supplement the 
primary delegations that are made here. 

Aiso, to clarify past DOT practice, 
which has been supported by recent 
court decisions, a statement of the 
authority of the Secretary to carry out 
any powers that she has delegated, 
except where limited by statute or 
regulation, is added, 

Office of the Assistant Secretary for 
Policy and International Affairs. 
International aviation functions, which 
include, among others, bilateral 
negotiations; authorizing United States 
carriers to provide foreign 
transportation; authorizations for 
foreign air carriers; review and approval 
of charter applications in foreign air 
transportation; international fares, rates, 
and tariff review; decisions on unfair or 
discriminatory competitive practices 
petitions in foreign air transportation; 
and regulation of international air mail! 
rates. 

Interstate and overseas air 
transportation functions, which include 
determining the economic fitness of air 
carriers; administering various 
registration and insurance requirements; 
regulation of rates for the carriage of cir 
mail between points in Alaska; and 
review of matters relating to essential 
air service. 

Employee protection under section 
43(a) of the Airline Deregulation Act of 
1978 (involving primarily determinations 
of whether deregulation is the major 
cause of the termination of airline 
employees, thereby making them eligible 
for certain Federal financial benefits). 

Antitrust matters, including unfair 
competitive practices and approval of, 
and antitrust immunity for, mergers, 
interlocking relationships, and 
intercarrier agreements. . 

Office of the General Counsel. Ail 
legal functions of the CAB are being 
transferred to the General Counsel of 
DOT, who is responsible for the legal 
sufficiency of all final actions taken 
under transferred functions. 
Accordingly, actions and decisions of 
the Assistant Secretary for Policy and 
International Affairs and of the 
Assistant Secretary for Government! 
Affairs under functions transferred to 


DOT from the CAB will be coordinated 
with the Office of the General Counsel, 
as appropriate. This requires no special 
delegation to the General Counsel, since 
it is part of the General Counsel's basic 
responsibilities. 

A separate unit in the Office of the 
General Counsel, subject to the 
supervision of the Deputy General 
Counsel, will litigate hearing cases as 
public counsel and initiate enforcement 
proceedings, and will assess and 
compromise penalties for violations of 
those sections of the Federal Aviation 
Act and related statutes, and of 
regulations issued under them, for which 
responsibility is being transferred to 
DOT 


The docket functions currently carried 
out by the Office of the Secretary at the 
CAB will be carried out by a new 
Documentary Services Division in the 
General Counsel's Office of Regulation 
and Enforcement. 

Office of the Assistant Secretary for 
Administration. Processing of EAS 
subsidy payments. Also, for 
administrative support purposes, the 
CAB’s Administrative Law Judges will 
be assigned to a new Office of Hearings 
in the Office of the Assistant Secretary 
for Administration. 

Office of the Assistant Secretary for 
Governmental Affairs. Consumer 
protection and community assistance 
functions, which include assisting 
consumers with complaints involving air 
carriers; recommending enforcement 
actions to the Office of the General 
Counsel; promulgating consumer 
protection regulations and issuing 
waivers and exemptions from these 
regulations; keeping communities 
apprised of their rights to air service 
under the EAS program; and ensuring 
that State and local views are 
considered in decisions involving the 
EAS program. 

Office of the Inspector General. 
Audits of EAS subsidies and audits in 
support of other transferred functions. 
(Pursuant to the Inspector General Act. 
DOT's Inspector General has agreed to 
take on these additional duties.) 

Research and Special Programs 
Administration. Maintenance of systems 
for gathering and analyzing economic 
and operational! data on international 
and domestic air transportation, and 
disseminaton of the data to appropriate 
government and private users; 
transferred CAB functions under the 
Federal Election Campaign Act. 

Office of Essential Air Service. This 
office will be an independent office 
within the Office of the Secretary; its 
functions, subject to review and 
modification by the Assistant Secretary 
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for Policy and International Affairs, will 
be to conduct rate negotiations with 
carriers, set subsidy and service levels, 
establish community EAS standards, 
process carrier selection cases, evaluate 
and monitor air carrier performance, 
and perform other related EAS functions 
currently carried out by the CAB. EAS 
community hearings, conducted by 
senior staff representatives from the 
Office of EAS, the Office of the General 
Counsel, and the Office of the Assistant 
Secretary for Governmental Affairs, will 
be instituted when necessary to 
consider appeals of EAS level 
determinations. 


Production of Information 


Section 407 of the Federal Aviation 
Act of 1958, as amended (49 USC 1377), 
is transferred to DOT by the Sunset Act. 
There are three subsections in Section 
407, subsections (a), (d), and (e) 
(subsections (b) and (c) having been 
repealed by the Airline Deregulation Act 
of 1978). Subsection (a) will authorize 
DOT to require the production of 
information; subsection (d), to prescribe 
the forms in which information is to be 
kept; and (e), as amended by the Sunset 
Act, to enter carrier property to 
determine fitness, and to have access to 
records. Each of these subsections 
relates differently to the functions that 
various DOT officials will be carrying 
out under these delegations. The specific 
delegations under Section 407 are: 
Research and Special Programs 
Administrator: (a) and (d); Assistant 
Secretary for Policy and International 
Affairs: (a), (d), and (e); Deputy General 
Counsel: (a) and (e); Inspector General: 
(e); and Assistant Secretary for 
Governmental Affairs: (a), (d), and (e). 


List of Subjects in 49 CFR Part 1 


Authority delegations (government 
agencies); 

Organization and functions 
(government agencies). 


PART 1—[AMENDED] 


In consideration of the foregoing, Part 
1 of Title 49, Code of Federal 
Regulations, is amended as follows: 

1. In § 1.43, paragraph (a) is revised, 
and a new paragraph (c) is added, to 
read as follows: 


§ 1.43 Generali limitations and 
reservations. 


(a) All powers and duties that are not 
delegated by the Secretary in this 
subpart, or otherwise vested in officials 
other than the Secretary, are reserved to 
the Secretary. Except as otherwise 
provided, the Secretary may exercise 


powers and duties delegated or assigned 
to officials other than the Secretary. 


* * * * * 


(c) Notwithstanding the provisions of 
paragraph (a), the delegation of 
authority in § 1.56a of this title to the 
Designated Senior Career Official in the 
Office of the Assistant Secretary for 
Policy and International Affairs to make 
decisions in certain aviation hearing 
cases is exclusive, and may not be 
exercised by any other Departmental 
official, including the Secretary. The 
Secretary reserves (and delegates to the 
Assistant Secretary for Policy and 
International Affairs) only the authority 
to make discretionary review of any 
such decision and to approve it or to 
remand it for reconsideration by the 
Designated Senior Career Official, with 
a full written explanation of the basis 
for the remand. 

2. In § 1.53, a new paragraph (g) is 
added at the end thereof, and the 
introductory text of the section is 
reprinted for the benefit of the reader, to 
read as follows: 


§ 1.53 Delegations to Research and 
Special Programs Administrator. 

The Administrator of the Research 
and Special Programs Administration is 
delegated authority to exercise powers 
and perform duties, including duties 
under the specified statutes as follows: 


* . * * * 


(g) Aviation information. (1) 49 USC 
329(b)(1}, relating to collection and 
dissemination of information on civil 
aeronautics; (2) Section 4{a)(7) of the 
Civil Aeronautics Board Sunset Act of 
1984 (October 4, 1984; Pub. L. 98-443), 
relating to the extension of unsecured 
credit to political candidates; and (3) 
Sections 204 (relating to taking such 
actions and issuing such regulations as 
may be necessary to carry out 
responsibilities under the Act), 404 
(relating to enforcing the duty of carriers 
to provide safe and adequate service), 
407 (a) and (d) (relating to requiring the 
keeping of information and the forms in 
which it is to be kept), and 416 (relating 
to establishing just and reasonable 
classifications of carriers and rules to be 
followed by each) of the Federal 
Aviation Act of 1958, as amended, (49 
U.S.C. 1324, 1374, 1377 (a) and (d), and 
1386) as appropriate to carrying out the 
responsibilities under this paragraph. 

3. In § 1.56, a new paragraph (i) is 
added at the end thereof, and the 
introductory text of the section is 
reprinted for the benefit of the reader, to 
read as follows: 
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§ 1.56 Delegations to Assistant Secretary 
for Policy and International Affairs. 

The Assistant Secretary for Policy and 
International Affairs is delegated 
authority to— 

(i) As supplemented by 14 CFR Part 
385, as limited below, and except as 
provided in §§ 1.53(g), 1.57a, and 1.61(d) 
of this title, carry out the functions 
transferred to the Department from the 
Civil Aeronautics Board under the 
following statutes: 

(1) 49 U.S.C. 1551(b) (except that, 
insofar as it relates to 49 U.S.C. 1389, the 
Essential Air Service Program, the 
delegation is limited to adoption. 
rejection, or modification of 
recommendations from and decisions of 
the Director of the Office of Essential 
Air Service) and 49 U.S.C. 1552; and 

(2) Section 4(a) (1) through (4), (6), and 
(8) through (10) of the Civil Aeronautics 
Board Sunset Act of 1984 (Pub. L. 98-443; 
October 4, 1984). 


Insofar as this delegation authorizes 
review of decisions of the Designated 
Senior Career Official in the Office of 
the Assistant Secretary for Policy and 
International Affairs under § 1.56a of 
this title, the authority is limited.to 
approving any such decision or 
remanding it for reconsideration by the 
Designated Senior Career Official, with 
a full written explanation of the basis 
for the remand. 

4. Anew § 1.56a is added, to read as 
follows: 


§ 1.56a Delegations to the Designated 
Senior Career Official, Office of the 
Assistant Secretary for Policy and 
international Affairs. 

The Designated Senior Career Official 
in the Office of the Assistant Secretary 
for Policy and International Affairs is 
delegated exclusive authority to make 
decisions in all hearing cases to select a 
carrier for limited-designation 
international route authority, and in any 
other case that the Secretary designates, 
under the authority transferred to the 
Department from the Civil Aeronautics 
Board described in §§ 1.56(i) and 1.61(d) 
of this title; this includes the authority to 
adopt, reject, or modify recommended 
decisions of adminstrative law judges. 

5. A new section 1.57a is added, to 
read as follow: 


§ 1.57a Delegations to the Deputy General 
Counsel. 

The Deputy General Counsel is 
delegated authority to appear on behalf 
of the Department on the record in 
hearing cases, and to initiate and carry 
out enforcement actions on behalf of the 
Department, under the authority 
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transferred to the Department from the 
Civil Aeronautics Board described in 
§§ 1.56(i) and 1.61(d) of this title. This 
includes the authority to compromise 
penalties under 49 U.S.C. 1471(a)(1); and 
to require the production of information 
and enter carrier property and inspect 
records under 49 U.S.C. 1377 (a) and (e), 
and inquire into the management of the 
business of a carrier under 49 U.S.C. 
1385, as appropriate to these 
responsibilities. In carrying out these 
functions, the Deputy General Counsel 
is not subject to the supervision of the 
General Counsel. 

6. In § 1.59, a new paragraph (n) is 
added at the end thereof, and the 
introductory text of the section is 
reprinted for the benefit of the reader, to 
read as follows: 


§ 1.59 Delegations to Assistant Secretary 
for Administration. 


The Assistant Secretary for 
Administration is delegated authority 
for the following— 


* . * * * 


(n) Hearings. Provide logistical and 
administrative support to the 
Department's Office of Hearings. 

7. Anew § 1.60 is added, to read as 
follows: 


§ 1.60 Delegations to the inspector 
General. 


The Inspector General is delegated, 
and has agreed to carry out, the 
following: 

(a) Aviation economics. The conduct 
of audits under 49 U.S.C. 1389; and 49 
U.S.C. 1377(e). 

(b) [Reserved]. 

8. In § 1.61, a new paragraph (d) is 
added at the end thereof, and the 
introductory text of the section is 
reprinted for the benefit of the reader, to 
read as follows: 


§ 1.61 Delegations to Assistant Secretary 
for Governmental Affairs. 

The Assistant Secretary for 
Governmental Affairs is delegated 
authority to: 

(d) As supplemented by 14 CFR Part 
385, carry out the following authority 
transferred to the Department from the 
Civil Aeronautics Board— 

(1) Assist consumers in dealings with 
the air transportation industry; 

(2) Assist State and local 
organizations in handling airline 
consumer complaints; 

(3) Investigate consumer complaints 
regarding the air transportation industry 
and, as appropriate, recommend 
enforcement actions to be brought by 
the Deputy General Counsel; 

(4) Issue consumer assistance and 
protection regulations, and waivers and 
exemptions therefrom; and 

(5) Carry out the following statutory 
provisions: 

(i) Section 4{a)(5) of the Civil 
Aeronautics Board Sunset Act of 1984 
(October 4, 1984; Pub. L. 98-443), relating 
to enforcement of the Consumer Credit 
Protection Act; 

(ii) Sections 101(3) (relating to 
relieving certain carriers from provisions 
of the Federal Aviation Act), 204 
{relating to taking such actions and 
issuing‘such regulations as may be 
necessary to carry out responsibilities 
under the Act), 404 (relating to enforcing 
the duty of carriers to provide safe and 
adequate service), 407(a) and (e) 
(relating to requiring the production of 
information, entering carrier property, 
and inspecting records), 411 (relating to 
determining whether any carrier or 
ticket agent is engaged in unfair or 
deceptive practices or unfair methods of 
competition), and 416 (relating to 
establishing just and reasonable 
classifications of carriers and rules to be 
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followed by each) of the Federal 
Aviation Act of 1958, as amended, (49 
U.S.C. 1301(3), 1324, 1374, 1377(a) and 
(e), 1381, and 1386) as appropriate to the 
consumer information and assistance 
functions in this paragraph. 

9. A new § 1.69 is added, to read as 
follows: 


§ 1.69 Delegations to Director, Office of 
Essential Air Service. 

The Director, Office of Essential Air 
Service, is delegated authority to: 

(a) Subject to §§ 1.56{i), 1.56a, 1.57a, 
1.60(a), and 1.61(d) of this title, carry out 
the functions described in 49 USC 1389 
and transferred to the Department by 49 
U.S.C. 1551(b), relating to the Essential 
Air Service Program. 

10. The table of contents for Part 1 is 
amended by adding: (1) after ‘1.56 
Delegations to Assistant Secretary for 
Policy and International Affairs” the 
following: 

1.56a Delegations to Designated Senior 
Career Official in the Office of the Assistant 
Secretary for Policy and International Affairs. 

(2) after “1.57 Delegations to General 
Counsel” the following: 

1.57a Delgations to Deputy General 
Counsel. 

(3) after 1.59 Delegations to Assistant 
Secretary for Administration” the 
following: 


1.60 Delegations to Inspector General. 


(4) after “1.68 Delegations to Director 
of Commercial Space Transportation” 
the following: 

1.69 Delegations to Director, Office of 


Essential Air Service. 
(49 U.S.C. 322) 
Issued in Washington, DC, on December 21, 
1984. 
Elizabeth H. Dole, 
Secretary of Transportation. 
[FR Doc. 84-33743 Filed 12-28-84; 8:45 am] 
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48152, 48185, 48542, 49454- 
49461, 50396 

48692, 49290, 49964, 

50724 

48692, 49290, 50724 

49462, 49463 


48128, 48474, 49830, 

49832 

180 47491, 47493, 48298, 
48299, 49092, 49290-49292, 
49626 


47391, 48300, 48694, 
49092, 50362 


48018, 48202, 48575, 
48762, 48948, 49113, 49114, 
49310, 49484 


47395, 47604-47608, 
47837, 48046, 48186, 48305, 
48935, 49848, 50045 

47837, 48305, 48694 
48313, 49635 


47276, 47880, 48576, 
49117, 50214 


48049, 48316 
48316, 50402 


47278, 47422, 50060 


LIST OF PUBLIC LAWS 


Note: The President 
completed his consideration of 
acts and joint resolutions 
passed during the second 
session of the 98th Congress 
on November 8, 1984. 

Last list November 16, 1984. 
The list will be resumed when 
bills are enacted into public 
law during the first session of 
the 99th Congress which 
convenes on January 3, 1985. 
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CFR CHECKLIST = aati 
Jan. 1, 1984 
This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, prices, and : . Jan. 1, 1984 
revision dates. Fe ae. Jon. 1, 1984 
An asterisk (*) precedes each entry that has been issued since last J Jan. 1, 1984 
week and which is now available for sale at the Government Printing 
Office. " Apr. 1, 1984 
New units issued during the week are announced on the back cover of : Apr. 1, 1984 
the daily Federal Register as they become available. ‘ 
A checklist of current CFR volumes comprising a complete CFR set, y Apr. 1, 1984 
also appears in the latest issue of the LSA (List of CFR Sections 1, 1984 
Affected), which is revised monthly. 1, 1984 
The annual rate for subscription to all revised volumes is $550 . 1, 1984 
domestic, $137.50 additional for foreign mailing. 
Order from Superintendent of Documents, Government Printing Office, 
Washington, D.C. 20402. Charge orders (VISA, MasterCard, or GPO 
Deposit Account) may be telephoned to the GPO order desk at (202) 
783-3238 from 8:00 a.m. to 4:00 p.m. eastern time, Monday—Friday 
(except holidays). 
Title Price Revision Date 


1, 2 (2 Reserved) $6.00 Jan. 1, 1984 
3 (1983 Compilation and Parts 100 and 101) 7.00 Jan. 1, 1984 
4 Jan. 1, 1984 


5 Parts: 


FFF 


. 1, 1984 
. 1, 1984 
1, 1984 


, 1984 


., a’ © 


Jon. 1, 1984 
1-1199 (Special Supplement) ................-- Jan. 1, 1984 
1200-End, 6 (6 Reserved) Jan. 1, 1984 


7 Parts: 


a 


Ce ee ee ee 
- . 


Jon. 1, 1984 

Jan. 1, 1984 

Jan. 1, 1984 

. 1, 1984 

. 1, 1984 

. 1, 1984 

. 1, 1984 

. 1, 1984 

. 1, 1984 

. 1, 1984 §§ 1.0-1.169 

. 1, 1984 §§ 1.170-1.300 
1, 1984 §§ 1.301-1.400 
1, 1984 §§ 1.401-1.500.... 
1, 1984 §§ 1.501-1.640.... 
1, 1984 §§ 1.641-1.850.... 
1, 1984 §§ 1.851-1.1200 
1, 1984 §§ 1.1201-End 


. 


5 


ae ee 
. < 


- s 


1060-1119... 
1120-1199... 
1200-1499... 
1500-1899... 


- 


- 


. 


1, 1984 
1, 1984 


. 


eee ee ee ee 
.- s : aa 


1, 1984 
1, 1984 
1, 1984 
1, 1984 
1, 1984 


—_— J 


1, 1984 
1, 1984 
1, 1984 
1, 1984 
. 1, 1984 


Jan 

Jan 

Jon 

Jan 

Jan 

Jan. 

Jan 

Jan. 
Jan. 
Jan. 
Jen. 
Jon. 
Jen. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jon. 
Apr. 
Jan. 
Jan. 
Jan. 
Jan. 
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1, 1984 
1, 1984 
1, 1984 
1, 1984 
1, 1984 


1, 1984 
. 1, 1984 


os seyrs 
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Titie 
32 Parts: 


PNR iealgidls ork cinicpcnssamncensscinosstonptiesentzcbeceoial 
Re ee iiiesesiveehscascteginsesteiseceancencienibnidaiaucotceapronge 


Price 


15.00 
19.00 


Revision Date 


July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 


july 1, 1984 
july 1, 1984 


July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 


July 1, 1984 
July 1, 1984 
July 1, 1984 


July 1, 1984 
July 1, 1984 
July 1, 1984 


July 1, 1984 
July 1, 1984 
july 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 


july 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
july 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
July 1, 1984 
july 1, 1984 
July 1, 1984 
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° 
S 


Ot et et et 


g isere eeeeeers 


Nov 


1 
ce 
Nov. 1, 
Oct. 1, 
Oct. 1, 
Oct. 1, 
Oct. 1, 
Oct. 1, 
Oct. 
Oct. 
Jan. 


, 1983 


CFR Index and Findings Aids , 1984 


Complete 1984 CFR set J 1984 


Microfiche CFR Edition: 
Complete set (one-time mailing) . 1983 
Subscription (mailed as issued) ; . 1984 
1984 


1 No amendments to this volume were promulgated during the period Apr. 1, 1980 to March 
31, 1984. The CFR volume issued as of Apr. 1, 1980, should be retained. 
2 Refer to September 19, 1983, FEDERAL REGISTER, Book ii (Federal Acquisition Regulation) 

















Federal Register 
Document 
Drafting 
Handbook 


A Handbook for 
Regulation Drafters 


This handbook is designed to help Federal 
agencies prepare documents for 
publication in the Federal Register. The 
updated requirements in the handbook 
reflect recent changes in regulatory 
development procedures, 

document format, and printing 

technology. 


Price $5.00 


Order F orm Mail To: Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402 


Credit Card Orders Only 
Enclosed is $ as check, MasterCard an : 
Ej inant iedel, 6s catgn t0 ty VISA Seaenee, Total charges $__ ___ Fill in the boxes below 


Deposit Account No. Credit 
seusnae es 7) =) Card No. [Ieee eee tat 


\ 
{ | VISA® | 
\_X_/| 'gpgumemnes Expiration Date 
I a " Month/Year Prat 


Please send me ____ copies of the DOCUMENT DRAFTING HANDBOOK 


at $5.00 per copy. Stock No. 022-001-00088-4. For Office Use Only 


Quantity Charges 


PLEASE PRINT OR TYPE 


Company or Personal Name —___.. Publications 


Subscription 
Special Shipping Charges 
International Handling 
Special Charges ................ 


Additional address/attention line 


treet address 


City State ZIP Code UPNS 
= Balance Due 
(or Country) Discount 
Refund 














